
MASTER AGREEMENT FOR CONSULTANT SERVICES
BETWEEN

THE C~Y OF SAN JOSE

ENGINEERING ECONOMICS, INC. DBA EEI
FOR

COMMISSIONING AUTHORITY CONSULTANT SERVICES

This AGREEMENT is made and entered into this           day of            2008, by and between
the CITY OF SAN JOSEI a municipal corporation (hereinafter "ClaY"), and ENGINEERING
ECONOM!CS, INC., a Colorado corporation authorized to conduct business in the State of California as
EEI (hereinafter "CONSULTANT").

RECITALS

The purpose for which this AGREEMENT is made, and all pertinent recitals, are listed on
EXHIB1T A, entitled "RECITALS", which is attached hereto and incorporated herein.

THE PARTIES HEREBY AGREE AS FOLLOWS:

SECTION 1. SCOPE OF SERVICES

CONSULTANT shall perform those services specified in detail in EXHIBIT B, entitled "SCOPE
OF SERVICES", which is attached hereto and incorporated herein.

SECTION 2. TERM OF AGREEMENT

The term of this AGREEMENT shall begin on the date of execution of this AGREEMENT,
shown above, and’shall extend through December 31, 2011, inclusive, subject to the provisions of Section
12 of this AGREEMENT.

SECTION 3. SCHEDULE OF PERFORMANCE

The services of CONSULTANT are to be completed according to the schedule set out in
EXHIBIT C, entitled "SCHEDULE OF PERFORMANCE", which is attached hereto and incorporated
herein. Time is of the essenc~ in this AGREEMENT.

SECTION 4. COMPENSATION

The compensatio.n paid to CONSULTANT, including both payment for professional services and
reimbursable expenses, shall not exceed FIVE HUNDRED THOUSAND AND NO/100 Dollars
($500,000). The rate and schedule of payment is Set out in EXHIBIT D, endtled "COMPENSATION,"
which is attached hereto and incorporated herein.

SECTION 5. METHOD OF PAYMENT

Each month, CONSULTANT shall furnish to the CITY astatement of the services performed for
compensation during the preceding month. Such statement shall also include a detailed record of the
month’s actuM reimbursable expenditures. Such statement shall be sent to the following address:



The City of San Jose, Department of Public Works
Attention: Public Works, Lorimer Ancheta
200 East Santa Clara Street, 6t~ Floor
San Jose, CA 95113

SECTION 6. INDEPENDENT CONTRACTOR

It is understood and agreed that CONSULTANT, in the performance of the work .and services
agreed to be performed by the CONSULTANT, shall act as and be an independent contractor and not an
agent or employee of CITY; and as an independent contractor, CONSULTANT shall obtain no fights to
retirement benefits .or other benefits which accrue to CITY’s employees, and CONSULTANT hereby
expressly waives any claim it mayhave to any Such rights.

SECTION 7. ASSIGNABILITY

The parties agre.e that the expertise and experience of CONSULTANT are material considerations
for this AGREEMENT. CONSULTANT shall not assign or transfer any interest in this AGREEMENT
nor the performance of any of. CONSULTANT’s obligations hereunder, without the prior written consent
of CITY. Any attempt by CONSULTANT to so assign this AGREEMENT or any rights, duties .or
obligations arising hereunder shall be void and of no effect.

SECTION 8. SUBCONSULTANTS

Ao

Co

Notwithstanding Section 7 (ASSIGNABILITY~ above, the CONSULTANT may use
. SUBCONSULTANTS in performing the services under this AGREEMENT upon prior written
approval by the CITY’s Director of. Public Works (’~Director") or the Director’s authorized
designee.

CONSULTANT. shall be responsible for directing the services of the approved
SLrBCONSULTANTS and for payment of any compensatior~ due to SUBCONSULTANTS.
CITY assumes no responsibility whatsoever concerning SUBCONSULTANT compensation.

CONSULTANT shall change or add SUBCONSULTANTS only with dae prior written approval
of the CITY’s Public Works Director or the Director’s authorized designee.

SECTION 9. INDEMNIFICATION

CONSULTANT shall fiademnify and hold harmless CITY, its officers, employees and agents
against any claim, loss or liability arising out of or resulting in any way from services performed under
this AGREEMENT due to the willful or negligent acts (active or passive) or omissions by
CONSULTANT’s officers, employees or agents. The acceptance of said services and duties by CITY
shall not operate as a waiver of such right of indemnification. All of CONSULTANT’s obligations under
this Section are in~ended to apply to the fullest extent permitted by law and shall survive the expiration or
sooner termination of this AGREEMENT.

SECTION 10. INSURANCE REQUIREMENTS

CONSULTANT agrees to have and maintain the policies set forth in EXHIBIT E, entitled
"INSURANCE," which is attached, hereto and incorporated .herein. All poli.cies, endorsements,
certificates and/or binders shall be subject to approvalby the Director of Human Resources or the
Director’s authorized designee (’~dsk Manager") of ~e City of San Jose as to form and content. These



requirements are subject to amendment or waiver if so approved in writing by the Risk Manager.
CONSULTANT agrees to provide CITY with a copy of said po.licies, certificates and/or endorsements
before work commences under this AGREEMENT.

NONDISCRIMINATION

CONSULTANT shall not discriminate, in any way, against any person on the basis of race~ sex,
color, age, religion, sexual orientation, actual or perceived gender identity, disability, ethnicity, or
national origin, in connection with or related to the performance of this AGREEMENT.

SECTION 12. TERMINATION

Ao

Bo

CITY shall have the right to terminate this AGREEMENT, without cause, by giving not less than
seven (7) days written notice of termination.

¯ If CONSULTANT fails to perform any of its material obligations underthis AGREEMENT, in
¯ addition to all other remedies provided by-law~ CITY may terminate this AGREEMENT
immediately upon written notice.

CITY’s .Director of Public Works is empowered to terminate this AGREEMENT on behalf of
C1TY~

In the event of termination, CONSULTANT shall deliver to CITY copies of all reports,
documents, and other work performed by CONSULTANT under this AGREEMENT, and upon
receipt thereof, CITY shall pay CONSULTANT for services performed and reimbursable
expenses incurred to the date of termination.

SECTION 13. GOVERNING LAW

CITY and CONSULTANT agreethat the law governing this AGREEMENT shall be that of the
State of California.

SECTION 14. COMPLIANCE WITH LAWS

CONSULTANT shall comply with all applicable laws, ordinances, codes and regulations of the
federal, state, and local governments.

SECTION 15. CONFIDENTIAL INFORMATION

All data, documents, discussions or other information developed or received by or for
CONSULTANT in performance of this AGREEMENT are. confidential and not to be disclosed to any
-person except as authorized by CITY or as required by law.              ¯

SECTION 16.          OWNERSHIP OF MATERIALS

All reports, documents, dectrouic, equivalents or other materials developed or discovered by
CONSULTANT or any other person engaged directly or indirectly by CONSULTANT to
perform the services required hereunder shall beand remain the property of CITY without
restriction or limitation upon their use.
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Notwithstanding the foregoing, the following shall apply to fall plans, drawings, specifications,
and related reports and documents, and electronic equivalents (collectively "PI_dkNS") developed
¯ pursuant to this AGREEMENT:

.1. CITY shall have the fight to reproduce and use the PLANS for purposes Of the project
that is the subject of this AGREEMENT, including, but not limited to, any use associated
with construction, reconstruction,, modification, management, maintenance, and
renovation of the project.

CITY shall have the fight to reproduce, use and modify the PLANS, or portions thereof,
in the design and construction of any other future CITY project. CITY acknowledges
that CONSULTANT does not warrant the suitability of the PLANS for reuse other than
as needed for the project that is the. subject of this AGREEMENT.

The fight of the CITY to modify and reuse the PLANS pursuant to this Subsection 16.B.
is subject to the provisions of either California Business and Professions Code Sections
5536.25, 6735, 6735.3 or 6735.4, whichever is applicable.

SECTION 17. WAIVER

CONSULTANT agrees that waiver by CTTY of any breach or violation of any term or condition
of this AGREEMENT shall not be deemed to be a waiver of any other term or condition contained herein
or a waiver of any .subsequent breach or violation of the same or any other term or condition. The
acceptance by CITY of the performance of any work or services by CONSULTANT shall not be deemed
to be a waiver of any term or condition of this.AGREEMENT.

SECTION 18. CONSULTANT’S BOOKS AND RECORDS

CONSULTANT shall main~dnany and all ledgers,, books of account, invoices, vouchers,
cancelled checks, and other records or documents evidencing or relating to charges for services,
or expenditures and disbursements charged to CITY for a minimum period of three (3) years, or
for any longer period required by law, from the date of f’mal payment to CONSULTANT
pursuant to this AGREEMENT.

Co

CONSULTANT shall maintain all documents and records which demonstrate performance under
this AGREEMENT for a minimum perio,d of three (3) years, or for any longer period required by
law,. from the date of termination or completion of this AGREEMENT.

Any records or documents required to be ’maintained pursuant to 0ais AGREEMENT shall be
made available for inspection or audit at no cost to CITY, at any time during regular business
hours, upon written request by the City Attorney, City Auditor, City Manager, or a d~signated
representative of any of these officers. Copies of such documents shall be provided to CITY for
inspection at City Hall when it is practical to do so. Otherwise, unless an alternative is mutually
agreed upon, the records shall be available at CONSULTANT’s address indicated for receipt of
notices in this AGREEMENT.

Where CITY has reason to believe that such records or documents may be lost or discarded due
to dissolution, disbandment, or termination of CONSULTANT’s business, CITY may, by written
request by any of the above-named officers, require that custody of the records be given to’CITY
and that the records and documents be maintained in City .Hall. Access tO such records and
documents shall be granted to any party authorized by CONSULTANT, CONSULTANT’s
representatives, or CONSULTANT’s successor-in-interest.



SECTION 19. CONFLICT OF INTEREST

CONSULTANT shall avoid all conflict of interest or appearance ot~ conflict of interest in
performance of this AGREEMENT.

SECTION 20. GIFTS

Ao CONSULTANT is familiar with CITY’s prohibition against the acceptance of any gift by a CITY
officer or designated employee, which prohibition is found in Chapter 12.08 of the San Jose
Municipal Code.

Bo CONSULTANT agrees not to offer any CITY officer or designated employee any gift prohibited
by said Chapter.

The offer or giving.of any gift prohibited by Chapter 12~08 shall constitute a material breach of
this AGREEMENT by CONSULTANT.. In addidon to any other remedies CITY may have in
law or equity, C1TY may terminate this AGREEMENT for such breach as provided in SECTION
12 of this AGREEMENT.

SEC~ON 21. DISQUALIFICATION OF FORMER EMPLOYEES

CONSULTANT is familiar with the provisions relating to the disqualification of former officers
and employees of CITY in matters that are connected with former duties or official responsibilities as set
forth in Chapter 12.10 of the San Jose Municipal Code ("Revol~ing Door Ordinance"). CONSULTANT
shall not utilize either directly 6r indirectly any Officer, employee, or agent of CONSULTANT to perform
services under this AGREEMENT, if in the performance of such services, the officer, employee, or agent
would be in violation of the. Revolving Door Ordinance.

SECTION 22. SPECIAL PROVISIONS

Special provisions, if any, to this AGREEMENT are .specified in EXHIBIT F, enfided,
"SPECIAL PROVISIONS", which is attached hereto and incorporated herein.

SECTION 23. NOTICES

. All notices and other communications required or permitted under this AG~ shall be in
writing and shall be personally served or mailed, postage prepaid and return receipt requested, addressed
to the respective parties as follows:

To CITY: City of San Jos6 - Department of Public Works
City Facilities Architectural Services
200 East Santa Clara Street, 6t~ Floor Tower
San Jos6, CA 95113      .
Attn: Name, Project Manager

To CONSULTANT: Engineering Economics, Inc.
152 Oaklnont Way
Los Gatos, CA 95032
Atm: Kevin Quigley, P.E., Project Manager

Notice shall be deemed effective on the date personally delivered or, if mailed, three (3) days after deposit
in the mail.



SECTION 25.    VENUE

In the event that suit shall be brought by either party to this contract, the parties agree that venue
shall be .exclusively vested in the state courts of the County of Santa Clara, or if federal jurisdiction is
appropriate, exclusively in the United States District Court, Northern DisWict of California, San Jos6,
California.

SECTION 26. PRIOR AGREEMENTS AND AMENDMENTS

This AGREEMENT, including all Exhibits attached hereto, represents, the entire understanding of
the parties as to those matters contained herein. No prior oral or written understanding shall be of any
force or effect with respect to those matters covered hereunder. This AGREEMENT may only be
modified by a written amendment duly executed by the parties to this AGREEMENT.

SECTION 27,1 SEVERABILITY

If any termz, covenant, condition or provisionof this AGREEMENT, or the application thereof to
any person or cir. cumstance, shall to any extent be held by a court of competent jurisdiction to be invalid,
void or unenforceable, the remainder of the terms, covenants, conditions or provisions of this
AGREEMENT, or the application thereof to any person or circumstance, shall remain in full force and
effect and shall in no way be affected, impaired or invalidated thereby.

SECTION 28.’ REPRESENTATION OF,AUTHORITY

The person executing this AGREEMENT on behalf of CONSULTANT does. hereby, represent
and warrant that CONSULTANT is a duly anth~rized and existing Colorado corporation, that
CONSULTANT is and shall remain dufin, g the term of this AGREEMENT qualified to do business in the
State of California, that CONSULTANT has full right, power and authority to .enter into this
AGREEMENT and to carry out all actions contemplated by this AGREEMENT, that the execution and
delivery of this AGREEMENT were .duly authorized by proper action of CONSULTANT and no consent,
authorization or approval of any person is necessary in connection with such execution, delivery and
performanc.e of this AGREEMENT except as ha~,e been obtained and are in full force, and effect, and that
this AGREEMENT constitutes the valid, binding and enforceable obligation of CONSULTANT. Upon
C1TY~s .request, CONSULTANT shall provide CITY with evidence reasonably satisfactory to CITY
confirming the foregoing representations.



WITNESS THE EXECUTION HEREOF on the day and year first hereinabove written.

"CITY"

APPROVED AS TO FORM: CITY OF SAN JOSE,
a municipal corporation

By:
GLENN SCHWARZBACH
Senior Deputy City Attorney

By:
LEE PRICE, MMC
City Clerk
200 E. Santa Clara St.
San Jose, CA 95113-1905

"CONSULTANT"

ENGINEERING ECONOMICS, INC.,
a Colorado corporation doing business as EEI

By:

Secretary/Treasurer
780 Simms St., Suite 210
Golden, CO 80401



RECITALS

WHEREAS, the CITY OF SAN JOSE de~sir.es to obtain commissioning authority consultant services for
various CITY projects; and

WHEREAS, ENGINEERING ECONOMICS, INC. dba EEI has the necessary professional expertise and
skill to perform such services required;

NOW, THEREFORE, the purpose of this AGREEMENT is to retain ENGINEERING ECONOMICS,
INC. dba EEI as CONSULTANT to CITY to perform those services specified in SECTION 1 of this
AGREEMENT.

END OF EXHIBIT A

Mastm~ Agreememt-Commissioning Autlmdty Consultant Servic~

Eagi~m~ag Economit~ Inc.

Oo.oher 20, 2008
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EXHIBIT B

SCOPE OF SERVICES

CONSULTANT shall provide to CITY’s Department of Public Works co~ssioning authority
consultant services as specified in specific written .service orders for various CITY projects (collectively
’~ojects" and each individually a "Project") in accordance with the following requirements:

SECTION L GENERAL PROVISIONS

The performance of all services by CONSULTANT shall be to the satisfaction of CITY.

All of the services to be performed by CONSULTANT under this AGREEMENT from the
inception of the AGREEMENT until the termination of the AGREEMENT shall meet.the
professional standards and quality which prevail among commissioning authority consultant
professionals of similar knowledge and skill engaged in related work throughout California under
the same or similar circumstances. All documentation prepared by CONSULTANT shall provide
for a completed project that conforms to all applicable codes, rules, regulations and guidelines
which are in effect at the time such documentation is prepared.

CITY shall authorize all work performed under this AGREEMENT by a specific Service Order
prior to CONSULTANT’S commencement of services, Each Service Order issued by CITY shall
detail the nature of the services to be performed by CONSULTANT, the time limitwithin which
such services must be completed and the compensation for such services. Each Service Order
issued pursuant to the AGREEMENT incorporates all of the terms and provisions of this
AGREEMENT. CONSULTANT shall not perform any services unless authorized by a fully
executed Service Order. Any Unauthorized services performed by CONSULTANT shall be at no
cost to the.CITY.

CITY will assign a Project Manager to facilitate each Service Order authorized under this
AGREEMENT. CONSULTANT shall meet and coordinate with the designated Project Manager
as needed to facilitate the services under each Service Order.

CONSULTANT Shall coordinate with federal, state and local agencies as required and necessary
for all services authorized’under this AGREEMENT.

SECTION 2. GENERAL SCOPE OF SERVICES

CONSULTANT .shall perform commissioning services for various CITY Projects, as more particularly
described in an authorized service order. The authorized service order may incorporate any of the
Specific commissioning service tasks set forth below in Section 3 by simply identifying the particular task
number, in which case that particular task - as described in this AGREEMENT - is considered to be
incorporated in the authorized service order and CONSULTANT. shall perform the task as set forth
herein. In addition to the specific tasks set forth below in Section 3, the authorized service order may
include any other commissioning services that CONSULTANT .agrees to perform as described in the
authorized service order.

Mast~ Agre~a~nt-Commissloning Authority ConsvJh~t Se~vle~s

Engin~ring Economies, inc.

October 20, 2008
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SECTION 3. COMMISSIONING TASKS

For the purposes of this Section 3, "Commissioning Services" shall mean those services set forth in
Section 4 of the AGREEMENT, entitled "Commissioning Services Def’med." The CONSULTANT shall
perform the following tasks as set forth in an authorized service order.

TASK 1. Commissioning Service for Mechanical Systems

The CONSULTANT shall provide Commissioning Services for the project’s
mechanical systems, which include pumps, cooling towers, chillers, flow
switches, motorized valves, current and voltage transducers, air handling units,
temperature and humidity sensors, pressure and velocity sensors/transducers,
terminal units, boilers, heat exchangers, unit heaters, variable frequency drives,
fan/pump/damper motors, pure and domestic water,, chemical treatment systems,
laborato~/fume hoods, and electrical, pneumatic, and DDC controls.

TASK 2. Commissioning Service for Electrical Systems

The. CONSULTANT shall provide Commissioning Services for electrical
systems, which include electrical power distribution, stand-by and emergency
power, uninterruptible power,, cogeneration, motor control, lighting, lighting
controls, daylighting, lighting occupancy sensors, audiovisual, security, closed
circuit television, revenue control, access control, alerting, and low voltage
systems.

TASK 3. Commissioning Service for Building Envelope and Partitioning Systems

TASK4.

TASK5.

The CONSULTANT shall provide Commissionfiag Services for building
envelope and partitioning systems, which include inf’tltration, exfiltration,
moisture barriers, and thermal performance.

Commissioning Service for Life Safety Systems

The CONSULTANT shall provide Commissioning Services for life safety
Systems, which include fire suppression, fire detection, and smoke control.

Commissioning Service for Information Technology Systems

The CONSULTANT shall provide Commissioning Services for information
technology systems, which include voice, radio, cable television, paging,
intercom, wireless technology, data, and structured cabling.

TASK 6. Commissioning Service for Other Systems

The CONSULTANT shall provide Commissioning Services for building systems
other than those identified in’ Tasks 1 through 5 as more particularly described in
the authorized service order. These other building systems may include vestibule
pressurization, refrigeration system, exhaust, stairwell pressurization fans,
elevator pressurization fans, .sump pumps, compressed air system, vacuum pump
system, and deionized water systems.

Exhibit B-2



SECTION 4. "COMMISIONING SERVICES" DEFINED

For each of the Tasks set forth in the authorized service order,-the CONSULTANT shall provide the
services set forth in this Section 4 ("Commissioning Services"). The purpose of the Commissioning
Services is to ensure that the commissioned building system(s) are built in accordance with, and perform
according to, the design intent and the CITY’s operational needs. The CONSULTANT shall perform the
Commissioning Services so as to comply fully with. the "Fundamental Building Systems Commissioning’"
and "Additional Commissioning" requirements for U.S. Green Building Council’s Leadership in Energy
and Environmental Design ("LEED") certification.                  ~

Commissioning Plan: The CONSULTANT shall prepare and develop a written commissioning
plan for the building systems that are to be commissioned ("Commissioning Plan"), The purpose
of the Commissioning Plan is to provide guidance on the commissioning process.

The Commissioning Plan preparedby the CONSULTANT Will include the following:

A specific list of building systems and features that will be commissioned
("Commissioned Building Systems"),

A description of the objectives the commissioning process is intended to achieve,

A list ofprimary participants in the commissioning process and their respective roles
and responsibilities,

A general communication and management plan,

A description’ of the commissioning process, the scope of commissioning tasks, and
any commissioning testing activities,

list of work products, and

commissioning schedule.

° In addition to complying with all LEED certification requirements, the CONSULTANT "
shall prepare the Commissioning Plan consistent with American Society of Heating,
Refrigerating, and Air Conditioning Engineers (ASHRAE)guidelines 0-2005.

The CONSULTANT shall submit a draft of the Commissioning Plan to the CITY for
review. The CITY will provide the CONSULTANT with one set of comments on the
Commissioning Plan. The CONSULTANT shall incorporate and/or respond to the
CITY’s cgmments, and then finalize, the Commissioning Plan.

gm

The CONSULTANT shall update the Commissioning P!an periodically as it determines
is needed to accurately reflect the project’s progress.

Design Intent Document: The CONSULTANT shall prepare a document’that identifies for each
of the Commissioned Building Systems the CITY’s design intent and measures for determining
whether the design intent is achieved at the end of construction ("Design Intent Document"). The
CONSULTANT will prepare the Design Intent Document based on information provided to it by

Master Agreeme~- Commlssionlng Authority Consultant Services

Euglneering Economies, Inc.

Octobex 20, 2008
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the CITY andthe CITY’s design consultant.

1. The Design Intent Document shall, at a minimum, include the following:

¯The CITY’s requirements and performance criteria for the Commissioned
Building Systems that are detailed, quantifiable and measurable through
objective testing,

The basis of design for the Commissioned Building Systems, including any
primary assumptions, applicable codes and standards, occupancy details, climatic
assumptions, and other key concepts used in the design to meet the CITY’s .
requirements and performance criteria:

Clear and objective acceptance criteria for the functional performance testing that
will take place at the end of construction to verify that the.CITY’s design intent
has been achieved.

° The CONSULTANT shall submit a draft of the Design Intent Document to the CITY for
review. The CITY will provide the CONSULTANT with one set of comments on the
document. The CONSULTANT shall incorporate and/or respond to the CITY’s
comments, and then finalize the Design Intent Document.

° The CONSULTANT shall update the Design Intent Document as it determines is needed
to accurately reflect the project’s progress. In particular, the CONSULTANT shall
update the Design Intent Document during the construction phase of the project based
upon constructed-related information.      ..

Review of DesigldCOlmtruction Document Submittals: The CONSULTANT shall perform
focused reviews of the 100 percent design development submittal, and of the 50 percent and 100
percent construction document submittals.

The focused reviews shall determine whether the design of the Commissioned Building
Systems will meet the CITY’ s requirements and performance criteria identified in the
Design Intent Document. The focused reviews of the construction document submittals
also shall verify the following: (i) the previous review comments regarding
commissioning have been adequately addressed and incorporated, and (ii) the
Commissioning Specifications - as defined below - have been adequately incorporated
into the construction document submittals.

2. Following each focused review, the CONSULTANT shall provide the CITY with written
comments and recommendations regarding modifications to the submittal needed so that
the Commissioned Building Systems comply with the Design Intent Document.

Commissioning Specifications: The CONSULTANT shall prepare project specifications
necessary to properly commission each of the Commissioned Building Systems ("Commissioning
Specifications"). At a minimum, the Commissioning Specifications shall do each of the
following:

1. Provide a clear and detailed description of each building system that is subject to
commissioning,

i~ter Agll~l~nt-ConmlL~ofiing Authority ~.ommltartt Sea~dcr~

Engineering E~nomics, Inc.

October 20, 2008
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2. Set forth the obligations and responsibilities of the construction contractor with regard to
the" commissioning of each of the Commissioned Building Systems consistent with the
Design Intent Document, and

¯ For each of the Commissioned Building Systems, provide checklists, system readiness
test procedures and required test results, system start up test procedures and required test
results, functional performance test requirements, procedures and required results, and
requirements for equipment submittals, op6ration and maintenance manuals and
personnel training.

Commissioning Plan Implementation During Construction: During construction of the
project, the CONSULTANT shall provide the following Commission Plan implementation
services:

The CONSULTANT shall review the construction contractor’s submittals (shop
drawings, product data, samples, etc.) for each of the Commissioned Building Systems to
determine if each such system complies with the Commissioning Specifications and
otherwise has the capabi~ty of meeting the requiremei~ts and performance criteria
identified in the Design Intent Document.

Following each review, the CONSULTANT shall provide the CITYwith a
written report stating the submittal reviewed and the results of the review. If the
submittal deviates from the Commissioning Specifications and/or the Design
Intent Document, the report shall state what corrections are needed. If the CITY
decides to accept the deviation, the CONSULTANT shall make the appropriate

¯ revisions to the Design.Intent Document and the Commissioning Specifications.

The CONSULTANT shall complete each review in a timely manner so as not to
Cause any delay to the progress of the project.

The CONSULTANT shall schedule, conduct and document meetings to discuss,
coordinate, and manage implementation of the Commissioning Plan. The meetings shall
include representatives of the CITY, the CITY’s consultants, the general contractor(s),
and all the subcontractors and the suppliers whose systems are included in the
Commissioned Building Systems.

o The CONSULTANT shall review various, construction-related documents involving the
Commissioned Bt~ding Systems, including project meeting minutes, field reports,
inspection reports, change orders and any other documents reflecting changes in the
work. The CONSULTANT will inform the CITY in writing of any changes in work that
will .compromise or prevent the Commissioned Building Systems from meeting the
requirements of the Design Intent Document and/or the Commissioning Specifications.
If the CITY decides to accept the deviation, the CONSULTANT .shall make the
appropriate revisions to the Design Intent Document and the Commissioning
Specifications.

For each of the Commissioned Building Systems, the CONSULTANT shall provide the
construction contractor with presftmctional checklists, tests and start-up fgrms to be
completed during the start-up process..The CONSULTANT shall review and coordinate
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start-up plans and start-up documentation formats with the construction contractor and
the appropriate subcontractors.

6.

Before installation of each of the Commissioned Building Systems, the CONSULTANT
shall verify and document that the installation conditions meet the requirements of the
Commissioning Specifications. The CONSULTANT shallconduct pre- and post- :
installation inspections of each Commissioned Building System to verify that it is
installed in accordance with the Commissioning Specifications. The CONSULTANT
shall imme~ately notify the CITY, in writing, of.any situation that does not comply with
the Commissioning Specifications. If the CITY decides to accept the deviation, the
CONSULTANT shall make the appropriate revisions to the Design Intent Document and
the Commissioning Specifications.

The CONSULTANT Shall observe and document the readiness tests for each of the
Commissioned Bt~ding Systems and review the system readiness test reports required by
the Commissioning Specifications. The CONSULTANT shall observe and document the
start up of each Commissioned Building System.. The CONSULTANT shall report to the
C1TY, in writing, any observed deficiencies for correction before the start of functional
performance testing. If the CITY decides to a6cept a deviation, the CONSULTANT shall
make the appropriate revisions to the Design Intent Document and the Commissioning
Specifications.

- The coNSULTANT ~hall observe and document that.the construction contractor
implements the functional performance test for each Commissioned Building System in
compliance with the Commissioning Specifications.

For each Commissioned Building Syste .m, the CONSULTANT shall prepare and
submit to the CITY a written report verifying that the system meets the
functional performance criteria or identifying deficiencies identified during
functional, performance testing.

The CITY is.responsible for correcting or causing the correction of any
deficiencies. Following correction of any deficiencies, the CONSULTANT shall
coordinate, observe and document the re-test to verify compliance with the
functional performance test requirements. The CONSULTANT shall provide a
report documenting the retest. The CONSULTANT shall repeat this process
tmdl satisfactory performance is verified.

The CONSULTANT shall maintain a log of all functional performance reports,
along with a master deficiency and resolution record which documents items of
non-compliance in materials, installation or operation.

Before operator training occurs, the CONSULTANT shall review the operations and
maintenance manuals for each of the Commissioned Building Systems. The purpose of
the review will be to determine compliance with the Commissioning Specifications and
Design Intent Document. The CONSULTANT will inform the CITY in writing of any
deviations in the operations and/or maintenanc~ manuals from the Design Intent
Document and/or the Commissioning Specifications. If the CITY decides to accept the
deviation, the CONSULTANT shall make the apl~. opriate revisions to the Design Intent
Document and the relevant Commissioning Specifications.
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10.

The CONSULTANT shall review the construction contractor’s training program and
documents related to each of the Commissioned Building Systems for compliance with .
the Commissioning Specifications and Design Intent Document. The CONSULTANT
shall notify the CITY in writing of any deviations from the Commissioning
Specifications and Drsign Intent Document.. If the CITY decides to accept the deviation,
the CONSULTANT shall make the appropriate revisions to the Design Intent Document
and the relevant Commissioning Specifications.

The CONSULTANT shall coordinate the construction contractor’s training of CITY
personnel related to the Commissioned Building Systems. Coordination includes
scheduling the training with all parties involved, providing notification of dates, times, "
duration of instruction and course content, and supervision of training execution. The
CONSULTANT shall observe and verify that all required training has been completed in
’accordance with the approved training program and documents. This shall include the
CONSULTANT maintaining a traininglog containing the trainee’s name, training dates,
system or equipment on which training wa~ performed~ and the name of the trainer along
with his/her contact information.

Fm Post Substantial-Completion Implementation Services: For a period .of up to one (1) year
after substantial completion of the project, the CONSULTANT shall provid~ the following.
services.

The CONSULTANT shall observe and document that the construction contractor
implements the functional performance test for each Commissioned Building System for
which testing was deferred for seasonal or other reasons. The CONSULTANT shall
provide the services as set forth above in Subsection E.7.

The CONSULTANT shall conduct a post-occupancy review/walk-through with
operations and maintenance staff and occupants within ten (10) months after substantial
completion. The purpose of the review/walk-through shall be to identify any deficiencies
or outstanding compliance issues with any of the Commissioned Building Systems.
Following the review/walk-through, the CONSULTANT shall prepare a written report on

’ the results of the review/walk-through, including identifying any deficiencies and/or
.outstanding compliance issues and setting forth a plan for their resolution.

The CONSULTANT shall verify that all record documentation regarding commissioning
is updated to reflect any corrections 0co ,urfing during the twelve (12) months following
substafitial completion of the project.

Preparation of a Final Commissioning Report for Pro,|ect Team: Following substantial .
completion of the project, the CONSULTANT shall prepare and provide to the CITY a final
written commissioning report that summarizes all tasks, findings, and documentation of the
commissioning process. The report shall address the actual performance of each of the
Commissioned Building Systems with regard to the performance criteria identified in the Design
Intent Document and the Commissioning Specifications. The report shall include the following,
at a minimum:

1. The Commissioning Plan
2. The Design Intent Document

/VaL--ter Agnmmmat-Commissloning Authofit~ Consultant Se.rvle~

Engineering Economies, ~
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4.
5.
6.
7.
8.
9.
10.

The Commissioning Specifications,
The completed pre-functional inspection checklists.
Functional performance tesl~g results (procedures, deficiency reports, etc.)
Diagnostic monitoring results.
Identified deficiencies.
Recommendations.
Training logs and training plans
Summary of commissioning activities.

LEED Certification Documentation: The CONSULTANT shall provide to the CITY the
"Fundamental Building Systems Commissioning" documentation that is a prerequisite to LEED
certification and all "Additional Commissioning" documentation needed to obtain .optional credits
under LEED certifications. This shall include the following:

The CONSULTANT must provide a copy of the Commissioning Plan that highlights the
six tasks needed for ’’Fundamental Building Systems Commissioning" credit and the
additional five tasks needed to obtain "Additional Commissioning" credit.

The CONSULTANT must provide a letter certifying that the Commissioning Plan was
successfully implemented and that the design intent for the project was met.

° The CONSULTANT shall prepare a vaitten report showing evidence of the results of the
design review.

SECTION 5. AUTHORIZATION OF SPECIFIC SERVI~S

A. Service Authorization

Upon request of CITY’s Project Manager~ CONSULTANT shall meet with CITY staff tO discuss
the Project and services required. CONSULTANT shall become familiar with the Project
description, scope and goals and develop proposed scope of services.

CONSULTANT shall prepare a draft Service Order for Project services based on CITY’S
standard form Service Order (attached hereto as Exhibit "’G"). Each Service Order shall identify
either task number(s) from Section 3.B. for the tasks being incolporated into the Service.Order or
detail the specific commissioning service to be tmdertaken by CONSULTANT in connection.with
Project. Each Service Order must also ident~ the time limit within which such services must be
completed, and the compensation for such services. The Service Order shall, at a minimum,
describe the Project for which the services will be provided, the format and schedule for any
required deliverables, schedule of performance of milestones, and method or schedule .of
compensation. CONSULTANT shall submit the draft Service Order to the Project Manager in
both paper and electronic format.

The CITY Project Manager will review and make any required changes to the Service Order, and
the parties shall agree on the terms of the final Service Order, and submit to the Director of Public
Works, or the Director’s designee, for execution on the CITY’s behalf.

B. Service Imp!ementadon

Upon receipt of an authorized S6rvice. Order, CONSULTANT shall begin Project services

~ Agmemtmt-Commissioniag Authority Cotmultam Services

Engineering Economics, Inc.
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described in the Service Order in accordance with the Schedule of Performance and the Project
Schedule set forth in each specific Project Service Order. For each Project, in addition to the
specified services, products and deliverables detailed in the Service Order, CONSULTANT shall
perform the following tasks as directed by the CITY:                   ~

1.     Initial Meeting - Prior to beginning substantive work on each Project, CONSULTANT
shall meet with .CY_TY to establish procedures and notifications for any necessary meetings and
communications with CITY staff; collect available data from CITY and establish additional data
needs and availability; confirm the format for all Project products and deliverables; and address
any prelimin~" ary Project concerns. CONSULTANT shall prepare minutes of the meeting and
distribute minutes to meeting participants..

2.     Project Coordination Meetings - CONSULTANT shall attend and/or conduct Project
coordination meetings as required to perform authorized services, and as required.by CITY.
CONSULTANT shall prepare minutes of each meeting and distribute minutes to participants.

3.     Project Schedule - CONSULTANT shall prepare and submit a detailed schedule of
performance for the specific Service Order to the Project Manager, subject to review and
approval by CITY. CONSULTANT shall confirm or update the schedule monthly at a minimum.
Any changes to the schedule shall only be permitted with the written approval of CITY.

4.     Project Progress Report - CONSULTANT shall submit a monthly report to the Project
Manager detailing progress on :the Project services.

5.     Request for Payment / Invoice - CONSULTANT shall Submit progress payment invoices
to the.Project Manager monthly, as specified in EXHIBIT D. The updated Project schedule and
progress report may be submitted as attachments to the invoice..

6.     Project Record - CONSULTANT shall develop and maintain a detailed record of the
chronology of the P~oject tasks, and milestones completed, that are decisive, conclusive, or
relevant to the outcome of the Project. CONSULTANT shall submit a.copy of the Project Record
to the Project Manager prior to final payment for services perform6d on the Project. The Record
shall be submitted in both paper, and electronic format.

7.     Project Documents " Aside from deliverables specified in the Service order, and before
the conclusion of the Project and final payment for services performed on the Project,
CONSULTANT shall submit to the Project Manager a copy of all project documents that are
decisive, conclusive, or relevant to the outcome of the Project. Documents shall be submitted in
both paper and electronic format, as available;

END OF EXHIBIT B

/da~t=r Agre~::mma-Commissloning Authority Consall~a~t Servle~s
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EXHIBIT C

S~ULE OF PERFORMANCE

All work under this AGREEMENT shall be completed on or before December 31, 2011. Work shall be
on an as-needed basis at the request of CITY; and work shall be prosecuted pursuant to details defined in
each specific Service Order, as set forth in EXHIBIT B of this AGREEMENT.

At the sole discretion of CITY, the term of this AGREEMENT may be extended up to six months in order
to complete specific project work that is authorized by ServiCe Order prior to December 31, 2011.
Extension of the term of this AGREEMENT shall be accomplished 0nly by written anthorizadon of the
Director of Public Works or the Director’s designee.

END OF EXHIBIT C

Master Agtmmm~t-Commissioning Authority Com~ultant Set~riees-
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EXHIBIT D

COMPENSATION

Section 1. Maximum Compensation for Master Agreement

1.1    Maximum Amount: The maximum amount of. compensation the CITY will pay to
CONSULTANT under, this Master Agreement, including both payment for professional services and
reimbursable expenses, sha~ not exceed FIVE HUNDRED THOUSAND Dollars ($500,000.00). Any
hours worked for which payment would result in a total exceeding this maximum amount shall be at no
cost to the CITY.

1.2    Manner of Payment: Each Service Order will set forth whether CITY will pay CONSULTANT
for work .performed under such Service Order on a lump sum basis or on a time and material basiS.
Section 2 of this Exhibit applies to each Service Order where CITY will pay CONSULTANT a lump sum
for the work performed. Section 3 of this Exhibit applies to all Service Orders where CITY will pay
CONSULTANT on a time and material basis for the work performed.

1.3    Schedule of Charges: Exhibit D-1 of this AGREEMENT, endtled "Schedule of Charges," set
forth the CONSULTANT’s charge rates for various personnel as well as the amounts it charges for
various commissioning services. Regardless of whether the manner of payment contained in a Service
Order is on a lump sum basis or a time and material basis, compensation shall be determined and based
upon the charge rates and charge amounts set forth in the Schedule of Charges.

Section 2. Lump Sum Payment

2.1    Lump Sum Amount: The Service Order. shall specify the lump sum amount CITY will pay
CONS.ULTANT for performing the ~equired work. The lump sum amount compensates CONSULTANT
for all its costs necessary to complete the work, including professional services and reimbursable
expenses. CONSULTANT shall complete all work set forth in the Service Order for the lump sum
amount.

2.2    Progress Payments: The Service Order may provide for C1TY to pay the lump sum amount by "
making progress payments. Under such circumstances, the Service Order shall specify appropriate
milestones and the amount payable upon successful completion of each milestone..Upon completion of a
milestone to the DIRECTOR’s satisfaction, CONSULTANT shall invoice CITY for the appropriate
progress payment. CITY will make the. appropriate progress payment to CONSULTANT within thirty
(30) days of the DIRECTOR’S approval of CONSULTANT’s invoice. ’

2.3    Lump-Sum Payment: If the Service Order does not provide for CITY to make progress
payments, then CITY shall make a single, lump-sum payment to CONSULTANT upon completion of all
the.work to the DIRECTOR’s satisfaction. Upon completion ofthe work to the DIRECTOR’s
satisfaction, CONSULTANT shall invoice CITY for the lump-sum amount. Clq~ shall pay the lump--
sum amount wi.’thin thirty (30) days of the DIRECTOR’s approval of CONSULTANT’s invoice.

Master Agreemmt-Commissionlng Authority Consultant Services
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Section 3. Payment on a Time and Materials Basis

3.1    Maximum Compensation: The Service Order shall specify the maximum amount of
compensation for the work, including both payment for professional and commissioning services, and
reimbursable expenses. CONSULTANT shall complete all work it is required to perform under the
Service. Order for no more than the. specified maximum amount. Any hours worked for which payment
would result in a total exceeding this maximum amount shall be at no cost to CITY.

3.2    Budget: If the Service Order itemizes budget amounts for any phase or category of work, then
CONSULTANT shall not exceed such itemized amount without the D!RECTOR’s prior written
authorization. The DIRECTOR may approve, in writing, transfers of budget amounts between any of the
phases or categories of work listed in the Service Order, provided .the aggregate total compensation does
not exceed the maximum compensation.

3.3    Hourly Rates: CITY will compensate CONSULTANT at the rates set forth in Exhibit D-1 of this
Master Agreement, entided "Schedule’of Charges." Notwithstanding anything to the contrary, these rates ¯
are valid for the term of this Master Agreement unless prior approval is granted by the Director of Public
Works.

3.4 Reimbursable Expenses: CITY will reimburse for expenses at the rates set forth in Exhibit D-1
subjectto the following:

Each Service Order will specify the maximum amount Of expenses for which CITY. will reimburse
CONSULTANT. CITY will reimburs~ the cost ofsubconsultants at actual cost plus a ten percent (10%)
markup. City will reimburse all other expenses at actual cost plus a fifteen percent (15%) markup unless
a lower markup is.provided for in Exhibit D-1 of this Master Agreement. Any expense CONSULTANT
incurs beyond the specified amount is at no cost tO the CITY.

The following expenses are reimbursable to the extent CONSULTANT documents to the DIRECTOR’s
satisfaction that they were incurred in performing the work required by the Service Order:

(a) mailing, shipping and/or delivery of documents or products to CITY ........................at cost + 10%
(b) photographing, reproducing and/or copying .........................~... .........................at market rates
(c) subconsultant ..........................................................................................at cost + 10%
(d) telephone and fax charges ......, ...........................; .................... ....................at cost + 10%
(e) the rental of any specialized equipment .........................................................at market rates
(f) mileage: personal car ......................................................................................$.60/mile
(g) travel expenses .........................................................................................at cost + 10%
0a) any other expenses expressly identified in the Service Order as reimbursable ...............at cost + 10%

No other expenses are reimbursable unless the DIRECTOR has preapproved, in writing, such expense.

3.5    Invoice: Every month CONSULTANT shall invoice CITY for work performed during the
immediately previoi~s month. The monthly invoice shall set forth for the relevant invoice period, a
detailed description of the work completed, the number of hours worked and the applicable hourly rates, a
detailed description of the reimbursable expenses incurred and the amount of such expenses, and
documents supporting the reimbursable expenses. The invoice shal~ also show the total to be paid for the
invoice period, the aggregate amounts of payments received to date under the Service Order and the
balance of maximum compensation for remaining work on the Service Order.

Master Agteemm~t-Uommissloning Authority Ua~asultant Services

Engim~i~g ]l~onomlcs, Inc.

O~t~ber 20, 2008

E~bit D-2



EXHIBIT D-1

SCHEDULE OF CHARGES

ENGINEERING ECONOMICS, INC.
CALIFORNIA

CONSULTING RATE SCHEDULE
’2008-2010

Principal ................................................................................................................$172/Hour

Senior Project Manager .....................................................: .....................................$166/Hour

Project Manager .....................................................................................................$135/Hour

Senior Project Engineer / Controls Specialist .......................................................$125/Hour

Project Engineer / Commissioning Engineer ................... .......................................$120/Hour

Field Technician / Support Engineer ..............................................................~ ...... $109/Hour

Junior Engineer / Designer / CAD Operator .....................................................,. ...... $83/Hour

Technical Support / Project Adminisixator ..............................= ..............................$70/H0ur

Administrative Support ......................~...: ..........................................................~ ...... $60/Hottr

~IMBURSABLE EXPENSES

Tools and Equipment Usage ...........~ ........................: .............~ .............~ ........... at market rates
Photocopies and Prints .....................................................................................at market rates
Mileage: Personal Car .............’~ .................~.: ................., .............................., ........ $0.60/mile
Telephone .............’ .......................................: .........~ ............................................at cost + 10%
Postage ..........~ .............................................................................. .........................at cost + 10%
Travel Expenses ..................................................................; ..............................at cost + 10%
Other Expenses ..................................................................................................at cost + 10%

END OF EXHIBIT D-1
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EXHIBIT E

INSURANCE

CONSULTANT, at CONSULTANT’s sole cost and expense, shall procure and maintain for the duration
of this AGREEMENT insurance against claims for injuries to persons or damages to property which may
arise from, or in connection with, the performance of the ~ervices hereunder by CONSULTANT, its
agents, representatives, employees or subcontractors.

A. Minimum Scope of Insurance

Coverage shall be at least a~ broad as:

°

Insurance Services Office Commercial General Liability coverage ("occurrence") Form Number
CG 0001, including products and completed operations, XCU (Explosion, Collapse &
Underground) coverage; and.

The coverage described in Insurance Services Office Form Number CA 0001 covering
Automobile Liability, Code 1 "any auto", or Code 2 "owned autos" and Endorsement CA 0025, if
applicable: Coverage shall also include Code 8 "hired autos" and Code 9 "non-owned autos";
and

° Workers’ Compensation insurance as required by the California Labor Code and Employers
Liability Insurance; and

.. Professional Liability Errors and Omissions for all professional services.

Minimum Limits of Insurance

CONSULTANT shall maintain limits no less than:

Commercial General. Liability: $5,000,000 per occurrence for bodily injury, personal injury and
property damage. If Commercial Liability Insurance or other form with a general aggregate limit
is used, either the general aggregate limit shall apply separately to this project/location or the
general aggregate limit shall be twice the required occurrence limit; and

° Automobile Liability:$1,000,000 combined single limit per accident for bodily injury and
property damage; and

W̄orkers’ Compensation and Employers’ Liability: Workers’ Compensation limits as required by
the California Labor Code and Employers Liability limits Of. $1,000,000 per accident; and

Professional Liability,Errors and Omissions $1,000,000 aggregate limit. CONSULTANT shall
cause its sub-consultant(s) to maintain Professional Liability/Errors and Omissions insurance.

C. Deductibles and Self-Insured Retention

Any deductibles or self, insured retentions must be declared to, and approved by CITY’s Risk Manager.
At the option of CITY, either: the insurer shall reduce or eliminate such deductibles or self-insured
retentions as respects C1TY, its officers, employees, agents and contractors; or CONSULTANT shall
Mast~ Agn=:mmat-Commissioning Authority ~nsultant Servic~
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procure a bond guaran.teeing payment of losses and related investigations, claim administration and
defense expenses in an amount specified by CITY’s Risk Manager..

D. Other Insurance Provisions

The policies are to contain, or be endorsed to contain, the following provisions:

1. Commercial General Liability and Automobile Liability Coverage

a.     Insured. The City of San Jose, its officers, employees, agents and contractors are to be
covered as additional insured as respects: Liability arising out of activities performed by or on
behalf of, CONSULTANT; products and completed operations, of CONSULTANT; premises
owhed, leased or usedby CONSULTANT; and automobiles owned, leased, hired or borrowed by
CONSULTANT. The coverage shall contain no special limitations on the scope of protection
afforded to CITY, its officers, employees, agents and confractors.

b.     Contribution Not Required. CONSULTANT’s insurance coverage shall be primary
ingurance as respects C1TY, its officers, employees, agents and contractors. Any insurance or
self-insurance maintained by CITY, its officers, employees, agents o.r contractors shall be in
excess of CONSULTANT’s insurance and shall not contribute with it.

c.     Provisions Regarding the Insured’s Duties after Accident or Loss. Any failure to comply
with reporting provisions of the policies by CONSULTANT shall not affect coverage provided
CITY, its officers, employees, agents, orcontractors.

d.     Coverage. Coverage shall state that CONSULTANT’s insurance shall apply separately
to each insured against whom claim is made or suit is brought, except with respect to the limits of
the insurer’s liability.                                                   ’

All Coverage

Each insurance policy required by this AGREEMENT shall be endorsed to state that coverage
shalll not be suspended, voided, canceled, or reduced in limits except after thirty (30) days’ prior
written notice has been given to CITY’s Risk Manager.

Acceptability of Insurers

Insurance is to be placed with insurers acceptable to CITY’s Risk Manager.

F. " Verification of Coverage

CONSULTANT shall furnish C1T~ with certificates of insurance and with original endorsements
affecting coverage required by this AGREEMENT. The certificates and endorsements for each insurance
policy are to be signed by a.person authorized by that insurer to bind coverage on its behalf.

Proof of insurance shall be mailed to the following address or any subsequent address as may be directed
in writing by the Risk Manager:

Mast~.r Agt~m~t-Commlsslonlng Authority Consultant Sr.rvic~
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CITY OF SAN JOSE - HUMAN RESOURCES
Risk Management
200 East Santa Clara Street, 2n~ Floor Wing
San Jose, California 95113-1905
Atm: Connie Aparicio-Yanez

G. Subconsultants

CONSULTANT shall include all subconsultants as insured under its policies or shall obtain separate
certificates and endorsements for each subconsultant.

END OF EXmBIT E
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EXHIBIT F

SPECIAL PROVI~ONS

In the performance of this AGREEMENT:

1. Prohibition on Discrimination and Preferential Treatment

CONSULTANT shall not discriminate against or grant preferential treatment to any person on the basis
of race, sex, color, age, religion, sexual orientation, actual or perceived gender identity, disability,
ethnicity, or national Origin.

This provision is applicable to recruiting, hiring, demotion, layoff, termination, compensation, fringe
benefits, advancement, training, apprenticeship and other terms, conditions, or privileges. Of
employment, subcontracting and purchasing.

Nothing herein shall be interpreted as precluding any reasonable accommodation provided to any person
with a disability.

Compliance RePOrts

If directed by the Compliance Officer of CITY, . CONSULTANT shall file, and cause any subcontractor
to file, compliance reports with the Compliance Officer. Compliance reports shall be .in the form and
filed at such times as may be designated .by the Compliance Officer. Compliance reports shall contain
such information and be supported by such data or records as may be requested by the Compliance
Officer to determine whether CONSULTANT or its subcontractor is complying With the
nondiscrimination and nonpreference provisions of this AGREEMENT .and Chapter 4.08 of. the
Municipal Code.

m Failure to Comply with Nondiscrimination Provisions

If the Compliance Officer determines that CONSULTANT has not comp!idd with the nondiscrimination
or nonpreference provisions of this AGREEMENT, CITY may terminate or suspend this
AGREEMENT, in whole or in part. Failure to comply with these provisi.ons may also subject
CONSULTANT and/or subconsultant to debarment proceedings pursuant to provisions of the San Jose
Municipal Code. Failure to comply with these provisions is aviolation of Chapter 4.08 of the San Jose
Mtmicipal Code and is a misdemeanor.

Subconsultant Agreement~

CONSULTANT shall include provisions 1 through 3, inclusive, in. each subconsultant agreement
entered into in furtherance of this AGREEMENT so that such provisions are binding upon each of its
subconsultants.

Waiver of Nondiscrimination Provisions

The nondiscrimination provisions of this AGREEMENT may be waived by the Compliance Officer, if
the Compliance Officer determines that CONSULTANT has its own nondiscrimination requirements or
is bound in the performance of this AGREEMENT by the nondiscrimination requirements of another
governmental agency, and the nondiscrimination provision~ of CONSULTANT or other governmental
agency are substantially the same as those imposed by CITY.

A gr~em~t-Commlr~ionlng Authority Constfltant Se.rvict:s
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Prevailing Wages

CONSULTANT acknowledges that portions of this AGREEMENT are a Public Work, subject t0 the
provisions of Section 1771 of the California Labor Code. CONSULTANT shall pay, or cause to be
paid, prevailing wages, as set forth in the California Labor Code Section 1770 et. seq., for all labor
performed to facilitate the professional services provided under this AGREEMENT, including, but not
limited to, inspection, surveying, drilling, trenching~ and excavation. CONSULTANT shall include in
all agreements for such labor, a requirement that the employer provide all workers with written notice
that prevailing’wages apply.

CONSULTANT shall maintain, or cause to be maintained, all records documenting the payment of
prevailing wages as required by the State prevailing wage law. CONSULTANT shall maintain these
records for a minimum period of three (3) years, or for any longer period required by law, from the date
of final payment to CONSULTANT under this AGREEMENT. CONSULTANT shall’ provide to
CITY, at no cost to CITY, a copy of all such records within ten (10) working days of a request for such
records by CITY’s Office of Equality Assurance.

CONSULTANT expressly agrees that the compensation agreed to between the parties includes all
payment necessary to meet State prevailing wage law requirements. CONSULTANT shall indemni~
CITY for any claims, costs or expenses which CITY incurs as a result of CONSULTANT’s failure to
pay, or cause to be paid, prevailing wages.

END OF EXHIBIT F
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City of San Jos~ - Dept of Public Works

SERVICE ORDER #__ - Consultant Services Master Agreement ("SO")

Consultant Master Agreement ("AGREEMENT")
AC#

Approval: City Manager
Date:

Max. Master Agrmt. Comp.

Consultant: Firm Name:
Address:

Contact:

[] City Council [] Term:
Date: Item No..

Previously Encumbered on AC: SO # __

Engineering Economics, Inc. ("CONSULTANT")

152 Oakmont Way, Los Gatos~ CA 95032
Kevin .Quigley, P.E.

Start
End

for

Phone: (408) 438-0355

Project Description

Project Name:
Description:
Attachment A: Includes Description of Project, Scope of Services, Schedule of Performanceand Compensation

CITY PROJECT MANAGEMENT

Managing Division: City Facilities Architectural Services Project Manager:

> Division Manager:.

IV. Fiscal/Budget

>

>

>

Katherine Jensen Dat~:

Fund:__ ___n:Aoo __

Division Analyst:

Approvals

Consultant:

Deputy City Attorney:

Director of Public Works:

Current unencumbered amount in Master Agreement:

RC: __ Consultant Comp. for S.O. # :

New Balance in Master Agreement:

Date:

Date:    ’

Date:

Date:

Appropriation Certification: I hereby certify that an unexpended appropriation is available in the above ~nd for the above
contract as estimated, and that funds are available as of this date of signature.

Authorized Signature: Date:

Progress Payments for Service Order # __ with consultant

Payment #__

Previous Payments: $ Current Payment: $

Exhibit G-1

Total: $

Bal. Remaining: $



ATTACHMENT A
TO

SERVICE ORDER #

CONSULTANT:
AC#:
Project Name:

Engineering Economics, Inc.
. AC No. from cover page
Project name from cover page

ITEM A PROJECT COORDINATION

For CONSULTANT:

Contact person:. Kevin Quigley, P.E.
Phone No.:     (408) 438-0355

For CITY:

The Department of Public Works 0~PW),
C1TY Facilities Architectural Services Division
Contact person: Name of person
Phone No.:     Contact phone number

SCOPE OF SERVICES AND RESPONSIBILITIES

B-1 SERVICES INCORPORATED FROM AGREEMENT:

Section 3 0f,Exhibit B of the AGREEMENT, entitled MASTER AG~ FOR CONSULTANT SERVICES
¯ BETWEEN ~THE CITY OF SAN JOSE AND ENGINEERING ECONOMICS, INC. FOR COMMISSIONING
AUTItORITY CONSULTANT SERVICES, sets forth a menu of Tasks, including a description of Task services and
deliverables. The Task numbers and headings idenl~ed below correspond to the ones set forth in Section 3.

By checking any Task below, the CITY incorporates into this SO by reference that Task, including the description of
Task services and deliverables, from Section 3 of Exhibit B of the AGREEMENT. For each checked Task below, the
CONSULTANT shall perform and Complete the services, and provide the deliverables, as set forth in the
AGREEMENT, subject to any modifications identified below.

Tasks to be Task
Performed . NO. Task Heading Task Modifications (if any)

[] 1 Commissioning Service for Mechanical
Systems

[] 2 Commissioning Service for Electrical
Systems

[] 3 Commissioning Service for Building
Envelope and Partitioning Systems

4 Commissioning Service for Life Safety
Systems

[] ~5 Commissioning Service for Information
Technology Systems

[] 6 Commissioning Service for Other
Systems

Attachment A to Service Order No.
Consttltant: Engineering Economics, Inc.
AC#:
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B~2 oaf_at S~-a~vIC~_s

[-’] There are no other services.                ’

[] In addition to the Tasks set forth in Section B-1 of this SO, CONSULTANT shall perform the following services:

[Project Manager to specify any other services and deliverables.]

B~3 DELFV-ERABLES                    ,,

The CONSULTANT shall deliver to the CITY the following documents: (1) for those Tasks listed in Section B-1
above, those doctiments identified in the Task description contained in Section 3 of EXHrBIT B of the
AGREEMENT, entitled "SCOPE OF SERVICES," (2) any other documents identified in Section B-l, and any
documents identified in Section B-2 above:

B-4 CITY: RESPONSIBILITIES

The CITY shall review the deliverables and provide review comments for CONSULTANT’s use for the Project.

ITEM C SCHEDULE OF PERFORMANCE

CONSULTANT shall perform services and deliver documents in accordance with the schedule below:

Task ¯ Task Name Time For Completion

1 Commissioning Service for Mechanical Systems - N/A -

2 Commissioning Service for Electrical Systems - N/A -

3 Commissioning Service for Building Envelope and - N/A-
Partitioning Systems

4 Commissioning Service for Life Safety Systems - N/A-

5 Commissioning Service for/nformation Technology - N/A -
Systems

6 Commissioning Service for OtherSystems

ITEM D COMPENSATION

[---] The CITY will.pay the CONSULTANT a lump sum as follows:

The CONSULTANT agrees to provide and complete all services and documents required by this SO for the
lump sum amount of $     ("Lump Sum"). The CITY will pay the CONSULTANT the Lump Sum in
accordance with the pr6visions of Section 2 of Exhibit D of the AG~, entitled "Lump Sum
Payment," and in accordance with the budget for each Task as specified below in the Schedule of
Compensation. CONSULTANT’ s invoices for progress payments for each Task shall be based on the
percentage completion of each Task.

Attachment A to Service Order No. __
Consultant: Engineering Economics, Inc.
AC#:

Exhibit G-3



The CITY will pay the CONSULTANT on a time and materi.al basis as follows:

The CONSULTANT agrees to provide and complete all servi~ds and documents required by this SO for no more than
the maximum amount of $     ("Maximum Amount"). Any hours worked for which payment would result in a
total exceeding the Maximum Amount shall be at nocost to the .CITY; The CONSULTANT sfiall invoice the CITY
as set forth in Section 3 of Exhibit D of the AGREEMENT, entitled "Compensation." The CITY will pay the
CONSULTANT in accordance with the per Task budget as set forth below in the Schedule of Compensation. ¯

BILLING RATES: The C1TY will compensate the CONSULTANT at the rates se, t forth in Exhibit D-1 of the
AGREEMENT, entided "Schedtfle of Charges."

REIMBURSABLE EXPENSES: The maximum amount of reimbursable expenses for this SO is $     , which
amount is included in the Maximum Amount. The CITY will .reimburse the CONSULTANT for. only those expenses
set forth in Section 3 of Exhibit B of the AGREEMENT and at the rate set forth therein.

[-7"] Notwithstanding the foregoing, the CITY will reimburse the CONSULTANT for the following additional
expenses at the same rate applicable to other reimbursable expenses:

ITEM E SCHEDULE OF COMPENSATION

The CITY will pay the CONSULTANT in accordance with the following Schedule of Compensation. The Director of
Public Works may approve,, in writing, any transfers befween budget amounts provided that total compensation does not
exceed the Lump Sum or the Maximum Amount, whichever is applicable to this SO.

Schedule of Compensation

Task No. Task Name
Lump Sum or maximum amount,

whichever is applicable

1 Commissioning Service for Mechanical Systems $

2 Commissioning Service for Electrical Systems .$

3 Commissioning Service for Building Envelope and Partitioning
Systems $

4 Commissioning Service for Life Safety Systems $

5 Commissioning Servicefor/nformation Technology Systems. $

6 Commissioning Service for Other Systems $

,Lump Sum or Maximum Compensation, whichever is ~applicable $

Attacl~ment A to Service Order No. __
Consultant: Engineering Economics, Inc.
AC#:
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RE: Master Agreement - Engineering Economics, Inc. Pag~ 1 of 5

Schwarzbach, Glenn

From: Ancheta, Lodmer

Sent: ¯ Thursday, January 08, 2009 12:55 PM

.To: Blake Hickok

Cc: Kevin Quigley; Schwarzbach, Glenn

Subject: RE: Master Agreement- Engineering Economics, Inc.

Attachments: MA_COMMISSIONING Consulting Services_EEl,FINAL rev010709.pdf

Blake,

Thank you. We are going to just substitute the pages since it does not change the signature page nor the format
of the .whole document.

Glenn,

Please use the copy attached to substitute the necessary pages. Thanks.

Lorimer Ancheta
City of San Jose, Department of Public Works
City Facilities Architectural Services
200 E. Santa Clara St.o 6th Fir
San Jose, CA 95113-1905
Phone: (408) 535-8443 Fax: (408) 292-6288

From: Blake Hickok [mailto:Blake.Hickok@eeiengineers.com]
Sent: Thursday, 3anuary 08, 2009 1:[:28 AM
To: Ancheta, Lorimer
(:c: Kevin Quigley; Schwarzbach, Glenn
Subject; RE: Master Agreement - Engineering Economics, Inc.

Lorimer,

These changes to the Commissioning Services Master Agreement are acceptable to the firm.

Do you need us to re-execute the agreement, or are you plann~g to simply substitute those pages?

Blake Hickok
CFO/Treasurer
Engineering Economics Inc
T: 303.239.8700

From; Ancheta, Lorimer [mailto:Lorimer.Ancheta@sanjoseca.gov]
Sent-’ Thursday, January 08, 2009 10:19 AM
To-’. Schwarzbach, Glenn; Kevin Quigley
(::c: Blake Hickok ’
Subject-’ RE: Master Agreement - Engineering Economi~s, Inc.

Kevin,

21912009



RE: Master Agreement - Engineering Economics, Inc. Page 2 of 5

I am attaching a Very minor change to the Commissioning Services master agreement. I am attaching it here.
[Section 5, pg 2 and Section 23, pg 5] Basically I just had to put my name as the contact person for the
agreement in the body of the document. Our City Attorney requests that you shoot him an email to approve of
this. Please review the minor change and cc Glenn Schwarzbach on your approval/consent (his email is
attached here). The ag(eement should be. approved by City Council soon. Please let me know if you have any
questions. Thanks.

<<MA_COMMISSlONING Consulting Services_EEl_FINAL rev0107.09.pdf>>

Lorimer Ancheta

City of San Jose, Department of Public Works

City Facilities i~rchitectural Services

200 E. Santa Clara St., 6th Fir

San Jose, CA 95113-1905

Phone: (408) 535-8443 Fa~.: (408) 292-6288

From: Schwarzbach, Glenn
Sent: Tuesday, January 06, 2009 3~58 PM
TO: Ancheta, Lorimer
Subject: RE: Master Agreement - Engineering Economics, Inc.

Hi Lorimer.

Sorry, I don’t think I ever got back to you on this.

Electronic copies are fine. However, because the consultant has already signed the agreement, I need the
consultant’s approval of the new pages and consent to insert those pages intothe agreement. An e-mail from the
consultant reflecting this approval and consent if fine.

Please let me know if you have any questions.

Thanks.

From:’ Ancheta, Lorimer

Sent: "l:uesday, December 16, 2008 10:09 AN

To: Schwarzbach, Glenn

(::¢: Cardoza, Stacey

Subject:    RE: Nastei" Agreement - Engineering Economics, In~:.

Glenn, 1 haven’t heard back. Any preference?

2/9/2009



RE: Master Agreement - Engineering Economics, Inc.

¯ Lorimer Ancheta

City of San Jose, Department of PuNic Works

City Facilities Architectural Services

200 E. Santa Clara St., 6th Flr

San J~se, CA 95113-1905

Phone: (408) 535-8443 Fax: (408) 292-6288

From: Ancheta, Lorimer
S~nt: Friday, December 05, 2008 11:55 AM
To: Schwarzbach, Glenn
I::c: Cardoza, Stacey
Subject: RE: Master Agreement - Engineering Economics, Tnc.

Glenn, I have those revisions for you. Please let me know how you want me to reute it to you.

Page 3 of 5

Thanks.

Lorimer Ancheta

City of San Jose, Department of Public Works

City Facilities Architectural Services.

200 E. Santa Clara St., 6th Flr

San Jose, CA 95113-1905

Phone: (408) 535-8443 Fax: (408) 292-6288

From: Ancheta, Lorimer
Sent: Thursday, December 04, 2008 3:39 PM
Toi Schwarz.bach, Glenn
Subject: RE: Master Agreement - Engineering Economics, Inc.

I will make that change to place my name on there. Thereafter shall I send you electronic copies of that change?
Or do you want 3 hard copies? Thanks.

Lorimer Ancheta

City of San Jose, Department of Public Works

City Facilities Architectural Services

200 E. Santa Clara St., 6th Fir

21912009



RE: Master Agreement - Engineering Economics, Inc. Pag’e 4 of 5

San Jose, CA 95113-1905

Phone: (408) 535-8443 Fax: (408) 292-6288

From: Schwarzbach, Glenn
~nt: Thursday, December 04, 2008. 3:18 PM
To: Ancheta~ Lorimer
Subject: RE: Master Agreement Engineering Economics~ Inc..

You generally insert whomever will manage the contract.

I can leave it up front if you are gsing to make the change. Otherwise, I’ll hang on to the agreement until it goes
to Council.

Thanks.

From: Anche~, Lorimer

Sent: Thursday, December 04, 2008 3:17 PM

To; Schwarzbach, Glenn

Subject:    RE: Master Agreem.ent - Engineering Economics, Inc.

Yes, it’s in the process. Regarding the small change, this agreement is for various projects so there will not be a
specific project manager assigned. Is there another name I should put. Also, I’m assuming it’s ready for pick up
at the front desk?

Lorimer Ancheta

City of San Jose, Department of Public Works

City Facilifi.es ArChitectural Services

200 E. Santa Clara St., 6th Fir

San Jose, CA 95113-1905

Phone: (408) 535-8443. Fax: (408) 292-6288

From: Schwarzbach, Glenn
Sent: Thursday, December 04, 2008’1:43 PM
To= Ancheta, Lorimer
Cc: Rapson, Rodney
Subject: Master Agreement - Engineering Economics, Inc.

Hi..

I have the.signed agreement. There is one minor p~oblem with it. On pg. 2 at the top the project manager’s name
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RE: Master Agreement - Engineering Economics, Inc. Page 5 of 5

was never filled in. Anyway, I will not hold up the agreement because of this, but if you have time it would
probably be a good idea to clean this up.

So, are you agendizing this?

Thanks.

Glenn Schwarzbach

Sr: Deputy City Attorney

Office Of the City Attorney

City of San Jose

200 East Santa Clara Street

San Jose, CA 95113-1905

Phone: (408) 535-1900

Fax No:. (408) 998-3131 ¯

NOTICE TO RECIPIENT: This e-mail is meant only for the intended recipient of the transmission, and
may be a communication privileged by law. If you received this e-mail in error, any review, use,
dissemination, distribution, or copying of this e-mail is strictly prohibited. Please notify us immediately of
the error by return e-mail and please delete this message, from your system. Thank you in advance for
your cooperation.

2/912009



The City of San Jose, Department of Public Works
Attention: Public Works, Lorimer Ancheta
200 .East Santa Clara Street~ 6t~ Floor
San Jose, CA 95113

SECTION 6. INDEPENDENT CONTRACTOR

It is understood and agreed that CONSULTANT, in the performance of the work and services
agreed to be performed by the CONSULTANT, shall act as and be an independent contractor and not an
agent or employee of CITY; and as an independent contractor, CONSULTANT shall obtain no rights to
retirement benefits .orother benefits which accrue to CITY’s employees, and CONSULTANT hereby
expressly waives any claim it mayhave to any such rights.

SECTION 7. ASSIGNABILITY

The parties agree that the expertise and experience of CONSULTANT are material considerations
for this AGREEMENT. CONSULTANT shall not assign or transfer any interest in this AGREEMENT
nor the performance of any of. CONSULTANT’s obligations hereunder, without the prior written consent
of CITY. Any attempt by CONSULTANT to so assign this AGREEMENT or any rights, duties or
obligations arising hereunder shall be void and of no effect.

SECTION 8. SUBCONSULTANTS

.Notwithstanding Section 7 (ASSIGNABILITY) above, the CONSULTANT may use
SUBCONSULTANTS in performing the services under this AG~ upon prior written
approval by the CITY’s Director of Public Works (’Director") or the Director’s authorized
designee.

CONSULTANT shall be responsible for directing the services of the approved
SUBCONSULTANTS and for payment of any compensation due to SUBCONSULTANTS.
CITY assumes no responsibility whatsoever concerning SUBCONSULTANT c, ompensation.

CONSULTANT sha~l change or add SUBCONSULTANTS only with the prior written approval
of the CITY’s Public Works Director or the Direc~tor’s authorized designee.

SECTION 9. INDEMNIFICATION

CONSULTANT shall indemuify and hold harmless C!TY, its officers, employees and agents
against any cl~.im, loss or liability arising out of or resulting in any way from services performed under
this AGREEMENT due to the willful or negligent acts (active or passive) or omissions by
CONSULTANT’s officers, employees or agents. The acceptance of said services and duties by CITY
shall not operate as a waiver of such right of indemnification. All of CONSULTANT’s obligations under
this Section are intended to apply to the fullest extent permitted by law and shall sure’re the expiration or
sooner termination ofthis AGREEMENT.

SECTION 10. INSURANCE REQUIREMENTS

CONSULTANT agrees to have and maintain the policies set forth in EXHIBIT E, entitled
"INS~CE," which is. attached, hereto and incorporated herein. All.-policies, endorsements,
certificates .and/or binders shall be subject to approval by the Director of Human Resources or the.
Director’s authorized designee (’~,.isk Manager") of the City of San Jose as to form and content. These


