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RECOMMENDATION

Adopt a resolution:

Council District: City-Wide

(a) Approving the City of San Jose three-year Airport Concession Disadvantaged Business
Enterprise (ACDBE) participation plan update in accordance with the regulations of the
United States Department of Transportation (USDOT);

(b) Approving the three-year ACDBE participation target of9.61 % for all AirpOli
concessions, other than car rentals, for the City's fiscal years 2009 through 2011;

(c) Approving the determination that it is not feasible to establish a Market Area or a three
year ACDBE patiicipation target for car rental concessions for the City's fiscal years
2009 through 2011 at this time.

(d) Authorizing the City Manager or her designee to make revisions and/or submit revisions
of the three-year ACDBE participation plan update to the Federal Aviation
Administration (FAA) that are necessary to comply with applicable federal regulations
and to achieve the objectives of the program.

OUTCOME

Should Council approve the proposed three-year plan update for ACDBE participation, the City
Manager or her designee will submit a final draft of the plan update to the FAA and will execute
the updated ACDBE participation plan. Should the FAA approve the participation plan update,
the City will remain in compliance with the federal ACDBE program requirements. The City, as
a recipient of FAA financial assistance for airport development, will continue to receive funding
for various Airport projects.
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EXECUTIVE SUMMARY

USDOT ACDBE program regulations were revised on April 21, 2005. Adherence to this
program is required to remain eligible for FAA financial assistance for airport development and
it provides targets to minimize concerns related to minority discrimination in the award and
administration of opportunities at the Airport. It is the policy of the City to ensure that
Disadvantaged Business Enterprises (DBEs) have an equal opportunity to receive and participate
in concession opportunities at the Airport. The Airport's revised ACDBE program for Fiscal
Years 2006 through 2008 was approved by the FAA on August 28, 2006.

The Airport's ACDBE participation plan update for fiscal years 2009 through 2011 has been
drafted and submitted to the FAA with a DBE participation target of9.61 % for non-rental car
concessions. As is the case with the City's current ACDBE Program, the proposed ACDBE
participation plan update proposes to meet the City's participating target using race-neutral
means. The FAA is determining if a car rental concession DBE participation target will be
required and is expected to offer a determination later this year. The FAA approved the
Airport's draft ACDBE program and participation target, excluding rental car concessions, on
December 19, 2008.

BACKGROUND

On April 21, 2005, the USDOT implemented revised ACDBE program regulations. The revised
ACDBE program regulations updated former USDOT regulations concerning participation by
DBEs in the concessions activities of airports receiving federal grants from the FAA Airport
Improvement Program (AlP).

These regulations required recipients of FAA grants to develop new programs for ACDBE
patiicipation in airport concession contract opportunities and to submit updated ACDBE
participation plans every three years. The City, as a recipient of AlP funds for airport
development, revised its ACDBE program to comply with these new regulations.

On August 28,2006 the FAA approved the Airport's draft ACDBE program subject to Council
approval. On September 12,2006, Council approved the Airport's ACDBE program and
authorized the City Manager to submit a 17.03% ACDBE patiicipation target for non-car rental
concessions gross receipts for fiscal years 2006 through 2008 to the FAA.

The purpose of the ACDBE program is:

1. To ensure nondiscrimination in the award and administration of opportunities for
concessions by airports receiving FAA financial assistance;
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2. To create a level playing field on which ACDBEs can compete fairly for
opportunities for concessions;

3. To ensure that the ACDBE program is narrowly tailored in accordance with
applicable law; .

4. To ensure that only firms that fully meet applicable eligibility standards are permitted
to participate as ACDBEs at the Airport;

5. To help remove barriers to the participation of ACDBEs in opportunities for
concessions at the Airport; and

6. To provide appropriate flexibility to the City in establishing and providing
opportunities for ACDBEs at the Airport.

Definitions

ACDBE

Under the ACDBE regulations, DBE means a for-profit small business concem that is at least 51
percent owned by one or more individuals who are both socially and economically
disadvantaged or, in the case of a corporation, in which 51 percent of the stock is owned by one
or more such individuals. The ACDBE regulations fuliher require that one or more of the
socially and economically disadvantaged individuals who own it control the management and
daily business operations of the company claiming ACDBE status.

Airport Concessions

ACDBE regulations define concessions to inchide businesses located on the airport that are
engaged in the sale of consumer goods or services to the public under an agreement with the
owner of the airport, the owner of structures on the airport, or another concessionaire. Covered
concessions also include management contracts and subcontracts, web-based or other electronic
business in a terminal or which passengers can access at the terminal, an advertising business
that provides advertising displays or messages to the public on the airport, or a business that
provides goods and services to concessionaires.

Market Area

The USDOT ACDBE program regulations define Market Area as the geographical area in which
the substantial majority of firms which seek to do concessions business with the Airport are
located and where they receive the substantial majority of concessions related revenues.
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Quotas or Set-Asides Prohibited

The ACDBE regulations expressly prohibit the use of quotas or set-asides in the ACDBE
program.

Race-Conscious Measures

The ACDBE program must provide for the use of race-conscious measures when race-neutral
measures, standing alone, are not projected to be sufficient to meet the City's overall ACDBE
goal. The ACDBE regulations further provide that, subject to prior FAA approval, the City can
utilize other race-conscious measures that take a proposer's ability to provide ACDBE
opportunities into account. The following are examples of race-conscious measures that are
acceptable under the ACDBE regulations:

• Establishing concession-specific goals for particular concession opportunities; or
• Negotiation with a potential concessionaire to include ACDBE patiicipation, through

direct ownership arrangements or measures, in the operation of the concession.

Race-Neutral Measures

In implementing its ACDBE program, the City is first required to use race-neutral measures to
the maximum extent possible to achieve its ACDBE goals. Examples of race-neutral measures
include:

• Locating and identifying ACDBEs and other small businesses that may be interested in
patiicipating as Airport concessionaires;

• Structuring concessions so as to encourage and facilitate the participation of ACDBEs;
• Providing technical assistance to ACDBEs in overcoming limitations, such as inability to

obtain bonding or financing; and
• Establishing a business development program, technical assistance program; or taking

other steps to foster ACDBE participation in concessions.

Small Business Concern

In order to qualify as an ACDBE, a firm must qualify as a small business concern. As a general
rule, the ACDBE regulations treat a firm as a small business concern eligible to be certified as an
ACDBE if its gross receipts, averaged over the firm's previous three fiscal years, do not exceed
$47.78 million. The following types of businesses have different ACDBE size standards:

• Banks and financial institutions: $750 million in assets;
• Car rental companies: $63.71 million average annual gross receipts over the firm's three

previous fiscal years;
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• Pay telephones: 1,500 employees.

Socially and Economically Disadvantaged

Socially and economically disadvantaged individual means any individual who is a citizen, or
lawfully admitted permanent resident, ofthe United States and who meets one or more of the
following conditions and does not have a personal net worth exceeding $750,000:

• Any individual detelmined to be a socially and economically disadvantaged individual on
a case-by-case basis;

• Any individual in the following groups whose members are presumed to be socially and
economically disadvantaged:

o "Black Americans," which includes persons having origins in any of the Black
racial groups of Africa;

o "Hispanic Americans," which includes persons of Mexican, Puerto Rican, Cuban,
Dominican, Central or South American, or other Spanish or Portuguese culture or
origin, regardless of race;

o "Native Americans," which includes persons who are American Indians, Eskimos,
Aleuts, or Native Hawaiians;

o "Asian-Pacific Americans," which includes persons whose origins are from Japan,
China, Taiwan, Korea, Bmma (Myanmar), Vietnam, Laos, Cambodia
(Kampuchea), Thailand, Malaysia, Indonesia, the Philippines, Brunei, Samoa,
Guam, the U.S. Trust Territories of the Pacific Islands (Republic of Palau), the
Commonwealth of the Northern Marianas Islands, Macao, Fiji, Tonga, Kirbati,
Juvalu, Nauru, Federated States of Micronesia, or Hong Kong;

o "Subcontinent Asian Americans," which includes persons whose origins are from
India, Pakistan, Bangladesh, Bhutan, the Maldives Islands, Nepal or Sri Lanka;

o Women;
o Any additional groups whose members are designated as socially and

economically disadvantaged by the Small Business Administration (SBA), at such
time as the SBA designation becomes effective.

ANALYSIS

The City conducted a Request for Qualifications (RFQ) process to select a consultant to assist
staff in preparing the three-year ACDBE participation plan update for fiscal years 2009 through
2011. The RFQ resulted in the selection of the same consultant team that assisted staff in 2006.

Pursuant to USDOT regulatory requirements, the proposed ACDBE participation targets were
determined based on the marketplace and on demonstrable evidence of the availability of ready,
willing and able ACDBE firms relative to all businesses that were also ready, willing and able to
participate in the City's ACDBE Program.
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The City is required to set two separate goals for the Airport to estimate the percentage of
concession revenues that would be performed by ACDBEs in the absence of discrimination.
The first goal is for all Airport concessions other than rental cars and the second goal is for rental
cars. The reason for setting separate ACDBE participation targets is due to the differences
between the car rental industry and other types of concessions. Each goal must cover a three
year period, with annual reviews to make sure that they continue to fit the City's circumstances.
The City is required to report to the FAA any significant interim adjustments to the goals as a
result of any annual review.

In conducting this goal setting process, the City is to determine the extent, if any, to which the
firms in the Airport's market area have suffered discrimination or its effects in connection with
concession opportunities or related business opportunities. Each overall concessions goal must
be based on demonstrable evidence. The Airport's overall ACDBE participation target for
concessions, excluding car rental operations, during the period July 1, 2008 through June 30,
2011 is 9.61 % of gross receipts. The Airport intends to meet the ACDBE goal through race
neutral means. The FAA approved the draft participation target of 9.61% on December 19, 2008
and asked that the Airport proceed with implementing this goal. Please see Attachment A for the
Airport's ACDBE participation plan update as submitted in draft form to the FAA.

A three-year ACDBE participation target was not established for car rental concessions. The
rental car concessionaires do not qualify as small business concerns because they exceed the
gross receipts limitation. The ACDBE participation target in the Airport's rental car concessions
would be established by projecting the percentage of goods or services to be purchased from
ACDBEs.

Most rental car companies purchase goods and services regionally for their airpOli concessions
which makes ACDBE participation very difficult to project. Purchases from DBEs are
somewhat limited in the car rental industry and these purchases tend to be small and not from
ACDBE companies. Historical data from previous ACDBE achievement reports and our
projected ACDBE achievements for Fiscal Year 2008 confirm that none of the Airport's rental
car concessionaires have achieved ACDBE participation during any of the four fiscal years
reviewed.

The FAA will grant an extension for the car rental concessions goal should a participation target
be required in the future. It is anticipated that USDOT will issue a notice of proposed
rulemaking in early 2009 to seek comment on whether and howUSDOT will establish national
ACDBE patiicipation goals for car rental concessions that will be applicable to all airpOlis.

The City will include its ACDBE participation targets in all new Airport concession RFPs and
agreements. When an extension or option to renew such an awarded agreement is exercised, or
when a material amendment is made, the City assesses the potential for ACDBE participation
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and may, if permitted by the agreement, modify the amount ofACDBE participation in the
renewed or amended agreement.

The City can be penalized or treated as being in noncompliance by the FAA only if the City fails
to administer its ACDBE program in good faith. lfthe City's ACDBE participation falls short of
the City's overall ACDBE targets, the FAA may require the City to submit to the FAA a
statement of the reasons why the City was unable to meet its overall ACDBE targets and the
steps that the City is taking to meet its overall targets or to adjust them based on changed
circumstances. The City will not be penalized or treated by the FAA as being in noncompliance
with the ACDBE regulations simply because its ACDBE participation falls short of the City's
overall ACDBE targets.

Staff monitors compliance of its Airport concessionaires consistent with the requirements of the
ACDBE regulations and the City's ACDBE program. The City may impose such contract
remedies as are available under the concession agreements and under applicable law. Failure to
carry out the City's ACDBE program and obligations will constitute a breach of contract that
may result in termination of the concession agreement.

POLICY ALTERNATIVES

lfthe City elects not to submit an ACDBE Program update, the City would jeopardize its
eligibility for FAA financial assistance for airport development projects.

PUBLIC OUTREACH/INTEREST

oCriteria 1: Requires Council action on the use of public funds equal to $1 million or greater.
(Required: Website Posting)

."j Criteria 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality oflife, or financial/economic vitality of the City. (Required:
E-mail and Website Posting)

oCriteria 3: Consideration of proposed changes to service delivery, programs,
staffing that may have impacts to community services and have been identified by
staff, Councilor a Community group that requires special outreach. (Required: E
mail, Website Posting, Community Meetings, Notice in appropriate newspapers)

The ACDBE regulations require that the City consult with stakeholders before submitting its
overall ACDBE goals to the FAA for approval. Stakeholders with whom the City must consult
include, but are not limited to, minority and women's business groups, community organizations,
trade associations representing concessionaires currently located at the Airport, as well as
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existing concessionaires themselves, and other officials or organizations which could be
expected to have information concerning the availability of disadvantaged businesses, the effects
of discrimination on opportunities for ACDBEs, and the City's efforts to increase participation of
ACDBEs.

Both Airport staff and the consultant contacted many groups and individuals as part of the goal
setting process required by the ACDBE regulations. AirpOli staff and the City's ACDBE
consultant fulfilled this requirement through outreach to minority and women's business groups,
community organizations, trade associations representing concessionaires currently located at the
AirpOli, as well as existing concessionaires themselves. Other airports that could be expected to
have information concerning the availability of disadvantaged businesses were also contacted.

COORDINATION

This memo has been coordinated with the City Attorney's Office and the Office of Equality
Assurance.

BUDGET REFERENCE

N/A

CEQA

Resolution Nos. 67380 and 71451, PP 08-190

Please direct questions to William Sherry, Director of Aviation, at (408) 501-7669.
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Norman Y. Mineta San Jose International Airport

Attachment 3

DRAFT

Section 23.45: Overall Goal Calculation for Concessions Other Than Car Rentals

Fiscal Years 2009 - 2011

Amount of Goal

The City's overall target for concessions other than car rentals during the period
beginning July 1, 2008 and ending June 30, 2011, collectively the City's Fiscal Years
2009-2011, is 9.61% of the total non-rental car gross receipts for concessions at Nonnan
Y. Mineta San Jose International Airport. The following are not included in these total
receipts: (a) the gross receipts of car rental operations; (b) the dollar amount of a
management contract or subcontract with a non-ACDBE; (c) the gross receipts of
business activities to which a management contract or subcontract with a non-ACDBE
pertains; and (d) any portion of a finn's estimated gross receipts that will not be
generated from a concession.

The concession opportunities anticipated during this goal period are: ATMs; Business
. Services Center; Coin-operated Massage Chairs; Shoe Shine; Parking Facilities

Management; On-Demand Ground Transportation Management; and, possibly,
Registered Traveler and Shuttle Bus Management. The estimated gross revenue of these
cOIicessions is $46,047,589. If a new concession opportunity arises prior to the end of
this goal period and the estimated average of annual gross revenues are anticipated to be
$200,000 or greater, the City will submit an appropriate adjustment to the overall target.
This will be submitted to FAA for approval at least 6 months before executing the new
concession agreement. (49 CFR Part 23§ 23.45(i).)

The City has detennined that its Market Areas are: (1) national for the Coin-operated
Massage Chairs concession opportunity; (2) the State of California for the Business
Services Center, On-Demand Ground Transportation Management, Parking Facilities
Management, and Shuttle Bus Management opportunities; and (3) the Bay Area for the
ATMs and Shoe Shine concession opportunities.] The Bay Area is' defined as the
metropolitan area that surrounds the San Francisco Bay in northern California. Home to
more than 7 million people, it is composed of cities, towns, villages, military bases and
airports sprawled over nine counties. The nine counties that make up the Bay Area are:
the City and County of San Francisco, Santa Clara County, Contra Costa County,
Alameda County, Napa County, Marin County, Sonoma County, Solano County and San
Mateo County.

The City's process for ascertaining ACDBE availability included outreach to and
consultation with minority and women's business groups, community organizations, and
trade associations representing concessionaires currently located at the Airport which
could be expected to have infonnation concerning the availability of disadvantaged
businesses, the effects of discrimination on opportunities for ACDBEs, and the City's

I A Market Area and ACDBE target were not established for the Registered Traveler concession
opportunity, as explained below.



DRAFT

efforts to increase participation of ACDBEs. Our outreach process also included
obtaining information from other airports, Internet research, and conducting a telephone
survey in August and September 2008 of a sampling of existing concessionaires and
potential concessionaires to ascertain their interest and ability to participate in SJC's FYs
2009-2011 concessions opportunities. During the telephone survey, we also attempted to
confirm the ethnicity and gender of business owners and their ACDBE certification
status. Although some· companies would not provide this information and we did not ask
for it from ATM vendors, TSA-approved registered traveler vendors or from all shoe
shine vendors, we collected gender and ethnicity information from the majority of the
firms we contacted. Our overall outreach occurred between November 2006 and
September 2008.

On May 9, 2005, the Ninth Circuit Court of Appeals issued a decision regarding how 49
CFR Part 26 DBE programs should be implemented at a local level under the Equal
Protection Clause of the United States Constitution. See Western States Paving Co., Inc.
v. Washington State Department of Transportation, 407 F.3d 983 (9th Cir.2005). It is
unclear whether the Western States decision will have an impact on 49 CFR Part 23
ACDBE programs. The Airport, however, considered that decision in preparing its Part
23 ACDBE program.

Because there are no valid, applicable disparity studies in the State of California or
elsewhere, we did not use a disparity study to determine avaihlbility of firms for our
upcoming concessions opportunities.

We utilized the U.S. Census Bureau's ("Census") North American Industry Classification
System ("NAICS") to determine concession-relevant NAICS codes, but did not use
Census data to identify ready, willing and able businesses. The Census data gives little
consideration to significant factors such as business size standards, personal net worth
and other eligibility requirements for firms to be able to participate in the ACDBE
program, and can, therefore cause over-estimates of ready, willing and able firms. This
data is also limited in its usefulness for developing market areas and availability for the
types and characteristics of businesses ready, willing and able to participate in airport
conceSSIOns.

Methodology used to Calculate Overall Goal

Goods and Services

We can meet the percentage target by including the purchase from ACDBEs of goods
and services used in businesses conducted at the Airport. We, and the businesses at the
Airport, shall make good faith efforts to explore all available options to achieve, to the
maximum extent practicable, compliance with the goal through direct ownership
arrangements, including joint ventures and franchises. The dollar value of purchases of
goods and services from ACDBEs may be added to the numerator, and the dollar value
of purchases of goods and services from all firms (ACDBEs and non-ACDBEs) may be
added to the denominator.

2
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Management Contract or Subcontract

. We can meet the percentage target by including any business operated through a
management contract or subcontract with an ACDBE. We, and the businesses at the
Airport, will add the dollar amount of a management contract or subcontract with an
ACDBE to the total participation by ACDBEs in airport concessions (both the
numerator AND the denominator) and to the base from which the airport's percentage
goal is calculated. However, the dollar amount of a management· contract or
subcontract with a non-ACDBE and the gross receipts of business activities to which
the management contract or subcontract with a non-ACDBE pertains will not be added
to this base in either the numerator or denominator. We note that this approach is
required by federal regulations. (49 CFR Part 23 § 23.47(c)).

Step 1: Sec. 23.51(c)

We calculated the base figure for the relative availability of ACDBEs other than car
rentals as follows:

Ready, willing, and able non-car rental ACDBEs in the Market Area
Base figure =

All ready, willing and able non-car rental concession firms in the Market Area

The data sources used to derive the numerator were:

1. California Unified Certification Program ACDBE/DBE/MBEIWBE
directories

2. Concessions and vendor information from numerous other airports2

3. SJC's 2008 Active Participants Lists
4. SJC's FFYs 2005-2007 Annual ACDBE Achievements Reports to the

FAA
5. SJC's projected FFY 2008 ACDBE achievements
6. Direct contact with existing and potential concessionaires
7. California Civil Rights Program Office
8. San Jose Chamber of Commerce
9. San Jose Hispanic Chamber of Commerce
10. San Jose Black Chamber of Commerce
11. Internet Yellow Pages
12. American Ground Transportation Association
13. Texas Parking Association
14. California Public Parking Association
15. National Parking Association
16. Airport Minority Advisory Council

2 ALB;BAAI; BGR; BHM BIA; BWI; CMH; DFW; DIA; DTW; FLL; FWA; HOU; HPN; IAH; JAA;
KCMO; LAS; LAX; OAK; ONT; PDX; PHX; VNY; MHT; MIA; lAD; DCA; PHL; RDU; RSW; RNO;
SDF; SEA; SFO; SLC; SMF; TPA; AUS; ATL; HNL; SLC; MCO; BNA; JAX; KCI; GPZ; CVG; SAT;
TUS; TUL; TYS

3
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The data sources used to derive the denominator were:

1. California Unified Certification Program· ACDBE/DBE/MBEIWBE
directories

2. Concessions information and vendor information from numerous other
. 3airports

3. SJC's 2008 Active Participants Lists
4. SJC's FFYs 2005-2007 Annual ACDBE Achievements Reports to the

FAA
5. SJC's projected FFY 2008 ACDBE achievements
6. Direct contact with existing and potential concessionaires
7. California Civil Rights Program Office
8. San Jose Chamber of Commerce
9. San Jose Hispanic Chamber of Commerce
10. San Jose Black Chamber of Commerce
11. Internet Yellow Pages
12. American Ground Transportation Association
13. Texas Parking Association
14. California Public Parking Association
15. National Parking Association
16. Airport Minority Advisory Council

When we divided the numerator by the denominator we arrived at the base figure for our
overall target for non-car rental concessions of 16.37%, calculated as follows:

Goal Calculation for Individual Concession and Management Contract/Subcontract
Opportunities - FYs 2009-2011

ATMs

Concession Description
This concession provides automated teller machines (ATMs) inside SJC's terminals. A
Request for Proposals was issued July 30, 2008, for the new contract awarded in FY
2009. The contract will expire December 30,2015.

Market Area
From SJC's Active Participants List, 59 firms seeking to conduct the ATM concessions
business at SJC were identified. The substantial majority of these firms, 46, are located
in the Bay Area. These 46 firms include two of the three firms that pay the Airport a
fixed monthly rent to operate the ATM concessions at SJc.4 Therefore, we determined
that the Bay Area is SJC's Market Area for the ATM concessions business.

3 ALB'BAAl' BGR BHM BlA' BWl' CMH' DFW' DIA' DTW' FLL' FWA' HOU' HPN' lAB- lAA', " ",).""""
KCMO; LAS; LAX; OAK; ONT; PDX; PHX; VNY; MHT; MIA; lAD; DCA; PHL; RDU; RSW; RNO;
SDF; SEA; SFO; SLC; SMF; TPA; AUS; ATL; HNL; SLC; MCO; BNA; lAX; KCl; GPZ; CVG; SAT;
TUS; TUL; TYS

4 Gross revenue not reported; both concessionaires pay identical fixed monthly rent.

4
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Step One
From our review of the Active Participants Lists developed from SJC's direct outreach to
existing and potential vendors, the information obtained from 22 other airports between
November 2006 and July 2008, and a review of our ACDBE participation reports to the
FAA for FFYs 2005-2007 and of our projected ACDBE achievements for FFY 2008, we
determined that none of the 46 firms in SJC's Market Area are ACDBE-certified firms or
firms that are potential ACDBE certifiable firms, resulting in a base figure of 0%. While
we confirmed interest and availability for this opportunity, we' did not verifY the ethnicity
and gender of firms during our outreach efforts.

Step Two
An adjustment to the base figure was not made because ACDBE availability is 0% in the
Market Area. Although we did not find any evidence of discrimination, the City will
continue aggressive outreach in its Market Area to identifY potential ACDBE firms for
futUre ATM business opportunities.

Business Services Center

Concession Description
A new business services center is being considered for SJC's new North Concourse. It
may be advertised and awarded in FY 2010.

Market Area
Through our outreach efforts, including a telephone survey of potential vendors,
information obtained from 16 other airports, a review of the California Unified
Certification Program (CUCP) database and SJC's Active Participants List, 40 firms were
identified. Of these 40 firms, 13 told us during the telephone survey that they are not
interested in this opportunity. Eleven (11) other firms could not be reached after several
attempts to confirm their interest and availability. Of the remaining 16 interested firms,
the substantial majority, 11, are located in various cities in the State of California. Since
this will be a new opportunity, there is not a firm receiving the substantial majority of
revenue. Therefore, we determined that the State of California is SJC's Market Area for
the business services center concession.

Step One
From our telephone survey, we confirmed that 8 of the 11 firms in the Market Area are
ACDBE-certified firms. The percentage of ACDBE availability for the business services
center concession opportunity accounts for 72.72% of all firms in the Market Area,
calculated as follows: 8 -;- 11 = 72.72%.

Step Two
Nearly all of the firms interested in this opportunity provide individual, distinct services
(such as management services; copying/printing services, notary services, postal services,
etc.). We have not yet determined what services SJC's business services center will offer
or whether this concession will be advertised or awarded. We have, therefore, not
adjusted our base figure at this time. As our planning process progresses and decisions

5
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have been made on service offerings and whether we will advertise and award this
opportunity, we will also consider whether to adjust our base figure.

Shoe Shille

Concession Description
There is one shoeshine concession in Terminal A at SJc. The current contract is on a
month-to-month basis. A Request for Proposals is planned to be issued in FY 2010.

Market Area
The City reviewed its Active Participants List, the CUCP database, and information
obtained from 19 other airports. We also conducted Internet research and a telephone
survey of a sampling of shoe shine vendors. These sources identified 49 firms. Five (5)
of these firms told us during the telephone survey that they are not interested in this
opportunity. After several attempts, we were unable to reach 10 other firms to confirm
their availability and interest. Of the remaining 34 interested firms, the substantial
majority, 28, are located in the Bay Area. The current vendor receiving all of the shoe
shine concession revenues is located in San Jose, California. Therefore, we determined
that SJC's Market Area is the Bay Area for the shoe shine concessions business.

Step One
From a review of the California Unified Certification Program (CUCP) database, our
Active Participants Lists, SJC's Annual ACDBE Achievements Reports to the FAA for
FFYs 2005-2007, our projected ACDBE achievements for FFY 2008, information
obtained from other airports, and our telephone survey, 28 firms providing shoe shine
services were identified in the Market Area. None of the 28 firms are ACDBEs. As a
result, the availability of ACDBE shoe shine firnis accounts for 0% of all the shoe shine
firms in the Market Area. While we confirmed interest, availability, and ACDBE
certification status of firms, we did not verify the ethnicity and gender of all shoe shine
vendors during our outreach efforts.

Step Two
We determined not to adjust our base figure because ACDBE availability is 0% in the
Market Area. Although there has not been ACDBE participation in this concession
opportunity in the past, we did not find any evidence of discrimination. The City will,
however, continue aggressive outreach in its Market Area to try to identify ready, willing
and able ACDBE firms to participate in future shoe shine concession opportunities.

Coill-operated Massage Chairs

Concession Description
A new coin-operated massage chair concession is planned for our new North Concourse.
A Request for Proposals is planned to be issued in FY 2010, for a new contract that will
also be awarded in FY 2010.

Market Area

5 Concessionaire pays the Airport a fixed monthly rent.

6
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From information obtained from 27 airports located all over the country, Internet
research, and a telephone survey conducted with potential vendors, 13 firms were
identified. Of these 13 firms, one firm told us during the telephone survey that it is not
interested in this opportunity. We were unable to reach 4 other firms after several
attempts to confirm their interest and availability. The remaining 8 interested firms are
located throughout the country.6 Since this will be a new opportunity, there is not a firm
receiving the substantial majority of coin-operated massage chairs concession revenue.
We, therefore, determined that SJC's Market Area is nationwide for the coin,-operated
massage chairs concession business.

Step One
Of the 8 interested firms in our Market Area, our telephone survey revealed that one is an
ACDBE firm. As a result, the availability of ACDBE coin-operated massage chairs firms
accounts for 12.5% of all firms in the Market Area, calculated as follows: 1+ 8 = 12.5%.

Step Two
Although we have not had any experience with a coin-operated massage chair
concession, the information we obtained from other airports confirms that ACDBE
participation ranging between 15% and 20% is being achieved in this type of concession.
Thus, an adjustment to our base figure was not made, and our ACDBE target is 12.5% for
this opportunity.

Registered Traveler

Concession Description

The Transportation Security Administration (TSA), an agency of the U.S. Department of
Homeland Security, launched the Registered Traveler (RT) program in late 2004 as a
pilot program, which officially concluded in July 2008. Since only one company
provided the type of RT service being considered at that time, SJC awarded its RT
concession contract in October 2005, as a sole source contract. One of the two option
years for the current contract has been exercised. There is one more option year on the
existing contract that may be exercised in FY 2010. The contract would then expire in
FY 2011.

Based on information from other airports, Internet research, and the Registered Traveler
Interoperability Consortium, there are currently 7 TSA approved RT vendors in the
country. Several other firms are currently seeking TSA approval to become RT providers,
and it is possible that additional vendors may be approved before our next solicitation for
these services: If we decide to issue a new Request for Proposals in FY 2011, we will
consider TSA's then current list of approved RT vendors to determine a Market Area and
ACDBE availability.

6 California, Florida, Massachusetts, Minnesota, New Hampshire, New York, South Carolina, and
Washington
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Management Contracts/Subcontracts

Parking Facilities Management

Concession Description
This concession consists of the management of SJC's parking facilities. The current
contract became effective November 8, 2002, and will expire November 7, 2009. A
Request for Proposals is planned to be issued in FY 2010 for a new contract that will also
be awarded in FY 2010. This new contract may include valet parking services that we
have not had previously.

Market Area
A review of SJC's Active Participants list, information obtained from business
organizations, information obtained from California Airports, the CUCP database, and a
telephone survey demonstrated that the substantial majority of firms seeking to conduct
parking facilities management business with SJC are located in the State of California.
Of the 176 firms identified, 61 firms indicated their interest in and availability for this
opportunity. Twenty-seven (27) firms told us during the telephone survey that they are
not interested in this opportunity, and after several attempts we were unable to reach 88
firms to confirm their interest and availability. Of the 61 interested firms, 55 are located
in various cities in the State of California. The firm currently receiving all of the parking
facilities management revenue is located in San Francisco, California. Based on this
analysis, we determined that the State of California is the Market Area for SJC's parking
facilities management contract opportunity,

Step One
From the data sources above, 55 firms providing parking facility management services
were identified in the Market Area. Of these 55 firms, 26 are parking management
operators, including 6 ACDBEs and 1 Small Disadvantaged Business (SDB) certified

. under the Small Business Administration's 8(a) program that may qualify for ACDBE
certification. The other 29 firms provide distinct services relative to the scope of work
associated with this opportunity. These 29 service providers include 12 janitorial
services firms and 17 security services firms. Of the 12 janitorial services firms, 9 are
ACDBE firms. Sixteen (16) of the 17 security services firms are ACDBEs.

We calculated our step one base figure as follows:

7 ACDBE parking management operators + 9 ACDBE janitorial services firms + 16
ACDBE security services firms = 32

26 total parking management operators + 12 total janitorial services firms + 17 total
security services firms =55

32 -;- 55 = 58.18%
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Step Two
Several factors were considered in determining whether to adjust the base figure. We
estimated that of the management fees paid to the concessionaire, 95% will be for
management services, 2.50% will be for janitorial services, and 2.50% will be for
security services. The estimated cost of the services that could be provided by
subcontractors in this management contract can vary based on the decision of the
contractor and the requirements of the contract. Although we did not find any evidence
of discrimination, SJC has not had ACDBE participation in the parking facility
management contract in the past, resulting in an average median participation rate of 0%.
The current contract was advertised and awarded prior to the addition of management
contracts to the Part 23 ACDBE Program.

Based on the scope of work, the capacity of ACDBE firms in the Market Area, and our
cost estimates for the services associated with this opportunity, we determined that an
adjustment to the base figure is warranted. We have adjusted the 58.18% base figure to
5% to more accurately reflect our ACDBE participation expectations and provide an
opportunity to develop more accurate estimates for future contracts.

The City will continue aggressive outreach in its Market Area to ensure that interested
and able ACDBE firms are notified of this upcoming opportunity. We believe that
aggressive outreach should achieve our ACDBE participation target of 5% without the
use of contract goals. Over time we expect that as knowledge of this management
contract extends to a broader market there will be more interest and more opportunities
for ACDBE participation.

On-Demand Ground Transportation Management

Concession Description
This contract consists of the management of taxi and ground transportation services at
SJc. The current contract became effective July 1, 2005, and will expire September 30,
2009. A Request for Proposals is planned to be issued in FY 2010 for a new contract that
will also be awarded in FY 2010.

Market Area
The City's review of SJC's Active Participants list and the CVCP database, and our
telephone survey identified 122 firms. After several attempts we could not reach 73 firms
to confirm their interest and availability, and 23 other firms told us during our telephone
survey that they are not interested· in this opportunity. Of the 122 firms identified, 26
firms indicated their interest and availability for this opportunity. 25 of the 26 firms are
located in various cities in the State of California. The firm generating the substantial
majority of SJC's on-demand ground transportation management revenue is located in
San Jose, California. Based on this analysis, we determined that the State of California is
the Market Area for SJC's on-demand ground transportation management contract
opportunity.

Step One
From the data sources above, 25 interested firms were identified in the Market Area. Of
these 25 firms, 8 provide on-demand ground transportation management services,
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including 3 ACDBE finns. The 17 others, including 16 ACDBE finns, provide janitorial
services relative to the scope of work associated with this opportunity. As a result, the
availability of ACDBE finns accounts for 76% ofall finns in the Market Area, calculated
as follows: 19 -:- 25 = 76%.

We calculated our step one base figure as follows:

3 ACDBE on-demand ground transportation management operators + 16 ACDBE
janitorial services finns = 19

8 total on-demand ground transportation management operators + 17 total janitorial
services finns = 25

19 -:- 25 = 76%

Step Two
Several factors were considered in detennining wh~ther to adjust the base figure. We
estimated that of the management fees paid to the concessionaire, 98% will be for
management services and 2% will be for janitorial services. The estimated cost of the
services that could be provided by subcontractors in this management contract can vary
based on the decision of the contractor and the requirements of the contract. The
existing on-demand ground transportation management contract was advertised prior to
the addition of management contracts to the Part 23 ACDBE Program and has been in
place since July 2005. While there has not been any ACDBE participation in the existing
or previous contracts, resulting in·an average median participation rate of 0%, we did not
find any evidence ofdiscrimination.

Based on the scope of work, the capacity of ACDBE finns in the Market Area, and our
cost estimates for the services associated with this opportunity, we detennined that an
adjustment to the base figure is warranted. We have adjusted the 76% base figure to 2%
to more accurately reflect our ACDBE participation expectations and provide an
opportunity to develop more accurate estimates for future contracts.

The City will continue aggressive outreach in its Market Area to ensure that interested
and able ACDBE finns are notified of this upcoming opportunity. .We believe that our
aggressive outreach should achieve our ACDBE participation target of 2% without the
use of contract goals. Over time we expect that as knowledge of this management
contract extends to a broader market there will be more interest and more opportunities
for ACDBE participation.

Shuttle Bus Services Management

Concession Description

This concession provides management of shuttle bus service between SJC's long-tenn
parking and rental car facilities and commercial airlines tenninals. The initial tenn of the
current contract that became effective March 1, 2008, will expire February 28, 2011. The
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contract includes one, two-year option period through February 28, 2013, that mayor
may not be exercised.

Market Area
The City's review of SJC's Active Participants list, information from other airports,
information from business organizations, the CVCP database, and our telephone survey
158 firms were identified. After several attempts we could not reach 95 firms to confirm
their interest and availability, and 29 other firms told us during our telephone survey that
they are not interested in this opportunity. Of the 158 firms identified, 34 firms indicated
their interest and availability for this opportunity. Of these 34 firms, 32 are located in
various cities in the State of California. The firm receiving all of SJC's shuttle bus
services management revenue is located in Santa Clara, California. Based on this
analysis, we determined that the State of California is the Market Area for this
management contract opportunity.

Step One
From the data sources above, 32 firms were identified in the Market Area. Of these 32
firms, 6 provide on-demand ground transportation management services, including 1
ACDBE firm. The 26 others provide distinct services relative to the scope of work
associated with this opportunity. These 26 service providers include 10 staffing services
firms, including 8 ACDBE firms; and 16 janitorial services firms, including 15 ACDBE
firms. As a result, the availability of ACDBE firms for the shuttle bus services
management opportunity accounts for 75% of all interested firms in the Market Area,
calculated as follows: 24 + 32 = 75%.

We calculated our step one base figure as follows:

1 ACDBE shuttle bus services manager + 8 ACDBE staffing services firms + 15 ACDBE
janitorial services firms = 24

6 total shuttle bus services managers + 10 total staffing services firms + 16 total janitorial
services firms = 32

24+ 32 = 75%

Step Two
Several factors were considered in determining whether to adjust the base figure. We
estimated that 98% of the management fees paid to the concessionaire will be for
management services, 1% will be for staffing services, and 1% will be for janitorial
services. The estimated cost of the services that could be provided by subcontractors in
this management contract can vary based on the decision of the contractor and the
requirements of the contract. While there has not been any ACDBE participation in the
existing contract or previous contracts, resulting in an average median participation rate
of0%, we did not find any evidence of discrimination.

Based on the scope of work, the capacity of ACDBE firms in the Market Area, and our
cost estimates for the services associated with this opportunity, we determined that an
adjustment to the base figure is warranted. We have adjusted our 75% base figure to 2%

11



DRAFT

to more accurately reflect our ACDBE participation expectations and provide an
opportunity to develop more accurate estimates for future contracts.

The City will continue aggressive outreach in its Market Area to ensure that interested
and able ACDBEfirms are notified of this upcoming opportunity. We believe that our
aggressive outreach should achieve our ACDBE participation target of 2% without the
use of contract goals. Over time we expect that as knowledge of this management
contract extends to a broader market there will be more interest in this business
opportunity and more opportunities for ACDBE participation.

Total ACDBE Availability

The City calculated its overall ACDBE availability base figure of 16.37% for non-rental
car concession opportunities for FYs 2009-2011 and for concessions contracts that have
been awarded and/or advertised previously by dividing the estimated non-rental car gross
receipts from ACDBEs by the estimated gross receipts from all non-rental car
concessions, as follows: 7

CONCESSION/MANAGEMENT TOTAL ESTIMATED GROSS RECEIPTS /ACDBE
CONTRACT OPPORTUNITIES/ AVAILABILITY

*EXISTING CONCESSIONS
CONTRACTS

Total Revenues Potential
FYs 2009-11 ACDBE

ACDBE Availability
Amount of

Total Revenues
*Advertising $10,460,000 $588,898 5.63%

ATMs $432,000 $0 0%

*Baggage Carts $551,726 $88,883 16.11%

Business Services Center $24,360 $17,715 72.72%

*Food and Beverage $76,654,884 $10,210,430 13.32%
Coin-operated Massage Chairs $66,660 $8,333 12.5%

*Foreign Currency Exchange $184,130 $0 $0

*News, Gifts & Specialty Retail $52,589,614 $11,480,312 21.83%
*Registered Traveler $2,228,539 $0 0%

Shoe Shine $37,832 nla n/a
Parking Facilities Management $678,525 $678,525 5%

On-Demand Ground Transportation $57,179 $57,179
2%

Mana ement
Shuttle Bus Services Management $536,575 $536,575 2%

*Vending Machines $72,000 $0 0%

7 The dollar amount of management contracts or subcontracts with non-ACDBEs and the gross receipts of
business activities to which the management contract or subcontract with a non-ACDBE pertains are not
included in the chart, in accordance with §23.47 of the ACDBE regulations contained in 49 CFR Part 23.
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Step 2: 23.51(d)

After calculating a base figure of the relative availability of ACDBEs, we examined
evidence to determine what adjustment was needed to the base figure in order to amve at
the overall goal.

In order to reflect as accurately as possible the ACDBE participation we would expect in
the absence of discrimination we have adjusted our base figure by 6.76%. Our overall
target for non-car rental concessions is 9.61%

The data used to determine the adjustment to the base figure was:

Past participation - In order to determine whether a further adjustment to the Step One
Base Figure was needed, SJC's Annual DBE Achievements Reports to the FAA for FYs
2005 through 2007, and projected ACDBE achievements for FY 2008 were reviewed to
determine median past participation in non-rental car concessions. This figure was
derived by averaging the middle two ACDBE participation percentages, excluding rental
car concessions, as shown in the chart below:

FEDERAL
ACDBEGROSS

TOTAL GROSS RECEIPTS RECEIPTS ACDBEFISCAL
(excludes rental cars} (excludes rental PARTICIPATIONYEAR cars)

04-05 $28,219,480 $5,522,663 19.57%

05-06 $32,440,167 $858,918 2.65%

06-07 $30,943,397 $942,317 3.05%

07-08 $28,062,057* $134,371 * .48%*

MEDIAN ACDBE PAST PARTICIPATION = 2.85%

*ProJected

.48%,2.65%,3.05%, 19.57%

Median past participation:

2.65% + 3.05% + 2 =2.85%

Next, the Step One Base Figure was adjusted for past participation by adding together the
Step One Base Figure (16.37%) and the median past participation percentage (2.85%)
and divided by 2 as follows:

16.37% + 2.85% + 2 = 9.61% Adjusted Base Figure
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Because there have not been any valid, applicable disparity studies in the State of
California or elsewhere that examine ACDBE participation in airport concessions, we did
not use a disparity study to determine ACDBE availability.

Consultation with Stakeholders (23.43)

Prior to submitting this target to the FAA, the City consulted with the minority and
women's business groups, community organizations, trade associations representing
concessionaires currently located at the airport, as well as existing concessionaires
themselves, and other officials or organizations which could be expected to have
information concerning the availability of disadvantaged businesses, the effects of
discrimination on opportunities for ACDBEs, and the City's efforts to increase
participation of ACDBEs. The lists of stakeholders with whom we consulted are
included on pages 3 and 4 of this document and in Attachment 8.
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Breakout of Estimated Race-Neutral & Race Conscious Participation - Section 23.51

The City will meet the maximum feasible portion of its overall target by using race
neutral means of facilitating ACDBE participation. The City uses the following race
neutral measures to increase ACDBE participation:

• Locating and identifying ACDBEs and other small businesses who may be
interested in participating as concessionaires;

• Notifying ACDBEs of concession opportunities and encouraging them to
compete, when appropriate;

• When practical, structuring concession activities so as to encourage and
facilitate the participation of ACDBEs;

• Providing advice to ACDBEs in overcoming limitations such as the
inability to obtain bonding, financing, or technical assistance;

• Ensuring that competitors for concession opportunities are informed
during pre-solicitation meetings about how the City's ACDBE program
will affect the procurement process;

• Providing information concerning the availability of ACDBE firms to
competitors to assist them in obtaining ACDBE participation;

• Providing information to ACDBE firms about the City, its function and
full range ofcontractual needs;

• Offering instructions and clarifications on solicitation requirements, the
City's procurement policies, procedures, and general proposal
requirements;

• Conducting debriefing seSSIOns to explain why certain proposals were
unsuccessful;

• Providing information
opportunities, contracting
bonding requirements;

to ACDBE firms on future concession
schedules, subcontracting opportunities and

• Providing instructions about job performance requirements;

• Placing solicitation notices in periodicals of interest to the disadvantaged
business community; and

• Taking other race-neutral steps to foster ACDBE participation III the
City's concession opportunities.
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We estimate that in meeting our overall target of 9.61 %, we will obtain 100 % from race
neutral participation and 0% through race-conscious measures. If we project that race
neutral measures, standing alone, are not sufficient to meet our ACDBE participation
targets, the following race-conscious measures will be implemented in the City's
program, but only to the extent the City is able to demonstrate the need for race
conscious action to meet the overall target:

1. Establishing concession-specific goals for particular concession opportunities.

a. If the objective of the contract-specific goal is to obtain ACDBE
participation through a direct ownership arrangement with an ACDBE, the
goal will be calculated as a percentage of the total estimated annual gross
receipts from the concession.

b. If the goal applies to purchases and/or leases of goods and services, the
goal will be calculated by dividing the estimated dollar value of such
purchases and/or leases from ACDBEs by the total estimated dollar value
of all purchases to be made by the concessionaire.

c. To be eligible to be awarded the concession, competitors must make
good faith efforts to meet the goal. A competitor may do so either by
obtaining enough ACDBE participation to meet the goal or by
documenting that it made sufficient good faith efforts to do so.

d. The administrative procedures applicable to contract goals in Part 26,
§26.51-53, apply with respect to the City's concession-specific goals.

2. Negotiating with a potential concessionaire to include ACDBE
participation, through direct ownership arrangements or measures, in the
operation of the concession.

. 3. With FAA's prior approval, other methods that take a competitor's
ability to provide ACDBE participation into account in awarding a
conceSSIOn.

In order to ensure that our ACDBE program will be narrowly tailored to overcome the
effects of discrimination, if we use concession specific goals we will adjust the estimated
breakout of race-neutral and race-conscious participation as needed to reflect actual
ACDBE participation (see 49 CFR Part 26 §26.51(f)) and we will track and report race
neutral and race conscious participation separately. For reporting purposes, race-neutral
ACDBE participation includes, but is not necessarily limited to, the following: ACDBE
participation through a prime contract that an ACDBE obtains through customary
competitive procurement procedures; ACDBE participation through a subcontract on a
prime contract that does not carry ACDBE goal; ACDBE participation on a prime
contract exceeding a concession specific goal; and ACDBE participation through a
subcontract from a prime contractor that did not consider a firm's ACDBE status in
making the award. We will maintain data separately on ACDBE achievements in those
contracts with and without concession specific goals, respectively.
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Norman Y. Mineta San Jose International Airport

Attachment 4

Section 23.45: Overall Goal Calculation for Rental Car Concessions

Fiscal Years 2009 - 2011

Amount of Goal

The City's overall ACDBE participation target for on-airport rental car concessions at
Norman Y. Mineta San Jose International Airport during the period beginning July 1,
2008 and ending June 30, 2011, collectively the City's Fiscal Years 2009-2011, cannot be
determined accurately. Thus, there is presently no participation target for rental car
conceSSIOns.

Concession Description

Nine rental car companies operate on-airport rental car concessions at SJC. The current
agreements with these companies that were due to expire January 31, 2007, were
extended to June 30, 2010, or until there is beneficial occupancy of the new consolidated
rental car facility, whichever occurs first.

Methodology used to Calculate Overall Goal
1

As noted above and in our previous ACDBE plan submission, SJC's current rental car
contracts were due to expire January 31, 2007, and we conducted extensive outreach over
a period of seven months to determine a Market Area and the availability of firms for the
new rental car solicitations that were planned to be issued. We made direct contact with
the prime rental car concessionaires currently located at the Airport, with potential
concessionaires, and with organizations and other airports that could be expected to have
information concerning the availability of disadvantaged businesses. However, we were
unable to accurately assess and identifY a pool of such businesses.

Because ACDBE participation in our rental car concessions would be met through the
purchases of goods or services from ACDBEs, we reviewed other California airports'!
ACDBE plans during this current goal-setting period to determine whether SJC could use·
one of these airports' Market Areas and goals.. However, we concluded that the
ACDBE plans from other airports were not applicable here because different Market
Areas are used, the types of goods and services considered for ACDBE participation
vary, and different methodologies are used to determine goals. (See 49 CFR Part 23 §
23.51(c)(4).)

Moreover, the rental car companies operating at SJC are national companies that
purchase many of their goods and services through corporate networks, thus making it

1 SFO; OAK; SMF; SAN; PSP
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difficult for these purchases to be made from ACDBE firms. Anecdotal evidence further
suggests that the areas that lend themselves to ACDBE participation are rental car
companies' smallest purchases, and that business owners that may qualify for ACDBE
certification do not seek it because the process is often too invasive and rental car
contract opportunities are not guaranteed. Historical data from our ACDBE achievement
reportsforFFYs 2005-2007 and our projected ACDBE achievements for FFY 2008 also
confirm that none of SJC's rental car concessionaires have achieved ACDBE
participation during any of the four fiscal years reviewed. Thus, we do not have past
participation figures that can be applied.

We have therefore determined that it is not feasible to establish a Market Area or
ACDBE participation target at this time.

We did not use a disparity study to determine availability of firms for our upcoming
rental car concessions opportunities, because there are not any valid, applicable disparity
studies in the State of California or elsewhere that examine ACDBE participation in
airport rental car concessions.

As noted above, the current agreements may extend beyond this goal-setting period.
Even if these agreements do expire during this period and a new solicitation is issued,
there will only be one year remaining before our next three-year ACDBE planning
process is underway. Since we still do not have adequate or reliable data to determine a
Market Area and the availability of ACDBE firms, we will continue to conduct outreach
and collect information during this goal-setting period to determine a Market Area and an
ACDBE participation target for the new rental car concessions solicitation we expect to
issue in two years.

The City is also anticipating that the USDOT will issue the notice of proposed
rulemaking in early 2009 to seek comment on whether and how national goals will be .
determined for rental car concessions, and that USDOT's decision will be in place by the
time our new solicitation is being prepared.

We will also continue to review our data annually to examine whether a target can be
created and will report to the FAA any targets established for car rental concessions
before our next scheduled ACDBE plan submission.
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