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COOPERATION AGREEMENT BETWEEN
THE REDEVELOPMENT AGENCY OF THE CITY OF SAN JOSE

AND
THE CITY OF SAN JOSE

RELATED TO THE WATSON PARK RESTORATION PROJECT
AND FIRST AMENDMENT TO THE FY 2008-09 COOPERATION AGREEMENT

BETWEEN THE CITY OF SAN JOSE AND THE REDEVELOPMENT AGENCY OF
THE CITY OF SAN JOSE -- MERGED AREA REDEVELOPMENT PROJECT

This Agreement is made and entered into this __ day.of            ,2009
by and between the Redevelopment Agency of the City of San Jose, a public agency
("Agency") and the City of San Jose, a municipal corporation of the State of California
("City").

RECITALS

WHEREAS, on August 31, 2006, City entered into a Parkland Agreement for
Tentative Map No. T05-068 with Almaden Towers Venture, LLC, a California limited
liability company ("Subdivider") regarding the payment of parkland in-lieu fees to City in
the amount of Three Million Two Hundred and Ninety-Seven Thousand Dollars
($3,297,000) relating to Final Tract Map No. 9802 ("Parkland Agreement"); and

WHEREAS, on February 12, 2007, City and Subdivider entered into a First
Amendment to the Parkland Agreement to allow Subdivider to defer payment of its
parkland in-lieu fees to City in the amount of Three Million Two Hundred and Ninety-
Seven Thousand Dollars ($3,297,000) until the scheduling of the final inspection of the
first certificate of occupancy for the residential units in Final Tract Map No. 9802
pursuant to Resolution No. 73587 ("First Amended Parkland Agreement"); and

WHEREAS, on August 1, 2008, City and Subdivider entered into a Second
Amendment to the Parkland Agreement to allow Subdivider to defer payment of its
parkland in-lieu fees to City in the amount of Three Million Two Hundred and Ninety-
Seven Dollars ($3,297,000), plus interest and other conditions as outlined in Resolution
No. 74382, for an additional six (6) months (to be paid to City on or before February 1,
2009) pursuant to Resolution No. 74382 ("Second Amended Parkland Agreement"); and

WHEREAS, Subdivider has requested an additional extension of .the Parkland
Agreement to defer payment of its parkland in-lieu fees to City for an additional twelve
(12) months, for up to the maximum eighteen (18) months authorized under Council
Resolution No. 74382, to be paid to City on or before February 1, 2010; and

WHEREAS, in order for City to enter into a Third Amended Parkland Agreement
with Subdivider to defer payment of its parkland in-lieu fees for an additional twelve (12)
months, City Manager is required to make a finding pursuant to Resolution No. 74382
that the deferred payment of the in-lieu fees for the additional twelve (12) months will
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not substantially interfere with the construction schedule of any park facilities or
recreational facilities eligible to be funded by the in-lieu fees proposed to be deferred;
and

WHEREAS, on September 23, 2008, City Council approved the updated master
plan for the restoration of Watson Park that includes two (2) soccer fields, community
garden plots, group picnic areas, skate park, basketball courts, volleyball courts, play
lots, restrooms, trails, parking, and other open space and recreational amenities (the
"Watson Park Restoration Project"); and

WHEREAS, the Watson Park Restoration Project will be implemented in phases
and it was anticipated that the payment of parkland in-lieu fees in the amount of Three
.Million Two Hundred and Ninety-Seventy Dollars ($3,297,000).from Subdivider to City
on or before February 1, 2009 pursuant to the Second Amended Parkland Agreement
would be use to fund part of Phase 1 of the Watson Park Restoration Project; and

WHEREAS, City. has solicited bids for Phase 1 of the Watson Park Restoration
Project and anticipates awarding the construction contract in late February 2009; and

WHEREAS, deferred payment of Subdivider’s parkland in-lieu fees to City for an
additional twelve (12) months will substantially interfere with the construction schedule
of Phase 1 of the Watson Park Restoration Project; and

WHEREAS, Agency has agreed to provide funding to City in the amount of Three
Million Two.Hundred and Ninety-Seven Thousand Dollars ($3,297,000) for Phase 1 of
the Watson Park Restoration Project that will allow City to move forward with the
construction of Phase 1 of the Watson Park Restoration Project and also enter into a
Third Amended Parkland Agreement to defer payment of Subdivider’s parkland in-lieu
fees to City for an additional twelve (12) months; and

WHEREAS, City and Agency desire to enter into this Cooperation Agreement to
set forth the terms and conditions of the funding by Agency to City in the amount of
Three Million Two Hundred and Ninety-Seven Thousand Dollars ($3,297,000) to be
used for the Watson Park Restoration Project, the repayment provisions by City to
Agency, and the assignment of City rights under the Third Amended Parkland

Agreement and any collateral received by City for the deferred parkland in-lieu fees and
accrued interests to Agency;

NOW, THEREFORE, Agency and City agree as follows:

Agency shall provide City Three Million Two Hundred Ninety-Seven Thousand
¯ Dollars ($3,297,000) on or before February 13, 2009 to be used for the Watson
Park Restoration Project.

Subdivider owes City approximately Seventy-Five Thousand One Hundred and
Eighty-Five Dollars ($75,185) in estimated interest on the deferred parkland in-
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lieu fees from August 1, 2008 to February 1, 2009 ("First Interest Period"). The
Subdivider will pay City approximately Seventy-Five Thousand One Hundred and
Eighty-Five Dollars ($75,185) on or before February 1, 2009. In the event
Subdivider fails to pay City Seventy-Five Thousand One Hundred and Eighty-
Five Dollars ($75,185) on or before February 1, 2009, City, at its sole option, may
elect not to enter into a Third Amended Parkland Agreement with Developer as
outlined in Section 3 below.

As a condition, to Agency’s contributions under Section 1 above, City and
Subdivider will enter into a Third Amended Parkland Agreement in form and
content, and secured with collateral, reasonably acceptable to Agency’s
Executive Director on or before February 1, 2009 to defer Subdivider’s parkland
in-lieu fee in the amount of Three Million Two Hundred Ninety-Seven Thousand
Dollars ($3,297,000) for up to twelve (12) additional months pursuant to
Resolution No. 74382. City anticipates full payment from Subdivider for the
deferred parkland in-lieu fees and any interest to be paid to City on or before
February 1, 2010. Any payment(s) received by City from Subdivider pursuant to
the Third Amended Parkland Agreement for the deferred parkland in-lieu fees
and interest, less interest payments attributable to the First Interest Period if not
previously paid as provided in Section 2 above (which.amounts shall be retained
by City) will be transferred to the Agency within seven (7) business days.

In the event that Subdivider fails to fully pay City the deferred parkland in-lieu
fees and interest on or before February 1, 2010, City will immediately assign its
rights under the Third Amended Parkland Agreement and any collateral received
by City for the deferred parkland in-lieu fees and interests to Agency in an
agreement in form and content reasonably acceptable to Agency’s Executive
Director. Agency shall have the right to pursue any available legal remedies
under the Third Amended Parkland Agreement and collateral directly against
Subdivider and retain all amounts thereby received, with the exception of interest
payments attributable to the First Interest Period if not previously paid as
provided in Section 2 and 3 above (which amounts shall be transferred to City on
a last money received basis). City shall not amend the Third Amended Parkland
Agreement or any collateral received by City for the deferred parkland in-lieu fees
and interest, or take any action which would prejudice the rights of City (or
Agency, as City’s prospective assignee thereunder), without the priorwritten
consent of Agency’s Executive Director.

No actions by the Subdivider contemplated under this Agreement shall affect the
Agency’s obligation to pay to the City the supplemental Parkland Fees in thetotal
amount of Eight Million One Hundred Eleven Thousand and Eight Hundred
Dollars ($8,111,800) as evidenced in a separate written agreement between the
parties entitled "FY 2008-09 Cooperation Agreement Between The City Of San
Jose And The Redevelopment Agency Of The City Of San Jose -- Merged Area
Redevelopment Project" ("2008-2009 Annual Cooperation Agreement");
provided, however, that the 2008-2009 Annual Cooperation Agreement is hereby
amended to provide that such obligation shall be satisfied in part by the payment
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of $2,300,000 by the Agency to the City on or before October 1, 2009, with the
timing of payment of the remaining amount to be paid by the Agency to the City
to be agreed between the City and the Agency at a later date.

Agency and City shall cooperate with all reasonable requests of the other party in
order to facilitate performance of this Agreement or enforcement of the Third
Amended Parkland Agreement.

IN WITNESS HEREOF, this Cooperation Agreement is entered into as of the
date first entered.

APPROVED AS TO FORM:
REDEVELOPMENT AGENCY
OF THE CITY OF SAN JOSE

Kenneth D. Johnson
Senior Associate Counsel

By:
Harry Mavrogenes
Executive Director

APPROVED AS TO FORM" CITY OF SAN JOSE

Johnny V. Phan
Deputy City Attorney

By:
Name:
Title:
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