RECORDING REQUESTED
BY-CITY OF SAN JOSE:

When Recorded, Return To:

City of San José

200 East Santa Clara Street

San José, CA 95113

Attn: City Clerk, 2™ Floor West Wing

PARKLAND AGREEMENT

- FOR ‘
TENTATIVE MAP NO. PT07-004

BETWEEN
CITY OF SAN JOSE
AND
THE IRVINE COMPANY, LLC
AND COVENANTS AND RESTRICTIONS RELATING TO PRIVATE

RECREATIONAL AMENITIES®

This Agreement (“Agreement”) is made and entered into by and between the CITY OF
SAN JOSE, a municipal corporation of the State of California (“City”), and The Irvine
Company, LLC, a Delaware limited liability company authorized to transact business in
the State of California (“Developer”) as of the date of City's execution (“Effective Date”).
Each of City and Developer are sometimes hereinafter referred to as a “Party” and

collectively as the “Parties.”
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RECITALS

Developer desires to develop a residential subdivision (“Development’) on certain
real property located on the southeast corner of Zanker Road and River Oaks
Parkway, in the City of San José, County of Santa Clara, State of California.
Developer has filed Tentative Map Number PT07-004 (the “Tentative Map”) with
the City's Planning Department for the subdivision of the real property and has
obtained Planned Development Permit No. PD07-006 (‘PD Permit") for the
Development. Developer is in the process of amending its Tentative Map and
PD Permit to change the total number of residential units authorized to be

constructed in this Development.

Under the provisions of Chapter 19.38 of the San José Municipal Code
(“Parkland Dedication Ordinance”), developers of residential subdivisions are
required to dedicate property for neighborhood and community parks, construct
park or recreational improvements and/or pay in-lieu fees (“Parkland Dedication
Obligation”).

In order for Developer to satisfy Developer's Parkland Dedication Obligation for
the residential units identified on the Tentative Map, Developer and City desire to
enter into this Agreement pursuant to which Developer. shall satisfy Developer's
Parkland Dedication Obligation as follows: (i) dedicate approximately 5.04-acres
of real property to City for parkland purposes; (ii) construct park improvements on
the approximately 5.04-acres of real property as specified in Exhibit A to this
Agreement (“Park Improvements"); and (i) pay Parkland Fees to City inA‘fhe
amount of Three Million Seven Hundred Eighty-eight Thousand Four Hundred
Dollars ($3,788,400).

Developer will also install certain private recreation improvements as described in
Exhibit A (“Private Recreational Improvements”) within the Development in
conjunction with the construction of the Development in accordance with the
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requirements of the PD Permit and for which Developer is also eligible to receive
credit against its Parkland Dedication Obligation as set forth in the Parkland

Dedication Ordinance and this Agreement.

E. City's Director of Parks, Recreation and Neighborhood Services (‘City's
Director”) is charged with the administration of this Agreement in conjunction with
the Director of Public Works (‘Director of PW'). The Director of PW is
responsible for the review, inspection, approval, and acceptance of the Park

Improvements.

NOW, THEREFORE, in consideration of the mutual covenants set forth in this
Agreement and for valuable consideration, receipt and sufficiency of which is hereby
acknowledged, the Parties hereby agree as follows:

SECTION 1. REPRESENTATIONS AND WARRANTIES OF DEVELOPER.
Developer represents and warrants to City that the following facts are true and correct:

A. The statements and certificates made on the Tentative Map and documents
filed in conjunction with the Tentative Map remain true and correct.

B. Any and all documents provided to City pursuant to the terms of this
Agreement, or in connection with the execution of this Agreement, are now in
full force and effect and contain no inaccuracies or misstatements of fact.
Developer covenants that at such time City notifies Developer of City's
intention to accept the Park Improvements, if any of these documents
contain inaccuracies, misstatements or have become obsolete, Developer
shall notify City and provide City with the information required to render the
documents accurate, complete and current.

C. Developer has the legal ability to enter into this Agreement and Developer's
signatory(ies) to this Agreement is (are) duly authorized to sign this
Agreement on its behalf. In the event the Developer is not the legal owner(s)
of the real property(ies) identified on the Tentative Map, the legal owner(s)
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shall also be required to execute this Agreement and shall be subject to all

terms, conditions, and obligations of this Agreement.

SECTION 2. OFFER OF DEDICATION; DESIGN AND DEVELOPMENT OF
PARK IMPROVEMENTS.

A. Developer affirms its irrevocable offer to dedicate to City approximately 5.04-
acres of real property located on Lot A (*Park Site”) as identified on the
Tentative Map for the Development and as shown in the conceptual plan for
the Park Improvements depicted on the attached Exhibit A (“Park Site
Plan”). Prior to the approval of the final subdivision map or final parcel map
by the City for this Development, Developer shall record an Irrevocable Offer
of Dedication of Land for the Park Site in a form approved by the Director.
Developer shall be responsible for all costs incurred in the conveyance of the
Park Site to City in accordance with the requirements and specifications set
forth in this Agreement.

B. Developer shall be responsible for the development of plans and
specifications for, and the construction of the Park Improvements on the
Park Site consistent with the Park Site Plan and as more particularly
described in this Agreement. Deve‘loper shall develop plans and
specifications for the Park Improvements (“Project Specifications”) for the
review and approval of the Director of PW, as more particularly described in
the attached Exhibit B. Subject to Exhibit B of this Agreement, Developer
shall construct the Park Improvements in conformance with the Project
Specifications and all applicable standards and specifications in effect on the
Effective Date of this Agreement.

C. The Parties acknowledge that the exact size, dimensions, and other
particular characteristics of the Park Improvements have not been
determined as of the Effective Date of this Agreement. The Parties,
however, agree that the Park Improvements shall consist of the following
specific Park Improvements: two (2) tennis courts, one (1) half basketball
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court, children's play lots, one (1) restroom building, drinking fountains, trash
receptacles, bioswale and bridges, activity/art feature, benches, open turf
areas, lighting, walkways, signhage, and other landscaping and amenities, all
as depicted in Exhibit A.

D. Developer shall be responsible for all costs incurred for planning, design,
construction, and supervision of the construction of all Park Improvements,
including without limitation, City's plan review and inspection. Developer
shall cause all labor and material incorporated in the Park Improvements to
be furnished in accordance with the requirements and specifications set forth

in this Agreement.

E. The Park Improvements to be installed on the Park Site shall be completed
on or before the earlier of any of the following events: (i) the date of the
issuance of a certificate of residential occupancy for the 1,001 residential
unit in the Development (including any temporary certificate of residential
occupancy); or (i) the date of the seventh year anniversary of the Effective
Date of this Agreement. The Park Improvements shall be deemed
completed and accepted by City upon recordation of the Notice of
Acceptance by Director of PW as outlined in Exhibit B of this Agreement.
The City's Director may, at the City Director’s discretion, grant extensions of
the completion requirement specified in this subsection.

SECTION 3. CREDIT FOR PRIVATE RECREATIONAL IMPROVEMENTS.

A. The Development is eligible to receive credit for private recreation
improvements pursuant to the Parkland Dedication Ordinance. ATrhe
description of the private recreation improvements to be included in the
Development by Developer that will receive credit pursuant to Chapter
19.38 is set forth in Exhibit A and Exhibit C. Developer shall complete
the installation of the private recreation improvement described in Exhibit

A and Exhibit C on o'r before the issuance of certificate of occupancy for
the last three percent (3%) of the residential units located in Phase 3,
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Building No. 5, of the Development (including any temporary certificate of
residential occupancy). In no event shall certificate of occupancy for the
last three percent (3%) of the residential units located in Phase 3, Building
No. 5 be issued, unless and until, all private recreational improvements
have been constructed in full compliance of this Agreement.

B. With respect to any credited private recreation improvements which have
not been completed pursuant to Section 3A of this Agreement, the credits
for the incomplete improvements shall be disallowed and Developer shall
be required to pay any increase in Parkland Fees, together with additional
charges as set forth in the Parkland Dedication Ordinance.

C. Developer acknowledges and agrees that use of the private recreation
improvements shall be restricted for recreation purposes by this recorded
covenant which runs with the land in favor of the future owners of the
residential units located within the Development and which expressly
cannot be defeated or eliminated without the consent of the City as
described in the Parkland Dedication Ordinance.

D. Developer acknowledges and agrees that Developer shall not receive any
credit for eligible private recreation improvements pursuant to Parkland
Dedication Ordinance except those private recreation improvements that
are set forth in Exhibit A and Exhibit C and constructed in full compliance

with this Agreement.

SECTION 4. COMPLIANCE WITH THE PARKLAND DEDICATION
ORDINANCE.

A. City acknowledges and agrees that Developer's performance of this
Agreement shall satisfy Developer's obligations under the City's Parkiand
Dedication Ordinance for the residential units identified on the Tentative
Map for the Development. Provided that Developer is not in material

T-7825.009/625487 6

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




RD:JVP
12/22/08

default hereunder, and provided further that Developer satisfies all other
terms, conditions, and requirements associated with the Development,
City shall issue all building permits necessary for the residential units
identified on the Tentative Map.

B. The Parties acknowledge and agree that the calculation of the Developer’s
Parkland Dedication Obligation is set forth in Exhibit C, including the
calculation of the parkland in-lieu fees (“Parkland Fees”) and the credits
for the Private Recreational Improvements (“Credits). Developer shall pay
to City the Parkland Fees specified in accordance with the payment
instructions set forth in Exhibit C. City will owe no refund to Developer in
the event Developer does not build the number or type of residential units
identified on the Tentative Map.

C. In the event there is an increase in the number of residential units to be
built, or change in the dwelling unit type, Developer agrees to immediately
notify the City's Director and to pay such additional Parkland Fees as are
required by the Parkland Dedication Ordinance.

1. Developer has submitted an application to City to amend its
Tentative Map and PD Permit. In the event there is a change in

the number of residential units to be built, or change in the
dwelling unit type, City will prepare an amendment to this
Agreement to change the amount of Parkland Fees to be paid to
City in accordance with the number and type of residential units
identified on the new or amended Tentative Map for this
Development.

D. Developer acknowledges that the costs and expenses for the design,
development, construction, and supervision related to the Park

Improvements may exceed the Parkland Fees that the Developer would
be obligated to pay under the Parkland Dedication Ordinance. Because of
the benefit to Development that will result from the Park Improvements,
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Developer agrees to design, develop, and construct the Park
Improvements on the Park Site and dedicate the Park Site as specified in

this Agreement, without any obligation on the part of City.

SECTION 5. REVIEW FEES AND CHARGES RELATED TO PARK

SECTION 6.

IMPROVEMENTS.

Developer shall pay to City a fee for review and approval of the Project
Specifications for the Park Improvements and the inspection of the Park
Improvements (collectively, “Review Fee”). City's Review Fee shall be
based on the Developer's cost estimate for the Park Improvements, as
approved by the Director, and shall be calculated based on the fees and
charges established for City's review and inspection of like improvements
then in effect at the time Developer first submits any Project Specifications

to City for review.

The total Review Fee shall be paid to City concurrently with Developer's
submittal of the first set of Project Specifications for the Park

Improvements.

In the event that the City’s Director grants an extension of the term of this
Agreement pursuant to the provisions of Section 2(E) above, then the
Director of PW, at the Director of PW's sole discretion, shall have the right
to escalate the total estimated cost of the Park Improvements, and the
corresponding Review Fee. The escalation of the total estimated cost of
the Park Improvements shall be based on the Engineering News Record
Construction Cost Index, or ih the event that the Engineering News
Record discontinues publication during the term of this Agreement, an
index of similar repute and reliability as determined and selected by
Director of PW.

BONDS AND SECURITY.

T-7825.009/525487 8
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Developer shall furnish to City the following security prior to the issuance of a Notice to
Proceed and commencement of any work under this Agreement and for the purposes,
in the amounts, and under the conditions that follow:

A. Type and Amounts.

1. Performance _Security. To assure the Developer's faithful

performance of this Agreement to complete the Park Improvements
in an amount of One Hundred Percent (100%) of the estimated cost
of the Park Improvements (hereinafter “Performance Security”); and
2. Payment Security. To secure Developer's payment to any

Contractor, subcontractor, person renting or supplying equipment,
or furnishing labor and materials for completion of the Park
Improvements in the additional amount of One Hundred Percent
(100%) of the estimated cost of the improvements (hereinafter
“Payment Security”); and

3. Warranty Security. To warranty the Developer’s work for a period

of one (1) year following recordation of the Notice of Acceptance
against any defective work or labor done or defective materials
furnished in the additional amount of Twenty-Five Percent (25%) of
the estimated cost of the improvements (hereinafter “Warranty
Security”); and

4. Landscaping Security. To secure Devéloper’s installation and
maintenance of landscaping as may be required by the Project
Specifications, at such time when the drought restrictions have
been rescinded as further described in Section F(3) of Exhibit B

(hereinafter “Landscaping Security").

B. Conditions.
1. Developer shall provide the required security on forms approved by
City and from sureties authorized by the California Insurance
Commissioner to transact the business of insurance. Any bonds
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furnished by Developer to satisfy the security requirements in this
Section 6 shall be in the forms attached hereto as Exhibit D, as
may be amended by City from time to time.

A condition of the Developer's security is that any changes not
exceeding ten percent (10%) of the original estimated cost of the
Park Improvements shall not relieve the security. In the event that
changes to the Improvement Plans cause an increase of more than
ten percent (10%) over the original estimated cost of the Park
Improvements, Developer shall provide security as required by
Section 6(A) of the Agreement for one hundred percent (100%) of
the total estimated cost of the Park Improvements as changed.
Notwithstanding Section 6(B)(2) above, Developer's security shall
compensate City for the actual cost of completing the required Park
Improvements in the Event of Default, as defined in Section 7
below, by Developer in the performance of this Agreement,
regardless of whether City's cost of completion exceeds the
estimated total cost of the Park Improvements.

A condition of Developer's security is that any request by Developer
for an extension of time for the commencement or completion of the
work under this Agreement may be granted by City without notice
to Developer's surety and such extensions shall not affect the
validity of this Agreement or release the surety or sureties on any
security given for this Agreement. -

As a condition of granting any extension for the commencement or
completion of the work under this Agreement, Director of PW rﬁéy
require Developer to furnish new security guaranteeing
performance of this Agreement, as extended, in an increased
amount to compensate for any increase in construction costs as
determined by Director of PW.

If Developer seeks to replace any security with another security, the
replacement shall: (1) comply with all the requirements for security

10
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in this Agreement; (2) be provided by Developer to Director of PW;
and (3) upon its written acceptance by Director of PW, be deemed
to be a ;Sart of this Agreement. Upon Director of PW's acceptance
of a replacement security, the former security may be released by
City.

C. Release of Securities. City shall release the securities required by this
Agreement as follows:

1. Performance Security. City shall release the Performance Security
upon recordation of the Notice of Acceptance or as may otherwise
be authorized in accordance with California Government Code
sections 66499.7(a)-(g).

2. Payment Security. City shall release the Payment Security in
accordance with California Government Code section 66499.7(h).

3. Warranty Security. City shall release the Warranty Security upon
expiration of the warranty period and settlement of any claims filed
during the warranty period.

4. City may retain from any security released, an amount sufficient to
cover costs and reasonable expenses and fees, including
reasonable attorney's fees.

D. Injury to Park Improvements, Public Property or Public Utility Facilities.
Until recordation of the Notice of Acceptance of the Park Improvements,
Developer assumes responsibility for the care and maintenance of, and
any damage to, the Park Improvements. Developer shall replace or repair
all Park Improvements, public utility facilities, and surveying or subdivision
monuments and benchmarks which are destroyed or damaged for any
reason, regardless of whether resulting from the acts of the Developer,
prior to the recordation of the Notice of Acceptance. Developer shall bear
the entire cost of such replacement or repairs regardiess of what entity
owns the underlying property. Any repair or replacement shall be to the
satisfaction, and subject to the approval, of the Director of PW.
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Neither the City, nor any officer or employee thereof, shall be liable or

responsible for any accident, loss, or damage, regardless of cause,

occurring to the work or Park Improvements prior to recordation of the

Notice of Acceptance of the work or improvements.

SECTION 7. DEFAULT.
A. Developer shall be in default hereunder upon the occurrence of any one or
more of the following events (“Event of Default"):

1. Developer's failure to timely commence construction of Park
Improvements under this Agreement;

2. Developer's failure to timely complete construction of the Park
Improvements under this Agreement;

3. Developer's failure to timely cure any defect in the Park
Improvements;

4. Developer's failure to perform substantial construction work for a
period of twenty (20) calendar days after commencement of the
work;

5. Developer's insolvency, appointment of receiver, or the filing of any
petition in bankruptcy, either voluntary or involuntary, which
Developer fails to discharge within thirty (30) days;

6. Developer assigns this Agreement in violation of Section 10;

7. Developer fails to perform or satisfy any other term, condition, or
obligation under this Agreement.

B. If an Event of Default occurs and the Event of Default is not cured by

Developer in accordance with Section 7(C) below, City in its sole

T-7825.009/525487
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discretion shall be entitled to terminate Developer’s control over the work
described herein and hold Developer and its surety liable for all damages
suffered by City as a result of the Event of Default. City shall have the
right, at its sole discretion, to draw upon or use the appropriate security to
mitigate City's damages in the Event of Default by Developer. Developer
acknowledges and agrees that City's right to draw upon or use the
security is in addition to any other remedies available at law or in equity to
City. The Parties acknowledge and agree that the estimated costs and
security amounts may not reflect the actual cost of construction of the
Park Improvements, and therefore, City’'s damages in the Event of Default
by Developer shall be measured by the actual cost of completing the
required Park Improvements to the satisfaction of City. City may use the
sums provided by the securities for the completion of the Park
Improvements in accordance with the Project Specifications.

City may take over the work and complete the Park Improvements, by
contract or by any other method City deems appropriate, at the sole cost
and expense of Developer. In such event, City, without any liability
whatsoever, may complete the Park Improvements using any of
Developet's materials, appliances, plans, or other property located at the
Park Site and that are necessary to complete the Park Improvements.

Unless the City's Director determines that the circumstances warrant
immediate enforcement of the provisions of this Section 7 in order to
preserve the public health, safety, and welfare, the City's Director shall
give twenty (20) working days' prior written notice of termination to
Developer (“Notice Period”), which notice shall state in reasonable detail
the nature of Developer's default and the manner in which Developer can
cure the default. During the Notice Period, Developer shall have the right
to cure any such default, provided, however, if a default is of a nature
which cannot reasonably be cured within the Notice Period, Developer
shall be deemed to have timely cured such default for purposes of this
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section if Developer commences to cure the default within the Notice
Period, and prosecutes the same to completion within a reasonable time

thereafter.

D. Developer's failure to comply with any terms, conditions, or obligations
under this Agreement shall constitute Developer's consent for City, at its
sole discretion, to file a notice of violation against all the lots in the
subdivision, or to rescind or otherwise revert the subdivision to acreage.
Developer specifically recognizes that the determination of whether a
reversion to acreage or rescission of the subdivision constitutes an
adequate remedy for default by Developer shall be within the sole

discretion of City.

E. City's rights and remedies specified in this Section 7 shall be deemed
cumulative and in addition to any rights or remedies City may have at law

or in equity.
SECTION 8. INDEMNITY/HOLD HARMLESS.

City, or any officer, employee, or agent thereof shall not be liable for any loss or injury to
persons or property occasioned by reason of the acts or omissions of Developer, its
agents, employees, contractors, or subcontractors in the performance of this
Agreement. Developer further acknowledges and agrees to protect, indemnify, defend
and hold City, its officers, agents and employees harmless from and against any and all
liability, loss, cost and obligations on account of or arising out of or resulting from any
injury or loss caused directly or indirectly by any cause whatsoever in connection with or
incidental to the activities performed by Developer under this Agreement, except to the
extent such injury or harm is caused by the sole active negligence or willful misconduct
of City, its officers, agents, or employees. This Section 8 shall survive the recordation
of the Notice of Acceptance, acceptance of the Park Site, or sooner termination of this
Agreement for a period of one (1) year from the date of such acceptance or termination.
Recordation of the Notice of Acceptance by City of the Park Improvements shall not

T-7825,009/525487 14

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




RD:JVP
12/22/08

constitute an assumption by City of any responsibility or liability for any loss or damages

covered by this Section 8.

SECTION 9. NOTICES.

Any notice required or permitted to be given under this Agreement shall be in writing
and personally served or sent by U.S. mail, postage prepaid, addressed as follows:

To City’s Director: City of San José
Department of Parks, Recreation and Neighborhood
Services
Attn: Matt Cano, PRNS Division Manager
200 East Santa Clara Street, Tower-9" Floor
San José, CA 95113

To Director of PW: City of San José
Department of Public Works
Attn: Division Manager - CFAS
200 East Santa Clara Street, Tower-3" Floor
San José, CA 95113

To Developer: The Irvine Company LLC
690 North McCarthy Blvd, Suite 100
Milpitas, CA 95035
Attn: Don Bragg, Vice President/Development

Notice shall be deemed given upon receipt. The Parties shall notify each other of
changes in either their respective addresses or their representatives subject to

notification in accordance with the provisions of this section.
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SECTION 10. ASSIGNMENT.

This Agreement may not be assigned or transferred in part or in whole by Developer
without the express written consent of City. Any attempts to assign or transfer any
terms, conditions or obligation under this Agreement without the express written
consent of City shall be voidable at City’s sole discretion.

SECTION 11. BINDING UPON SUCCESSORS.

Subject to Section 10, this Agreement shall be binding upon and shall inure to the
benefit of the Parties' respective successors, assignees, transferees, and legal

representatives.
SECTION12. GOVERNING LAW.

This Agreement shall be governed by and construed in accordance with California law.
SECTION 13. ENTIRE AGREEMENT.

This Agreement, including the exhibits, attachments and appendices, contains the entire
agreement of the Parties with respect to the satisfaction of the requirements of the
Parkland Dedication Ordinance for the Tentative Map for the Development and
supersedes all prior understandings or representations of the Parties, whether written or
oral. Any subsequent modification of this Agreement must be made in writing and

signed by all Parties hereto.
SECTION 14. TIME OF ESSENCE.

Time is of the essence in the performance of this Agreement.

SECTION 15. FORCE MAJEURE.

A. “Force Majeure Event” shall be defined as any matter or condition beyond
the reasonable control of a Party, including war, public emergency or
calamity, fire, earthquake, extraordinary inclement weather, Acts of God,
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strikes, labor disturbances or actions, civil disturbances or riots, litigation
brought by third parties against either the City or Developer or both, or any
governmental order or law which causes an interruption in the construction
of the Park Improvements (the “Work” for purposes of this section) or

prevents timely delivery of materials or supplies.

Should a Force Majeure Event prevent performance of this Agreement, in
whole or in part, the Party affected by the Force Majeure Event shall be
excused or performance under this Agreement shall be suspended to the
extent commensurate with the Force Majeure Event, provided that the
Party availing itself of this Section shall notify the other Party within ten
(10) days of the affected Party's knowledge of the commencement of the
Force Majeure Event; and provided further that the time of suspension or
excuse shall not extend beyond that reasonably necessitated by the Force
Majeure Event.

Notwithstanding the foregoing, the following shall not excuse or suspend
performance under this Agreement:

1. Performance under this Agreement shall not be suspended or
excused for a Force Majeure Event pertaining to the Work if such
event is not defined as a Force Majeure Event under the applicable
contract for the Work.

2. Negligence or failure of a Developer to perform its obligations under
a contract for the Work (other than for a Force Majeure Event as
defined under the applicable contract) shall not constitute a Force
Majeure Event.

3. The inability of Developer for any reason to have access to funds
necessary to carry out its obligations under this Agreement or the
termination of any contract for the prosecution of the Work for such
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reason or for Developer's default under such contract shall not

constitute a Force Majeure Event.

SECTION 16. BOOKS AND RECORDS.

A. Developer shall be solely responsible to implement internal controls and
record keeping procedures in order to comply with this Agreement and all
applicable laws. Developer shall maintain any and all ledgers, books of
account, invoices, vouchers, cancelled checks, and other records or -
documents evidencing or relating to the activities performed by Developer
under this Agreement, including without limitation those relating to the
construction of the Park Improvements, for a minimum period of three (3)
years, or for any longer period required by law, from the date of
termination of this Agreement or the date of the City's acceptance of the
Park Improvements, whichever is longer. Notwithstanding this previous
sentence, Developer shall retain such records beyond three (3) years so
long as any litigation, audit, dispute, or claim is pending.

B. Any records or documents required to be maintained pursuant to this
Agreement shall be made available for inspection or audit at no cost to
City, at any time during regular business hours, upon written request by
the City Attorney, City Auditor, City Manager, or a designated
representative of any of these officers. Copies of such documents shall
be provided to City for inspection at City Hall when it is practical to do so.
Otherwise, unless an alternative is mutually agreed upon, the records
shall be available at Developer's address indicated for receipt of notices in

this Agreement.

C. Where City has reason to believe that such records or documents may be
lost or discarded due to dissolution, disbandment or termination of
Developer's business, City may, by written request by any of the above-
named officers, require that custody of the records be given to City and
that the records and documents be maintained in City Hall. Access to
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such records and documents shall be granted to any party authorized by
Developer, Developer's representatives, or Developer's successor-in-
interest.
D. Developer's obligations under this Section shall be in addition to

Developer’s obligations specified in Exhibit B, Section li(B).

SECTION 17. MISCELLANEOUS PROVISIONS.

A Captions. Captions and Sections of this Agreement are for
convenience only and shall not be considered in resolving any questions

of interpretation or construction.

B. Incorporation of Recitals. The Recitals contained in this Agreement are

hereby incorporated into the terms of this Agreement.

C. Jurisdiction. In the event that suit shall be brought by any of the Parties,
the Parties agree that venue shall be exclusively vested in the state courts
of the County of Santa Clara, or if federal jurisdiction is appropriate,
exclusively in the United States District Court, Northern District of
California, San José, California.

D. Waiver. Developer agrees that waiver by City of any breach or
violation or any term, condition, or obligation of this Agreement shall not
be deemed to be a waiver of any other term, condition, or obligation
contained herein or a waiver of any subsequent breach or violation of the

same term, condition, or obligation.

E. Plurality. As used in this Agreement and when required by the
context, each number (singular and plural) shall include all numbers.

F. Compliance with Laws. Developer, its employees, agents, |

representatives, contractors, and subcontractors shall comply with all

local, state and federal laws in the performance of this Agreement.

T-7825.009/525487 19
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G. Nondiscrimination. Developer, its employees, agents, representatives,
contractors, and subcontractors shall not discriminate, in any way, against

any person on the basis of age, sex, race, color, religion, sexual
orientation, actual or perceived gender identity, disability, ethnicity,
national origin, or any other recognized or protected class in connection
with or related to the performance of this Agreement. Developer shall
expressly require compliance with the provisions of this Section 17(G) in
all agreements with contractors and subcontractors for the performance of

the improvements hereunder.

H. Developer has read each and every part of this Agreement, including
without limitation, its exhibits, and Developer freely and voluntarily has
entered into this Agreement. This Agreement is a negotiated document
and shall not be interpreted for or against any party by reason of the fact
that such Party may have drafted this Agreement or any of its provisions.

I Whenever in this Agreement words of obligation or duty are used, such
words shall have the force and effect of covenants. Any obligation
imposed by either Party shall include the imposition on such Party of the
obligation to pay all costs and expenses necessary to perform such

obligation.

J. Severability. If any provisions or portions of this Agreement are held to be
invalid by a court of competent jurisdiction, the remaining provisions or
portions of this Agreement shall remain in full force and effect unless
amended or modified by mutual written consent of the Parties. '

K. This Agreement is entered into pursuant to and shall be governed by the
Parkland Dedication Ordinance. If not otherwise defined in this
Agreement, capitalized terms shall have the meanings set forth in Chapter
19.38 of the San Jose Municipal Code.

T-7825.009/525487 20
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L. Amendment. City Manager, or designee, is authorized on behalf of
City to execute any amendments pursuant to Section 4C of this

Agreement.

SECTION 18. AGREEMENT'S ATTACHMENTS.

This Agreement includes the following attachments:

Exhibit A Park Improvements Site Plan and Private
Recreational Improvements Plan
Exhibit B Design and Construction Requirements
Exhibit C Fees and Credits Summary
Exhibit D Bond Forms
T-7825.009/525487 21
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WITNESS THE EXECUTION HEREOF the day and year hereinafter written by City.

APPROVED AS TO FORM: CITY OF SAN JOSE, a municipal
’D corporation
/Y\“QVW\/V N By:
JOH \4 LEE PRICE, MMC
Depu y/ Clty Attgrney City Clerk
Date:
DEVELOPER

THE IRVINE COMPANY LLC, a Delaware
limited liability company authorized to
transact business in the State of

Californi //7 09
iz Pl (O

Richard E, Lamprecht
Senior Vice President
IAC, Inc., authorized signatory

o A

Don ~Bragg
Vig sident,
IAC, Inc., authorized signatory

* All signatures must be accompanied by an attached notary acknowledgement.
* Proof of authorization for signatures is required to be submitted concurrently with
this Agreement.
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STATE OF CALIFORNIA )

COUNTY OF ORANGE )

On Jbpudry 7 , 2007  before me, Lisa /- Chave s Notary Public,
personally appeared LKicherd £ éxzfmwreeh 4+ , who proved to me on the basis of
satisfactory evidence to be the person(&) whose name(s) is/are subscribed to the within
instrument and acknowledged to me that he/she/they executed the same in his/ker/their
authorized capacity(ies), and that by his/herttheir signature(s) on the instrument the person(s), or
the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of Cahforma that the
foregoing paragraph is true and correct. :

LISA F. CHAVES

WITNESS my hand and official seal. RN Conmisson # 180089
= X ol Notary Public - California g
. R\~ W Onnge County

S
Signature T
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STATE OF CALIFORNIA ) :
SS
COUNTY OF SANTA CLARA )

\]g{lédﬂ before me AV\V\@S /AY \A_\/\l\/‘\7 Aoi Mo—\—rw \DJG\( &

(Name/ Title of officer - e.g. Jane Doe, Notary Public)
personally appeared \Duv\&\ A T Brvaao who proved to me on

I
the basis of satisfactory evidence to be the person(s) whose name(s @/are subscribed
to the within instrument and acknowledged to me that@/she/they executed the same in

his/her/their authorized capacityéiesy; and that by@/her/their signature(s) on the
instrument the person(g), or the entity upon behalf of which the person(s} acted,

executed the instrument.

| certify under PENALTY OF PERJURY under the laws of the State of California that the

foregoing paragraph is true and correct.

WITNESS my hand and official seal.

O‘é(wﬂ @ W (Seal)

(Sighdture of Notary)

"TAD,  Commission # 1619880
%1 Notory Publc - Colfomia &

525487 -- River Oaks (Redline).doc
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EXHIBIT A

PARK IMPROVEMENTS SITE PLAN

AND
PRIVATE RECREATIONAL AMENITIES SITE PLANS

" "DNIDNZS TITANIEEd L0
’ TIVA 50
LPToL Vav) BrIDY
[IPLs ) HONEE 3 WZS
. L
(50 ) EH LN LHOT - IVIIa 7

g,

PP T HONEE m<m@.\w\

SETEHENT) xu,_v_w\ -
N TR HSVAL S
VA TR0
d <EFM<<E>mHUW<
%
PFOST L
THAVETTV A
A Da
KEECE A
(pBurng) of 1oafgns 7 eouaiyey)
FONVALNE NOLIOMISNOD
g
(133118 SYT S5010T YIjUUI OF)
INENTNO ALINE
N “(quing o mrasuosipa0) s ) NN N
<3, TREDDY AV MOIHIR T KVASTIVA, S WA ‘o > &
FAZT-T0d AEUIS) HUAL0 THOUT | - NWiNnod) 4 i ; 7 \ L A S SN
. N P s e
TR RS T (LN I OILVd N L Y AL \ T
- Gsos9f " s S ..% t\\,mwﬂx\\s
C e : oL OO IS L . \\@\ s, ’ Mwmvl«éa L
T - A g xD TEDROTEEVEL . s \&\ S \.\ »,_“\ ; 7
BNISSOU Gv4 DNGSFALS FLINVAO . 1@ S—— -3 R‘\\\\Q\ six, Al 5
e .
) - 7, . o’

TR AVATIVA

BIoTS) T TV ANSOTE RN \\&w N
3P .9 Dm0 ALY AV VA u@@: 40 \«M\M\MM“\ / \ M\\@x\\
4 s 7
VIV ONIINVIE . WLt 7
L Ly,
D PO SIELS " (Bsroip stomsorg) /- |
iy aoand ‘

au_nzuu_?,...u.@ a
TSAD EDanE  /°

(vBerant o 06)
SMAvY S0NVISIA 2104 THOIT

(seme §1°5 /IS 0TTPTT) Weilel JO-93BL % 150 I

N3 _ o
1, /SINCIONIAVE . <
P& "2 /)

(SHALA potop wopd sy desennp wach poevg]
SODI/CT Posimy wosSong
qeqoid Jo-uorurdQ - uSIsa( 1By

Glred 1u20801D) RYVJ SAVO MHATY

(4 LT 17 U0 pore) 09 = o] SUE9 WeId
_ = | S|
£
&

ozt G

RO D GRGVANS
/FEIVD KTIN

NVINIGIONGNR
(o 5) ;o
HIGRAIA 1TENGD DNIONEA
3 i

+T1) DNIONES YELANEE

.anu nﬂ,‘m.mmuﬁm
AN

mwzmﬂéﬁw.

ot D |VERGR "
g .

i -,
E_.Eu__,,__ algng / astasarng)
IONVUING NOILO(THISNGD

o
§5 syt zaozau yajom ol

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




EXHIBIT A
PARK IMPROVEMENTS SITE PLAN

AND
PRIVATE RECREATIONAL AMENITIES SITE PLANS

uejd 9)s

@

{¥s 000'Z |puoHippo
- 52104 2Boubig swauop) '
spind adv-G gy /.
b

SILNIWY DNand

8 ong Buppng {9
a aney Bupyog (G

auy Buippng {
9 O dupjing i .VW
L]

[+ Butpying Buisea @

v sa1y Buipjing N i

€ - omy Buppng § | w
ErorE=]
"ON 39vd SFLINIWY ILVARId

aN3OT]

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




EXHIBIT A
PARK IMPROVEMENTS SITE PLAN

' AND
PRIVATE RECREATIONAL AMENITIES SITE PLANS

om] Buipjing - auQ aseuyd

\ 2

BE\

spasy m.>__u< 0 oio),

TS EL8YL

¥S 085
¥ 185

.&.m N—D 44—.-:0U —_Um ﬂuuﬂw
JS 9521 pary amaqung
F5 5901 sajuey ssaupy {7k
(15 5569} 3P3q

(s 66) odg

(45 5v§7) jood

¥5 6656 oary joogd |
INR SALNIWY

AN39FT SALINIWY MRivd

ST R

QIVALINOD 1SIMHIION

- bt

B siv; B (6

e Lol T

o

PN

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




09_‘_,_ 1 Buiping - auQ aseyd

EXHIBIT A
PARK IMPROVEMENTS SITE PLAN
AND
PRIVATE RECREATIONAL AMENITIES SITE PLANS

VIV NOUVIIDIY TVAINT]

FSECO'TL  SPAIY NPy o [oio]

O3SVd NO 304 ONIQTING 1SV TVAINID -
= e |

¥s /82 s13MOYG /Swoolsay

T ¥s£59 oaly anaquoy |

LOm\mcu;u~_v_

{ys 052) SWooNsTY y
FS9TTT nary asnoyqn|y
{95 190°9) P2q

{15 2at) odg

ys 6127 : leod

.u—.w Nwm%w o3y _Ocm 3
1NN SNTWY

ANIDIT STLINIWY Advd

|

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.

|



- EXHIBIT A
PARK IMPROVEMENTS SITE PLAN
AND :
PRIVATE RECREATIONAL AMENITIES SITE PLANS

™
= .
2 “:. i ] K] -
N — 0
5 3 = 5 o —_—
a N =
< —
&
O —— O
b}
% § <
= g \ 2
— £ <
=z [} g @
= @ <¥ 5 2 2
= [4) s o ES 8 2 |
< g ¢ 28§ g = ;
v 5 1] 3 £.2 8 > 5
X z2 8 2:4 & b S
b g £ 228 % £ E
a £ =) %] =] 2
= =1 |

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.

.Phase One - Leasing Building



EXHIBIT A
PARK IMPROVEMENTS SITE PLAN

: AND
PRIVATE RECREATIONAL AMENITIES SITE PLANS

auo m:___u__sm - om] aseyd

|

og

St

RREL

¥sesy'oz 1SOAIY BAIPY 40 [oj0L

EREX 24
{ysaL)
V6571
{35 v95) stwoolsay
ys ey sajua) ssomyy ¢
F5 098 pary amsquog
(s ££0'T) aBunioy \.:um Juaty3iny
{1's ge8) 5I9MOYS /swoosay
TS516C pary asaoyqnp
(355942 ¥aq
{4s051) odg
(¥s¥0£'T) [ood
¥ 61901 - a1y [oog
1INN SAUNIWY

- AN3SI1 STILINAWY Dvd

30V4 ONIQTNgG TVYINED HLNOS

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.

|



EXHIBIT A
PARK IMPROVEMENTS SITE PLAN

AND
PRIVATE RECREATIONAL AMENITIES SITE PLANS

ino4 Buipjing - 994yl 9seyd

| &

¥5 £08'S1 1SDAIY AUDY JO [pioL
¥ 0ep'l oary andaquog m [ w
:m;,u:v_

- SIBMONS /SWO0LSTY
Y5 ES8'T pary ssnoyqnp |
(s v60°6) Peq .
(yszzl) odg
ysvoes) - ) jood
Y5 02611 voryoog § | §
1NA SALUNTWY

aN39I1 SALINIWY avd

" QIVALINOD LSYIHLION

VAV NOIVIIDIE TVALN

|

i

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.

|




EXHIBIT A
PARK IMPROVEMENTS SITE PLAN
AND
PRIVATE RECREATIONAL AMENITIES SITE PLANS

|

‘oAl4 Bulpjing - @24y aseyd

2OVid HO¥V3STY NO 3DWH ONIQTING TEINID 1S3

VIIY NOLYIIOTY TAINI

" . -

“§s 9Z9'v1 1SPaIY SARDY O [Bio]
ang \ CULU_E
swooysay ]

fs oLl ng Sup, M ,Vr'w
¥seve paly and3qing a
{35 829) olpiny

{ys89) ooy
[ER24¥4] swonysay .
¥50L0'T Jau3) ssaugiy
{ysses'l) P3q

{ysvri) odg

(35 y0e'e) Jeod
¥sesl’ol . sy g {17
1NN ’ SIILNIWY

GN3IOT STUNIWY iivd

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.

|



EXHIBIT B

DESIGN AND CONSTRUCTION REQUIREMENTS

SECTION 1. DESIGN AND CONSTRUCTION REQUIREMENTS.

A. Plans And Specifications.

The design for the Park Improvements must be consistent with the conceptual design
for the Park Improvements as depicted in Exhibit A. Developer shall design and
construct the Park Improvements in accordance with the following:

1. City's Standard Specifications and Standard Details, dated July 1992
(“City's Specifications”) and on file with City's Department of Public
Works, Architectural Division. Section 1 and the Technical Provisions of
City's Standard Specifications (Section 10 through and including Section
1501) shall be applicable to this Agreement. References in the Standard
Specifications to “Developer” shall be deemed to mean “Developer.”

2. City's Turnkey Park Standards for Park Design & Construction, dated
2001 (“Turnkey Standards") and on file with City's Department of Public
Works, Architectural Division. In the event that Developer does not
submit the ninety percent (90%) Project Specifications (as specified in the
Turnkey Standards) for City's review and approval within eighteen (18)
months of the Effective Date of this Agreement and the Turnkey
Standards are then revised, Developer shall design and construct the
Park Improvements in accordance with the revised Turnkey Standards.

B. Application Of Plans And Specifications.

1. City's Specifications, Turnkey Standards and the Project Specifications
shall be collectively referred to as the “Plans.” The Park Improvements
shall be constructed in accordance with the Plans.

2. In the event of a conflict between the Turnkey Standards and the City's
Specifications, the Turnkey Standards shall prevail.

3. The provisions of this Agreement supersede anything to the contrary in
either the City’s Specifications or the Turnkey Standards.

C. Project Specification Approval Process.

1. The Project Specifications shall be submitted in a timely manner in order
to insure that the Developer completes the Park Improvements on or

Ex B-1
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before the completion date specified in this Agreement. Developer shall
not construct any Park Improvements unless and until the City's Director
of Public Works (‘Director of PW") has approved the Project
Specifications in writing.  The approval process for the Project
Specifications is more particularly set forth in the Turnkey Standards.

2. City's approval of the Plans shall not release Developer of the
responsibility for the correction of mistakes, errors, or omissions
contained in the Plans, including any mistakes, errors or omissions which
may be the result of circumstances unforeseen at the time the Plans were
developed or approved. If, during the course of construction of the Park
Improvements, the Director of PW determines in the Director of PW's
reasonable discretion that the public safety requires modification of, or
the departure from, the Plans, the Director of PW shall have the authority
to require such modification or departure and to specify the manner in
which the same may be made. The Parties acknowledge that the Plans,
once approved by the Director of PW, shall be final and that, except as
expressly provided in this subsection, no revisions to the Plans shall be
permitted for any reason whatsoever.

SECTION 2. PARTICULAR CONSTRUCTION REQUIREMENTS.

A. Developer Selection.

Developer may hire and contract with one or more contractor or subcontractor, licensed
to perform such work in the State of California.

B. Prevailing Wage Requirement.

1. General _Requirement: For all construction work on the Park
Improvements, Developer agrees to comply with the prevailing wage
requirements set forth in Sections 7-1.01A(2) through 7-1.01A(3) of the
City of San Jose, Department of Public Works, Standard Specifications,
dated July 1992 (“Prevailing Wage Requirement”). The Prevailing Wage
Requirement is incorporated into this Agreement by reference as though
set forth herein in their entirety. Developer acknowledges that it has
reviewed the Prevailing Wage Requirement and is familiar with its
requirements. '

2. Contractors And_Subcontractors: Developer shall expressly require
compliance with the Prevailing Wage Requirement in all agreements it
enters into with contractors and subcontractors for construction work on
the Park Improvements. Developer acknowledges and agrees that it is
responsible for compliance by its contractors and subcontractors of the
Prevailing Wage Requirement.

Ex B-2
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3. Reporting Obligations: Notwithstanding anything to the contrary
contained herein, Developer is not obligated to submit to City copies of
payroll records, or any other records required to be maintained pursuant
to the Prevailing Wage Requirement, until City requests such records.
Developer shall provide to City, at no cost to City, a copy of any and all
such records within ten (10) working days of City's Office of Equality
Assurance request for such records. In responding to a request by the
Office of Equality Assurance, Developer agrees that it is responsible for
submitting the records of any and all of its contractors and subcontractors.

4. Indemnity: Developer shall indemnify the City for any claims, costs or
expenses which City incurs as a result of Developer's failure to pay, or
cause to be paid, prevailing wages.

C. Remedies For Developer’'s Breach Of Prevailing Wage Requirements.

1. General:  Developer acknowledges City has determined that the
Prevailing Wage Requirement promotes each of the following (collectively
“Goals"):

a. It protects City job opportunities and stimulates City's economy by
reducing the incentive to recruit and pay a substandard wage to
labor from distant, cheap-labor areas.

b. It benefits the public through the superior efficiency of well-paid
employees, whereas the payment of inadequate compensation
tends to negatively affect the quality of services to City by fostering
high turnover and instability in the workplace.

c. Pay workers a wage that enables them not to live in poverty is
beneficial to the health and welfare of all citizens of San Jose
because it increases the ability of such workers to attain
sustenance, decreases the amount of poverty and reduces the
amount of taxpayer funded social services in San Jose.

d. It increases competition by promoting a more level playing field
among contractors with regard to the wages paid to workers.

2. Remedies: City and Developer recognize that Developer’s breach of the
Prevailing Wage Requirement set forth above will cause damage to the
City by undermining City's goals in assuring timely payment of prevailing
wages, and will cause City additional expenses in obtaining compliance
and conducting audits, and that such damage would not be remedied by
Developer's payment of restitution to the worker paid less than the

Ex B-3
525487 -- River Oaks (Redline)_2

DRAFT--Contact the Office of the City Clerk at (408) 535-1260 or CityClerk@sanjoseca.gov for final document.




prevailing wage. Developer and City agree that such damage would
increase the greater the number of employees not paid the applicable
prevailing wage and the longer the amount of time over which such wages
were not paid. City and Developer further recognize the delays, expense
and difficulty involved in proving City's actual losses in a legal
proceeding, and mutually agree that making a precise determination of
the amount of City's damages as a result of Developer's breach of the
Wage Provision would be impracticable and/or extremely difficult.
Accordingly, City and Developer agree that:

a. For each day after ten (10) working days that Developer fails to
completely respond to a request by City to provide records as required
under Section 2(b), of Exhibit B of this Agreement, Developer shalll
pay to City as liquidated damages the sum of TWO HUNDRED FIFTY
DOLLARS ($250.00); and

b. For each instance where City has determined that the Prevailing
Wage Requirements were not met, Developer shall pay to City as
liquidated damages the sum of three (3) times the difference between
the actual amount of wages paid and the prevailing wages which
should have been paid. ‘

3. Audit Rights. All records or documents required to be kept pursuant to
this Agreement to verify compliance with the Prevailing Wage
Requirement shall be made available for audit at no cost to City, at any
time during regular business hours, upon written request by City Attorney,
City Auditor, City Manager, or a designated representative of any of these
officers. Copies of such records or documents shall be provided to City
for audit at City Hall when it is practical to do so. Otherwise, unless an
alternative is mutually agreed upon, the records or documents shall be
available at Developer's address indicated for receipt of notices in this
Agreement.

4, Remedies Cumulative: The remedies set forth in this provision of the
Agreement are cumulative and in addition to any other remedies set forth
in the Prevailing Wage Requirements or otherwise permitted by law.

D. Conduct Of Work.

1. Appearance. Developer shall maintain a neat and clean appearance to
the work at the Site. When practicable, broken concrete and debris
developed during clearing and grubbing shall be disposed of concurrently
with its removal. [f stockpiling of disposable material is necessary, the
material shall be retained in an area not readily visible to the public in a
manner meeting the reasonable satisfaction of the Director of PW.
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2. Condition. Developer shall maintain the Site in a neat, clean, and good
condition prior to City's acceptance of the Park Improvements. Developer
shall not dispose or cause the disposal of any Hazardous Substances on
any of the Site. Additionally, Developer shall take reasonable precautions
to prevent the disposal of Hazardous Substances by third parties on any
of the Site. The term “Hazardous Substances” is defined in Section 3
(A)(2) of this Exhibit.

3. Emergencies. In an emergency affecting the safety of persons or
property, Developer shall act reasonably to prevent threatened damage,
injury, or loss. Developer shall immediately notify the City by telephone at
the telephone number as directed by City's Director of PW and in writing
of such actions.

E. Access For Inspection.

1. Access. The Director of PW and the Director of PW's designated
representatives, including without limitation, staff from other City
departments, shall at all times during the progress of work on the Park
Improvements have free access to such improvements for inspection
purposes. If the Director of PW determines that all or any portion of the
work done on the Park Improvements is not in compliance with the Plans,
the Director of PW shall notify Developer of the same and Developer shall
promptly cure such defect to the Director of PW's reascnable satisfaction.
Such notifications shall be made to the Developer and his on-site
representatives to not unduly interfere with ongoing construction work.

2. Representatives.

a. Prior to commencement of work on the Park Improvements,
Developer shall designate in writing an authorized representative
who shall have the authority to represent and act for Developer.
When work is not in progress and during periods when work is
suspended, arrangements acceptable to the Director of PW shall
be made for any emergency work which may be required. In
addition, Developer shall provide Director of PW with the names
and telephone numbers of at least two (2) individuals in charge of
or responsible for the work who can be reached personally in case
of emergency twenty-four (24) hours a day, seven (7) days a week.

b. The Director of PW shall also designate one or more authorized
representative who shall have the authority to represent the
Director of PW. Developer's authorized representative shall be
present at the site of the work at such reasonable times as
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designated by the Director of PW. Prior to commencement of the
work, the Parties shall mutually agree to an inspection schedule,
which schedule may be adjusted from time to time by mutual
agreement.

C. Whenever the Developer or its authorized representative is not
present on any particular part of the work where it becomes
necessary to give direction for safety reasons, the Director of PW
shall have the right to give such orders which shall be received and
obeyed by the superintendent or foreman who may have charge of
the particular work in reference to which the orders are given. Any
order given by the Director of PW will on request of the Developer
be given or confirmed by the Director of PW in writing.

d. City's rights under this Agreement shall not make the Developer an
agent of the City, and the liability of the Developer for all damages
to persons or to public or private property arising from Developer's
execution of the work, shall not be lessened because of the
exercise by City of its rights.

F. Acceptance of Park Improvements,

The Park Improvements shall be completed in accordance with the provisions of this
Agreement to the reasonable satisfaction of the Director of PW.

1. City agrees to inspect and prepare a punchlist for the Park Improvements
within ten (10) business days of notification by Developer that the
Developer considers the construction of the Park Improvements to be
complete. City further agrees to perform its final inspection within ten (10)
business days of notification by Developer that ali punchlist work has
been completed. '

2. City will process acceptance documentation (Notice of Acceptance) within
ten (10) business days of the date of City’s final inspection or the date
upon which the Developer returns to City the appropriate signed
acceptance documentation, whichever is later, provided that: ‘

a. City finds that all punchlist work has been satisfactorily completed;
and
b. Developer has performed and satisfied any and all terms,

conditions, and obligations required under this Agreement prior to
acceptance of the Park Improvements, including but not limited to,
the requirements for dedication of the Park Sites as outlined in
Section 2(G) of this Exhibit below; and
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C. Developer has provided the Director of PW with three (3) sets of
the Plans (‘record plans”) corresponding copies of any and all
warranties, and the like (such warranties shall be in the name of
the City), and corresponding copies of any and all operating
manuals for equipment installed as part of the Park Improvements.

The Parties acknowledge that City's restrictions on the installation of
landscaping because of future drought conditions may delay Developer's
installation of the landscaping contemplated by this Agreement. If, due to
drought restrictions, Developer is unable to install the landscaping in time
to be inspected by the Director for the purposes of accepting the
completed Park Improvements, Developer shall post a bond or other form
of security as set forth in Section 5 (A)(4) of this Agreement.

At the discretion of the Director of PW, City may accept a designated
portion of the Park Improvements. Acceptance of a designated portion
will be as provided by Section 7-1.166 of the City's Specifications.

G.  Park Site.

1.

Developer shall provide each of the following to the Director of PW,
subject to the approval of the Director of PW, prior to City's acceptance of
the Park Site and Park Improvements:

a. A preliminary report for the Park Site by a reputable title company
currently doing business for City's PW Real Estate Division.
Developer shall coordinate with City's PW Real Estate Division and
provide a preliminary title report at least ninety (90) days prior to
execution of this Agreement and an updated title report at least
ninety (90) days prior to the anticipated completion of the Park
Improvements.

b. A Grant Deed for the Park Site containing the legal description of
the Park Site, as approved by City Surveyor, properly executed
and acknowledged, subject only to the exceptions to title, if any,
approved by City's Manager pursuant to which a fee simple estate
in Park Site shall be conveyed to City. Title to the Park Site shall
be vested in City free and clear of all title defects, liens,
encumbrances, conditions, covenants, restrictions, and other
adverse interests of record or known to Developer, subject only to
those exceptions affecting the Park Site approved by City's
Manager, in writing, or listed in this Exhibit (“Permitted
Exceptions”). The Grant Deed, subject to approval of City, for the
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Park Site shall be delivered to the City's PW Real Estate Division
at least ninety (90) days prior to the anticipated completion of the
Park Improvements.

C. Developer shall also cause to be provided to City, concurrently
with the conveyance of the Park Site to City, a C.L.T.A. owner's
form policy of title insurance issued by a reputable title company
with City named as the insured, in the amount of Twelve Million
Eighty-Nine Thousand Dollars ($12,089,000) insuring the title of
City to the Park Site is subject to only the Permitted Exceptions.

d. Any and all reports related to the condition of the Park Site and the
lands adjacent to the Park Site caused to be performed by the
Developer or in the Developer's possession or control. Developer
shall also provide to City, at the Developer's sole cost, a report,
prepared or updated no earlier than twelve (12) months before the
proposed acceptance of the Park Improvements by a qualified
consultant analyzing the condition of the Park Site with respect to
the presence of hazardous materials on or adjacent to the Park
Site (“Hazardous Materials Report”). The definition of Hazardous
Materials for purposes of this Agreement is set forth in Section 3
(A)(2) of this Exhibit. The scope of the Hazardous Materials
Report shall, at minimum, contain the elements set forth below in
Section 4.

e. In the event that the Hazardous Materials Report(s) disclose(s) the
presence of Hazardous Materials on any of the Park Site in excess
of generally accepted environmental screening limits for park land
uses, (e.g. Environmental Screening Limits and California Human
Health Screening Limits) and/or in violation of any hazardous
materials/waste laws, the Director shall have the right to require
Developer, as a condition of acceptance, to remediate the
condition, including without limitation, removal of the Hazardous
Materials. The type of remediation required for the Park Site shall
be at no cost to the City and be subject to the review and approval
of the Director.

f. The Environmental Warranty specified in Section 3 of this Exhibit.

g. Documents evidencing the authority of the signatory(ies) to
execute any agreement or other legal binding documents on behalf
of Developer.

2, Upon the Director of PW's acceptance of the Park Site and Park
Improvements, Developer shall have no further obligations in connection
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with the Park Site except for the terms, conditions, or obligations of this
Agreement that explicitly survives acceptance or termination.

H. Compliance With Laws/Permits.

1. Developer shall keep fully informed of all existing and future local, state,
and federal laws and county and municipal ordinances and regulations
which in any manner affect those engaged or employed in the work on the
Park Improvements, or the materials used in the Park Improvements, or
which in any way affect the conduct of the work on the Park
Improvements, and of all such orders and decrees of bodies or tribunals
having any jurisdiction or authority over the same. In the performance of
any work pursuant to this Agreement, Developer shall at all times observe
and comply with, and shall cause all Developer's employees, agents,
representatives, contractors and subcontractors to observe and comply
with all such existing and future laws, ordinances, regulations, orders and
decrees of bodies or tribunals having any jurisdiction or authority over the
work. If any discrepancy or inconsistency is discovered in the plans,
drawings, specifications, or contract for the work in relation to any such
law, ordinance, regulation, order, or decree, Developer shall promptly
report the same to the Director.

2. Developer shall, at its sole cost and expense, obtain all governmental
reviews and approvals, licenses, and permits which are, or may be,
required and necessary to construct and complete the Park Improvements
in accordance with the provisions of this Agreement, including, but not
limited to, site development reviews, development permits and
environmental review. Developer shall comply with all conditions,
restrictions or contingencies imposed upon, or attached to, such
governmental approvals, licenses, and permits. If Developer for any
reason fails to comply with any of City's requirements, or any other legal
requirement concerning Developer's construction of the Park
Improvements, then City shall have the right to require Developer to alter,
repair, or replace any improvements or perform any other action to the
satisfaction of the Director as reasonably required to correct any non-
compliance of the Park Improvements with legal requirements or this
Agreement and at no cost to City. Developer's failure to effect the cure as
required by the Director shall constitute an Event of Default in accordance
with Section 7 of this Agreement.

SECTION 3. ENVIRONMENTAL WARRANTY.

A. By executing this Agreement, Developer warrants and agrees that, prior to the
City’s acceptance of the Park Improvements and dedication of the Park Site:
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1. Neither the Site nor Developer are in violation of any environmental law,
and neither the Site nor Developer are subject to any existing, pending or
threatened investigation by any federal, state or local governmental
authority under or in connection with the environmental laws relating to
the Park Site.

2. Neither Developer nor any other person with Developer's permission to
be upon the Site shall use, generate, manufacture, produce, or release,
on, under, or about the Park Site, any Hazardous Substance except in
compliance with all applicable environmental laws. For the purposes of
this Agreement, the term “Hazardous Substances” or “Hazardous
Materials” shall mean any substance or material which is capable of
posing a risk of injury to health, safety or property, including all those
materials and substances designated as hazardous or toxic by any
federal, state or local law, ordinance, rule, regulation or policy, including
but not limited to, all of those materials and substances defined as “Toxic
Materials” in Sections 66680 through 66685 of Title 22 of the California
Code of Regulations, Division 4, Chapter 30, as the same shall be
amended from time to time, or any other materials requiring remediation
under federal, state or local laws, ordinances, rules, regulations or
policies. :

3. Developer has not caused or permitted the release of, and has no
knowledge of the release or presence of, any Hazardous Substance on
the Park Site or the property on which the Park Improvements are to be
constructed, or the migration of any Hazardous Substance from or to any
other property adjacent to, or in the vicinity of, the Park Site.

4, Developer's prior and present use of the Park Site has not resulted in the
release of any Hazardous Substance on, under, about, or adjacent to the
Park Site.

5, Neither the Park Site nor Park Improvements located on the Park Site

shall be subject to any monitoring, reporting, or restrictions whatsoever by
any governmental authority with jurisdiction over the Park Site, including
but not limited to, the California Department of Toxic Substances Control
and California Regional Water Quality Control Board.

6. Subject to Section 2(G)(1)(b) of this Exhibit, neither the Park Site nor Park
Improvements located on the Park Site shall be subject to any burden,
easements, covenants or restrictions recorded against any part of the
Park Improvements or Park Site.

B. Developer shall give prompt written notice to City of:
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1. Any proceeding or investigation by any federal, state or local
governmental authority with respect to the presence of any Hazardous
Substance on the Park Site or the migration thereof from or to any other
property adjacent to, or in the vicinity of, the Park Site; and

2. Any claims made or threatened by any third party against Developer, City
or the Park Site relating to any loss or injury resulting from any Hazardous
Substance; and

3. Developer’s discovery of any occurrence or condition on any property
adjoining or in the vicinity of the Park Site that could cause the Park Site
or any part thereof to be subject to any restrictions on its ownership,
occupancy, use for the purpose for which it is intended, transferability or
suit under any environmental law.

SECTION 4. HAZARDOUS MATERIALS REPORT.

A. Scope of Hazardous Materials Report.

The Hazardous Materials Report shall be in two phases, Phase | Environmental Site
Assessment (“ESA’) and, if necessary, Phase Il ESA. The Phase | ESA shall be
conducted utilizing standards of All Appropriate Inquiry and ASTM 1527-05 which, in
general, provide the information identified below regarding the condition of the Park
Site with respect to the presence or likely presence of any Hazardous Materials on,
under, above, or about the Park Site, including the past, current, or possible release of
any Hazardous Materials on, under, above, or about the Park Site.

1. The historical usage of the Park Site and adjacent parcels dating back to
the Park Site's first developed use (including any agricultural use) or
1940, whichever is earlier. '

2. Results of the site visits pertaining to the current condition of the Park
Site, including without limitation, any observed storage, handling, or
release of any Hazardous Materials on, under, above, or about the Park
Site, or evidence indicating possible past or current storage, handling, or
release of any Hazardous Materials on, under, above, or about the Park
Site.

3. Results of the review of all reasonably available historical documents and
records of regulatory agencies concerning the storage, handling, or
release of any Hazardous Materials and/or contamination of any or all of
the Park Site.
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4, Based on the findings of items 1 - 3 above, additional investigation,
including without limitation, soil and/or groundwater sampling and
chemical analysis could be required by City. The sampling and analysis
plan, which includes, the number and depths of soil borings that might be
required shall be subject to the review and approval of City.

5. A written report shall be prepared by a licensed environmental
professional presenting results of the Phase | ESA. The report shall
include any chemical analysis which may have been completed during the
survey along with chain of custody documentation, soil boring logs if
required and recommendations for any further investigation and
remediation/source control necessary on the Park Site.

B. Phase Il ESA (if necessary).

A definitive scope of services for the Phase Il ESA cannot be determined until
completion of the Phase | ESA, as the extent and type of further investigation will be
determined by the Phase | ESA findings. The following tasks serve only as preliminary
guidelines for potential Phase Il investigation and are subject to revision upon City's
review and approval of the Phase | ESA (Hazardous Materials Report). It is possible
that no Phase Il investigation will be necessary.

1. Soil and Groundwater Sampling and Analysis.

Depending on the results of the Phase | ESA, it may be necessary to
sample and analyze the soil and/or groundwater on-site. If such analysis
is necessary, a sampling and analysis plan shall be prepared and
approved by City that shall define a sufficient number of samples to be
collected and analyzed to allow for an adequate characterization of the
environmental condition of the Site. Soil and/or groundwater samples
shall be analyzed for petroleum hydrocarbons, selected metals, volatile
organic compounds, or any other potential contaminant of concern as
identified in the Phase | ESA.

Soil and/or groundwater sample shall be collected utilizing typical
professional protocols and submitted to an EPA certified laboratory for
analysis.

2. Report Preparation.
A written report shall be prepared presenting the results of the Phase |l

investigation. The report shall include results from any chemical analysis
completed during the investigation, along with chain-of-custody
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documentation, boring logs of sampling locations or from any monitoring
wells completed, and recommendations for any further investigation and
remediation/source control necessary on the site.

3. Report on any Remediation Work.

A written report shall be prepared presenting the results of any
remediation work resulting from a Phase Il investigation. The report shall
include results from any chemical analysis completed during the survey,
along with chain-of-custody documentation, boring logs of sampling
locations or from any monitoring wells completed, and that any
recommendations for any further investigation and remediation/source
control necessary on the Park Site have been completed.

SECTION 5. INSURANCE REQUIREMENTS.

Developer and/or its contractors and consultants shall procure and maintain for the
duration of the Agreement insurance against claims for injuries to persons or damages
to property which may arise from, or in connection with, the performance of the
Development hereunder by the Developer, its agents, representative employees,
contractors, or supcontractors.

A. Minimum Scope of Insurance.

Coverage shall be at least as broad as:

1. The coverage provided by Insurance Services Office Commercial
“General Liability coverage ("occurrence") Form Number CG 0001,
and

2. The coverage provided by Insurance Services Office Form Number

CA 0001 covering Automobile Liability. Coverage shall also be
included for all owned, non-owned and hired autos; and

3. Workers' Compensation insurance as required by the California
Labor Code and Employers Liability insurance; and

4 Professional Liability Errors and Omissions insurance for all
professional services; and

5. Builder's Risk insurance providing coverage for “all risks" of loss;
and
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6. Pollution Liability insurance, including coverage for all operations,
completed operations and professional services (without exclusion
for asbestos or lead).

There shall be no endorsement reducing the scope of coverage required above.

B. Minimum Limits of Insurance.
Developer shall maintain limits no less than:

1. Commercial General Liability: Five Million Dollars ($5,000,000)
per occurrence for bodily injury, personal injury and property
damage. If Commercial General Liability Insurance or other form
with a general aggregate limit is used, either the general aggregate
limit shall apply separately to this project/location or the general
aggregate limit shall be twice the required occurrence limit; and

2. Automobile Liability: One Million Dollars ($1,000,000) combined
single limit per accident for bodily injury and property damage; and

3. Workers' Compensation _and Employers' Liability:  Workers'
Compensation limits as required by the California Labor Code and
Employers Liability limits of One Million Dollars ($1,000,000) per
accident; coverage shall be endorsed to state carrier waives its
rights of subrogation against the City, its officers, employees,
agents, and contractors; and

4, Professional Liability Errors_and Omissions: One Million Dollars
($1,000,000) per claim/One Million Dollars ($1,000,000) aggregate
limit; and :

5. Builders' Risk: Completed value of Project; and

6. Pollution _ Liability: Two Million Dollars ($2,000,000) per
occurrence/Two Million Dollars ($2,000,000) aggregate limit.

C. SELF-INSURED RETENTIONS.

Any deductibles or self-insured retentions must be declared to, and approved by City's
Risk Manager. At the option of City, either, the insurer shall reduce or eliminate such
deductibles or self-insured retentions as respects City, its officials, employees, agents,
and contractors, or Developer shall procure a bond guaranteeing payment of losses
and related investigations, claim administration and defense expenses in an amount
specified by City’s Risk Manager.
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D. PROVISIONS OF POLICIES.

The insurance policies are to contain, or be endorsed to contain, the following
provisions:

1. Regarding Commercial General Liability, Automobile Liability and
Pollution Liability Coverages.

a. City, its officials, employees, agents and contractors are to
be covered as additional insureds as respects liability
arising out of activities performed by, or on behalf of, the
Developer; products and completed operations of the
Developer; premises owned, leased or used by the
Developer; automobiles owned, leased, hired or borrowed
by Developer. The coverage shall contain no special
limitations on the scope of protection afforded to City, its
officials, employees, agents and contractors; and

b. Developer's insurance coverage shall be primary insurance
as respects the City, its officials, employees, agents and
contractors. Any insurance or self-insurance maintained by
City, its officials, employees, agents and contractors shall be
excess of the Developer's insurance and shall not contribute
with it; and

C. Any failure to comply with reporting provisions of the policies
shall not affect coverage provided to City, its officials,
employees, agents and contractors; and

d. Coverage shall state that Developer's insurance shall apply
separately to each insured against whom claim is made or
suit is brought, except with respect to the limits of the
insurer's liability; and

e. Coverage shall contain a waiver of subrogation in favor of
City, its officials, employees, agents and contractors.

2. Workers' Compensation and Employers Liability Coverages shall
contain a waiver of subrogation in favor of City, its officials,
employees, agents, and contractors.

3. Builders’ Risk policies shall contain the following provisions:
a. City shall be named as loss payee.
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b. Coverage shall contain a waiver of subrogation in favor of
City, its officials, employees, agents and contractors.

4, Each insurance policy required by this Agreement shall be
endorsed to state that coverage shall not be suspended, voided,
cancelled, or reduced in limits except after thirty (30) days' prior
written notice has been given to City's Risk Manager, except that
ten (10) days' prior written notice shall apply in the event of
cancellation for non-payment of premium.

5, Commercial General Liability (including, without limitation, products
and completed operations coverage), Professional Liability and
Pollution Liability coverages shall be maintained continuously for a
minimum of five (5) years after completion of the work under this
Agreement.

6. If any of such coverages are written on a claims-made basis, the
following requirements apply:

a. The policy retroactive date must precede the date the work
commenced under this Agreement.

b. If the policy is cancelled or non-renewed and coverage
cannot be procured with the original retroactive date,
Developer must purchase an extended reporting period
equal to or greater than five (5) years after completion of the
work under this Agreement.

E. Developer shall furnish City (in the manner provided below) with certificates of
insurance and with original endorsements affecting coverage required by this
Agreement. The certificates and endorsements for each insurance policy are to
be signed by a person authorized by that insurer to bind coverage on its behalf.
Copies of all the required endorsements shall be attached to the certificates of
insurance which shall be provided by the insurer as evidence of the stipulated
coverages. This proof of insurance shall be mailed to the following address or
any subsequent address as may be directed in writing by the City's Risk

Manager:
The City of San Jose — Human Resources
Risk Management
200 East Santa Clara Street, 2™ Floor Wing
San Jose, CA 95113-1905
F. Developer shall include all subcontractors as insureds under its policies or shall

obtain separate certificates and endorsements for each subcontractor.
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G. Insurance is to be placed with insurers acceptable to the City's Risk Manager.
All policies, endorsements, certificates and/or binders shall be subject to
approval by the City's Risk Manager as to form and content. These insurance
requirements are subject to amendment or waiver if so approved in writing by the
City's Risk Manager.
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EXHIBIT C
FEES AND CREDIT SUMMARY

RIVER OAKS PARK SITE

A. | Dedication of 219,800 square feet of land to the City as 735 | Credits
public parkland yields: MF5+
735 (number of units) units
X
2.29 {persons per household)
X
X .003 (Parkland Requirement Population)
5.04 acres or 219,800 s.f. (Parkland Dedication Obligation )
B. | Park Improvement costs on 5.04 acre(s) of dedicated 660 | Credits
parkland yields: MF5+
units
$10,827,215 (Total Estimated Park Improvement Costs) /
$16,400Fee Per Unit
= 660 MF5+ units (Total No. of Credits)
Private Recreational Credits for various pool areas, 274 | Credits
C. | community/club house/fithess rooms, picnic areas, MF5+
bocce court and theater at 81,981 (square feet) or 1.87 units
acres(s) yields:
274 (Number of Units) x
2.29 (persons per household) x
x .003 (Parkland Requirement Population) =
1.88 acres or 81,981 s.f,
Total Credits provide for under this Agreement: 1,669 Unit
MF5+ | Credits
Total number of MF5+ units in Development 1,900 | Units
MF5+
Difference (if any) 231 Units
MF5+
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FEES AND CREDIT SUMMARY

PARK IMPROVEMENT CONSTRUCTION COSTS

Park Improvement Construction Costs $ 7,733,726.00
OTHER COSTS
Design Fee Allowance $ 773,373.00
Construction Contingency (15% of Construction Costs) $ 1,160,058.00
City’s Plan Review and Inspection Fee (15% of Construction $ 1,160,058.00
Costs)
Estimated Total Project Costs for the Park Improvements $ 10,827,215.00
IN LIEU PARK FEES
City's Plan Review and Inspection Fee for the Park $ 1,160,058.00
Remaining Parkland Fees on 231 MF 5+ units 3,788,400.00
Total Amount of Fees Due to City $ 4,948,458.00

PAYMENT INSTRUCTIONS

The City's Review and Inspection Fees for the Park Improvements
shall be paid directly to: City of San Jose, Department of Parks,
Recreation and Neighborhood Services, 200 E. Santa Clara
Street, San Jose, CA, 95113. '

The Parkland Fees shall be paid in full, concurrent with the
issuance of the first building permit for the Development, but no
later than one (1) year after City's approval of Developer's final or
parcel map. No building permit shall be issued for any residential

been paid in full.
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EXHIBIT D
BOND FORMS

Bond No.

Premium

FAITHFUL PERFORMANCE BOND

WHEREAS, the CITY OF SAN JOSE, a municipal corporation of the State of
California ("City"), and [insert name of Developer or Contractor, type of entity, and
state of incorporation if applicable] as principal ("Principal") have entered into an
agreement entitled [insert title of turnkey agreement and identifying development
permit_number, tract map or_tentative map number or some other identifier
unique to this project], incorporated herein by reference and referred to as the
“Contract,” which requires Principal to dedicate real property for neighborhood and
community parks, construct park or recreational improvements and/or pay parkland in-
lieu fees; and,

WHEREAS, under the terms of the Contract and prior to commencing any work
under the Contract, Principal is required to furnish a bond to City for faithful
performance of the Contract;

NOW, THEREFORE, we the Principal and [insert full name of Surety], a
corporation duly authorized and admitted to transact business and issue surety bonds
in the State of California (“Surety”), are held firmly bound unto the City in the sum of
[insert bond amount], for the payment of which sum well and truly to be made, we the
Principal and Surety bind ourselves, our heirs, executors, administrators, successors
and assigns, jointly and severally.

The condition of this obligation is such that, if the Principal, Principal's heirs,
executors, administrators, successors, or assigns shall in all things stand to and abide
by, and well and truly keep and perform all.covenants, conditions, and agreements
required to be kept and performed by Principal in the Contract and any changes,
additions, or alterations made thereto, to be kept and performed at the time and in the
manner therein specified, and in all respects according to their true intent and
meanings, and shall indemnify and save harmless City, its officers, employees, and
agents, as therein provided, then this obligation shall be null and void; otherwise, it
shall be and remain in full force and effect.
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As a part of the obligation secured hereby and in addition to the sum specified
above, there shall be included all costs, expenses, and fees, including attorney's fees,
reasonably incurred by City in successfully enforcing such obligation, all to be taxed as
costs and included in any judgment rendered.

The Surety, for value received, hereby stipulates and agrees that no change,
extension of time, alteration, or addition to the terms of the Contract or to the work to be
performed thereunder or to the specifications accompanying the same shall in any way
affect its obligations on this bond, and it does hereby waive notice of any such change,
extension, alteration, or addition.

IN WITNESS WHEREOF, this instrument has been duly executed by authorized
representatives of the Principal and Surety. SIGNED AND SEALED on

, 20
PRINCIPAL: SURETY:
(Principal name) (Seal) (Surety name) (Seal)
BY: BY:
(Signature) Signature)

(Print name and title) (Print name and title)

Principal address and telephone: Surety address and telephone:

Affix Corporate Seals
Attach Notary Acknowledgments for All Signatures
Attach Power-of-Attorney if executed by Attorney-in-Fact
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Bond No.

Premium

PAYMENT (LABOR AND MATERIALS) BOND

WHEREAS, the CITY OF SAN JOSE, a municipal corporation of the State of
California ("City"), and [insert name of Developer or Contractor, type of entity, and
state of incorporation if applicable], as principal ("Principal") have entered into an
agreement entitled [insert title of turnkey agreement and identifying development
permit_number, tract map or_tentative map number or some other identifier
unique to this project] incorporated herein by reference and referred to as the
“Contract,” which requires Principal to dedicate real property for neighborhood and
community parks, construct park or recreational improvements and/or pay parkland in-

lieu fees; and,

WHEREAS, under the terms of the Contract and prior to commencing any work
under the Contract, Principal is required to furnish a good and sufficient payment bond
to the City to secure the claims to which reference is made in Title 15 (commencing
with Section 3082) of Part 4 of Division 3 of the California Civil Code.

NOW, THEREFORE, we the Principal and [insert full name of Surety], a
corporation duly authorized and admitted to transact business and issue surety bonds
in the State of California (“Surety”), are held firmly bound unto the City, and unto all
contractors, subcontractors, suppliers,- laborers, materialmen and other persons
employed in the performance of the Contract and referred to in the aforesaid Civil
Code, as obligees, in the sum of [insert bond amount], on the condition that if
Principal shall fail to pay for any materials or equipment furnished or used or for any
work or labor thereon of any kind, or for amounts due under the Unemployment
Insurance Act with respect to such work or labor, or for any amounts required to be
deducted, withheld, and paid over to the Employment Development Department from
the wages of employees of the Principal and all subcontractors with respect to such
work or labor, then the Surety shall pay the same in an amount not exceeding the sum
specified above. If suit is brought upon this bond, Surety shall pay, in addition to the
above sum, all costs, expenses, and fees, including attorney's fees, reasonably
incurred by any obligee in successfully enforcing the obligation secured hereby, all to
be taxed as costs and included in the judgment rendered. Should the condition of this
bond be fully performed, then this obligation shall become null and void; otherwise, it
shall be and remain in full force and effect, and shall bind Principal, Surety, their heirs,
executors, administrators, successors, and assigns, jointly and severally.

IT IS HEREBY EXPRESSLY STIPULATED AND AGREED that this bond shall
inure to the benefit of all persons, companies, corporations, political subdivisions, and
State agencies entitled to file claims under Title 15 (commencing with Section 3082) of
Part 4 of Division 3 of the Civil Code, so as to give a right of action to them or their
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assigns in any suit brought upon this bond. The Surety, for value received, hereby
stipulates and agrees that no change, extension of time, alteration or addition to the
terms of the Contract or to the work to be performed thereunder or the specifications
accompanying the same shall in any way affect its obligations on this bond, and it does
hereby waive notice of any such change, extension, alteration or addition.

IN WITNESS WHEREOF, this instrument has been duly executed by authorized
representatives of the Principal and Surety. SIGNED AND SEALED on

, 20
PRINCIPAL: SURETY:
Principal name) (Seal) (Surety name) (Seal)
BY: BY:
(Signature) (Signature)
Print name and title) Print name and title)
Principal address and telephone: Surety address and telephone:

Affix Corporate Seals
Attach Notary Acknowledgments for All Signatures
Attach Power-of-Attorney if executed by Attorney-in-Fact
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Bond No.
Premium

WARRANTY BOND

WHEREAS, the City of San Jose, a municipal corporation of the State of
California (“City") and [insert name of Developer/Contractor, type of entity, and
state of incorporation if applicable] as principal (“Principal’) have entered into an
agreement entitled [insert title of turnkey agreement and identifying development
permit_number, tract map or tentative map number or some other identifier
unique to this project], incorporated herein by reference and referred to as the
“Contract,” which requires Principal to dedicate real property for neighborhood and
community parks, construct park or recreational improvements and/or pay parkland in-
lieu fees; and,

WHEREAS, under the terms of the Contract, Principal is required to furnish a
bond to City to make good and protect the City against the results of any work or labor
done or materials or equipment furnished which are defective or not in accordance with
the terms of the Contract having been used or incorporated in any part of the work so
contracted for, which shall have appeared or been discovered, within the period of one
(1) year from and after the completion and final acceptance of the work done under the
Contract.

NOW, THEREFORE, we the Principal and [insert full name of Surety], a
corporation duly authorized and admitted to transact business and issue surety bonds
in the State of California (“Surety”), are held firmly bound unto the City in the sum of
[insert bond amount — 25% of Faithful Performance Bond], for the payment of
which sum well and truly to be made, we the Principal and Surety bind ourselves, our
heirs, executors, administrators, successors and assigns, jointly and severally.

The condition of this obligation is such that, if the Principal shall well and truly
make good and protect the City against the results of any work or labor done or
materials or equipment furnished which are defective or not in accordance with the
terms of the Contract having been used or incorporated in any part of the work
performed under the Contract, which shall have appeared or been discovered within
said one-year period from and after completion of all work under the Contract and final
acceptance by City of said work, then this obligation shall be null and void; otherwise, it
shall be and remain in full force and effect.

The Surety, for value received, hereby stipulates and agrees that no change,
extension of time, alteration or addition to the terms of the Contract or to the work to be
performed thereunder or the specifications accompanying the same shall in any way
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affect its obligations on this bond, and it does hereby waive notice of any change,
extension of time, alteration or addition.

IN WITNESS WHEREOF, this instrument has been duly executed by authorized
representatives of the Principal and Surety. SIGNED AND SEALED on

, 20
PRINCIPAL: SURETY:
(Principal name) (Seal) (Surety name) (Seal)
BY: BY:
(Signature) (Signature)

(Print name and title) (Print name and fitle)

Principal address and telephone: Surety address and telephone:

Affix Corporate Seals
Attach Notary Acknowledgments for All Signatures
Attach Power-of-Attorney if executed by Attorney-in-Fact
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