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AGREEMENT AND MAINTENANCE AGREEMENT FOR LONG TERM
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RECOMMENDATION

Approval of the following agreements related to Luna Parle

1. First Amendment to a Turnkey Parkland Agreement with Taylor Morrison of California,
LLC (successor-in-interest to Taylor Woodrow Homes, Inc.) for Tentative Map No. PT05
036 to ensure the long term care of the drain field for the off-site runoff ("vegetated swale")
constructed as part of the Luna Park improvements plan.

2. Maintenance Agreement with Modern Ice Owners Association for the long term
maintenance, repair, and replacement of the vegetated swale located within Luna Park.

OUTCOME

Approval of the recommendations would authorize Modern Ice Owners Association ("MIOA") to
maintain, repair, and replace the vegetated swales located on the future Luna Park site for the useful
life of the vegetated swales.

BACKGROUND

Taylor Morrison of California, LLC, as successor-in-interest to Taylor Woodrow Homes, Inc.
("Developer"), is developing 202 multi-family attached residential units on a 9.6 gross acre site
located at the northeast corner of Berryessa Road and Old Oakland Road in Council District 3 (the
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"Modem Ice Site"). On January 20,2006, Developer entered into a "Parkland Agreement for
Tentative Map No. PT05-036 between City of San Jose and Taylor Woodrow Homes, Inc."
("Parkland Agreement") to fulfill its parkland obligation for Tentative Map PT05-036 and Planned
Development Permit PD05-032. The Parkland Agreement set forth conditions for the Developer to
meet its parkland obligation by building a l.30-acre neighborhood park site and to dedicate the park
improvements and park site ("Luna Park") to the City. To date, the Developer has constructed most
of the park improvements and will retain ownership of the park property for another 18 to 24
months before dedicating the park improvements and property to the City. In the interim, the
Developer will continue to stage its sales office and associated parking area on the park site.

ANALYSIS

The Developer constructed a four to six foot wide vegetated swale along two sides of Luna Park to
meet its requirements under the City's revised National Pollutant Discharge Elimination System
Permit from the Regional Water Quality Control Board. On the remaining side of the proposed
triangular park, the Developer constructed a four to six foot wide vegetated swale to handle runoff
water from Berryessa Road. The vegetated swales are one of the best management practices to
filter runoff water before it enters the City's storm drainage system. As part of the approval process
for the construction of the vegetated swales, the Department ofPublic Works conditioned the final
acceptance of the park improvement and park property upon the execution of an easement and/or
maintenance agreement to ensure the long-term care of the vegetated swales. In order to implement
this condition, the City and the Developer will enter into an amended turnkey parkland agreement to
set fOlih the requirement for final acceptance of the park improvements and park property
contingent on execution of an easement and/or maintenance agreement for long-term maintenance
of the vegetated swales. As part of this memorandum, staff is also recommending approval of a
separate maintenance agreement with the MIOA who will provide long-term maintenance, repair,
and replacement of the vegetated swales at its own cost and expense. The term of the maintenance
agreement will be for the useful life of the vegetated swales.

EVALUATION AND FOLLOW-UP

Action taken by City Council on this item will provide final authorization for City staff to oversee
the final development and construction of the turnkey park project and accept the public park after
final inspections have been completed. The City will monitor the maintenance agreement with the
MIOA to ensure that the vegetated swales are maintained according to applicable policies, laws, and
regulations throughout its useful life span.
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PUBLIC OUTREACH/INTEREST

o Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

o Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality ofthe City. (Required: E-mail
and Website Posting)

o Criterion 3: Consideration of proposed changes to service delivery, programs, staffing that
may have impacts to community services and have been identified by staff, Councilor a
Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

This memorandum does not meet any of the criteria listed above, however, it will be placed on the
City's website for the January 27,2009 City Council agenda.

COORDINATION

This item has been coordinated with the Departments ofPublic Works, General Services, and
Planning, Building, and Code Enforcement, the City Manager's Budget Office, and the City
Attorney's Office.

FISCAL IMPACT

Costs associated with the maintenance of the vegetated swales are estimated at approximately
$1,500 per month, for an annual cost of approximately $18,000. This cost will be absorbed entirely
by the Modem Ice Owners Association, and will have no adverse impact to the City's General
Fund. There will be no other costs attributed to the City for this proposal.

CEQA

CEQA: Mitigated Negative Declaration for PD05-032.

~E6-
Director ofParks, Recreation and

. Neighborhood Services

For questions, please contact Matt Cano, Division Manager, at 408-535-3580.




