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SUBJECT: PUBLIC HEARING ON AN APPEAL OF THE PLANNING
COMMISSION'S CERTIFICATION OF THE FINAL ENVIRONMENTAL IMPACT
REPORT (FEIR) FOR THE DEMOLITION OF THE SAN JOSE MEDICAL CENTER
for a Planned Development Permit (PD07-008) to demolish the San Jose Medical Center
located at 675 East Santa Clara Street in central San Jose.

RECOMMENDATION

The Director ofPlanning, Building and Code Enforcement recommends the City Council adopt a
resolution to certify:

1. The City Council has read and considered the Final EIR; and

2. The Final EIR has been completed in compliance with the California Environmental Quality
Act (CEQA); and

3. The Final EIR reflects the independent judgment and analysis of the City of San Jose; and

4. The Director of Planning, Building and Code Enforcement shall transmit copies of the Final
EIR to the Applicant and to any other decision-making body of the City of San Jose for the
project.

OUTCOME

Rejection ofthe appeal and certification ofthe Final EIR will allow the Director ofPlanning,
Building and Code Enforcement to consider the Planned Development Permit, PD07-008, for the
demolition of the San Jose Medical Center.
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EXECUTIVE SUMMARY

On September 24, 2008, the Planning Commission held a public hearing on the Final EIR for the
Demolition of the San Jose Medical Center. After public testimony and discussion, the Planning
Commission (7-0-0) certified the Final EIR. On September 29, 2008, the California Nurses
Association/National Nurses Organizing Committee (CNA) filed a timely appeal. The
certification appeal hearing of the City Council is de novo.

Appeal. The California Nurses Association/National Nurses Organizing Committee questions
the validity ofthe San Jose Medical Center Final EIR on the following premises:

1) DEIR Does Not Adequately conduct testing with regulatory oversight

2) DEIR Fails to Disclose groundwater and soil testing results

3) DEIR Fails to Disclose evidence of site contamination obtained in April, 2008

4) DEIR Fails to Disclose allpotential direct and indirect impacts

5) DEIR Does Not Assess the actual extent of contamination

6) DEIR Fails to Disclose potentially significant hazardous waste impacts

7) DEIR's Inadequacy Regarding Mitigation Measures for impacts on worker health and safety

Response. For a detailed response to each issue raised above, refer to the ANALYSIS section of
this report.

The San Jose Medical Center Final EIR meets the requirements of CEQA by disclosing the
significant environmental effects of the project, identifying feasible ways to mitigate the
significant effects, and describing reasonable alternatives to the project. The Final EIR complies
with the substantive and procedural requirements of the CEQA guidelines. The Final EIR has
been completed in compliance with the requirements of CEQA. It also represents the
independent judgment and analysis of the City of San Jose. .

BACKGROUND

CEQA Requirements for Certification of an EIR

The DEIR, taken together with the First Amendment, constitute the Final EIR. The California
Environmental Quality Act (CEQA) Guidelines 15090 requiTe, prior to approving a projec~, the
lead agency to certify that (1) the Final EIR has been completed in compliance with CEQA, (2) the
[mal EIR was presented to the decision-making body ofthe lead agency and the decision-making
body reviewed and considered the information contained in the Final EIR before approving the
project, and (3) the Final EIR reflects the independent judgement and analysis ofthe lead agency.
On September 24, 2008, the Planning Commission held a public hearing on the Final EIR for the
San Jose Medical Center. After public testimony and discussion, the Planning Commission
(7-0-0) certified the Final EIR.
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Appeal of an EIR

When an EIR is certified by a non-elected decision-making body with the local lead agency, that
certification may be appealed to the local lead agency's elected decision-making body. On
September 29,2008, the California Nurses Association/National Nurses Organizing Committee
filed a timely appeal. San Jose Municipal Code (SJMC) Chapter 21.07 requires the Director of
Planning, Building and Code Enforcement to schedule a noticed public hearing on a timely
appeal of the Commission's certification of the Final EIR before the City Council. The
certification appeal hearing of the City Council is de novo. Upon conclusion of the certification
appeal hearing, the City Council may find that the Final EIR has been completed in compliance
with the requirements of CEQA. If the City Council makes such a finding, it shall uphold the
Commission's certification ofthe Final EIR. If the City Council finds that the Final ElR has not
been completed in compliance with CEQA, the Council must require the Final EIR to be revised
and the city (in this case Planning Director) may not take any action on the project. All decisions
of the City Council are final.

ANALYSIS

The attached letter, received from Adams, Broadwell, Joseph and Cardozo on behalf of the
California Nurses Association/National Nurses Organizing Committee, constitutes a formal
appeal ofthe Planning Commission's certification on September 24, 2008 of the Final EIR for
the demolition of the San Jose Medical Center project. The appeal and the City of San Jose's
response are discussed below.

RESPONSES TO THE CALIFORNIA NURSES ASSOCIATIONINATIONAL NURSES
ORGANIZING COMMITTEE APPEAL, DATED SEPTEMBER 29,2008.

RESPONSE TO APPEAL OF EIR: The following are responses to the aforementioned CNA,
which questions the validity of the San Jose Medical Center Final ElR on three basic premises;
1) failure to timely and fully disclose potentially significant hazardous waste impacts, 2) failure
to disclose the extent of contamination, and 3) failure to disclose testing results.

CNA Comment 1: We write on behalf of the California Nurses Association/National Nurses
Organizing Committee (hereinafter "CNA") to appeal the City of San Jose Planning
Commission's September 24, 2008 decision to certify the final environmental impact report for
the Planned Development Permit, PD07-008, to demolish the San Jose Medical Center located at
675 East Santa Clara Street, San Jose ("Project"). Based upon all ofthe evidence in the record,
there can be little doubt that the site is contaminated with chlorinated solvents and other
hazardous waste based on its historic uses as a laundry, IBM punch card plant and medical
facility.

However, as shown below, the actual extent of the contamination is still not clear because it has
just come to our attention that the EIR omitted some testing results and mischaracterized other
tests. Until the City fully discloses the results of all contaminant testing conducted at the site,
and fully mitigates the potentially significant impacts on worker health and safety associated
with the contamination, the City cannot certify the ElR. Accordingly, CNA respectfully requests
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th~t the City withdraw the FEIR until full and proper groundwater, vapor and soil testing is
conducted according to State guidance and with proper regulatory agency oversight. Then, once
testing is complete, the City must recirculate the EIR for public review.

City Response 1:

CNA Comment 2:

A. Background

As described in the EIR, the historic uses at the site ofBuilding 800
include the Temple Laundry (1919-1943) and an IBM punch card
manufacturing facility (1943-1960). Possible contaminants of concern at
the site do include petroleum hydrocarbons and chlorinated solvents.

Although historic use of the site could have resulted in release of these
compounds, it does not necessarily follow that contamination has
occurred. As documented in the First Amendment to the Draft EIR,
further historic research concluded that dry cleaning (a possible source of
chlorinated solvents) likely did not take place at the Temple Laundry.

The EIR did not omit available test results. The September 24, 2008
Supplement (attached) to the Planning Commission StaffReport included
a Groundwater Investigation that was undertaken as part ofearly
implementation of Avoidance Measure HAZ-l. The sampling date listed
in the Groundwater Investigation Report was a typographic error. The
correct sampling date is September 5, 2008 and the results ofthe
groundwater sample analyses were included in a report dated September
23,2008. The laboratory analysis of the samples was not complete prior
to circulation of the First Amendment to the Draft EIR.

The EIR includes measures for further characterization around Building
800 and to avoid possible health and safety impacts during implementation
of the proposed demolition project. The measures included in the project
for handling materials during demolition activities, in accordance with
local, state, and federal regulations for environmental and worker safety,
are appropriate given the nature of the proposed project.

CNA submitted comments on the EIR on July 21,2008 and then supplemented those comments
on September 24,2008. 1 CNA's foremost concern with this Project has been the protection of
public health and welfare, including their members who live and work in the direct vicinity, and
the constructionworkers on site. Specifically, given the description of the site's former uses in
the DEIR, CNA's hazardous waste expert, Mr. Matt Hagemann, obtained and examined high
quality Sanborn Fire Insurance maps from San Jose State University library in order to fully
analyze the site's potential for hazardous waste contamination. His findings evidenced the
potential for a variety of contaminants such as petroleum hydrocarbons and chlorinated solvents
such as 1, 1, I-trichloroethane, tetrachloroethylene, 1, I-dichloroethylene, and trichloroethylene.

1 Those letters are provided here as Attachment A.
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According to theDEIR, Building 800 had been a former laundry and IBM facility. Mr.
Hagemann evaluated these former uses by examining the features of the Sanborn maps from
1932 until 1962, which indicated the potential for site contamination. Operation of the laundry
may have involved onsite storage of fuels and may have included dry cleaning operations.

City Response 2: This comment repeats assertions contained in the July 21, 2008 comment
letter on the Draft EIR by the appellant, which were responded to in the
First Amendment to the Draft EIR (refer to Responses GI-G8 and text
amendments on pages 32-33.) As documented in the First Amendment,
fuel oil storage is shown Sanborn maps from the 1930's, but further
historic research concluded that the dry cleaning likely did not take place
at the Temple Laundry.

CNA Comment 3: In addition, as described in the DEIR's Phase I ESA, the operation of the
IBM plant as a punch card manufacturing facility may have resulted in releases of solvents used
in inks, printer ribbons and for cleaning fluids for the presses. The Phase I ESA concluded with
reference to the IBM Plant:

Any number of hazardous materials and petroleum products could have been involved in
production, including coolants, oils, cutting fluids, etc. This site was not listed in any
state or federal environmental databases. Based on the size of the former facility, and the
length of time for which it was operational, PSI considers the former use of the subject
property as an IBM manufacturing plant to represent a recognized environmental
condition in connection with the subject property?

Although Mr. Hagemann could not discern the specific use of chlorinated solvents at the IBM
plant slated for demolition, he did document release of chlorinated solvents from an IBM punch
card site in Dayton, New Jersey, as described below by the U.S. EPA:]

IBM's manufacturing plant was constructed in 1956 and used until 1985 for
manufacturing of computer tabulation cards, printer ribbons, and other information
handling machine products. Chlorinated solvents - including 1, 1, I-trichloroethane
(TCA), tetrachloroethylene (PCE), 1, I-dichloroethylene (1, 1 -DCE), and
trichloroethylene (TCE) were used at the facility, especially for punch card and ink
operations. Elevated levels of site-related chlorinated volatile organic compounds
(VOCs) were detected in South BrunswickTownship supply well SB-II in 1977.
Investigation of the former IBM property and off-site areas indicated the presence of
DNAPL and dissolved-phase contamination in shallow and deep groundwater. This
contamination is believed to be associated with leakage from underground storage tanks
(USTs) and transfer lines formerly present at the manufacturing building.4

2 Environmental Site Assessment, at p. 4.
3 See Attachment 3 to CNA's July 21, 2008 letter; http://www.epa.govlRegion2/waste/fsibmday.pdf
4Id.
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The chemicals detected at the IBM facility in Dayton are associated with the following health
effects:

o TCA: effects in the liver and the nervous system of lab animals;5

o PCE:· human nervous system effects;6

o DCE: human nervous system, liver, and lung damage;7 and

o TCE: human nerve, kidney, and liver damage.8

Given that both facilities conducted identical operations during similar time frames, it was
reasonable for the City to assume that many ofthe same chemical releases and contamination
occurred at the Project site that occurred in Dayton. Underground storage tanks potentially used
at the San Jose IBM plant were not identified in the Sanborn Maps, but, nonetheless, they may
have been used for storage of solvents. Additionally, floor drains or dry wells may have been
used for disposal of solvent-contaiiring wastewater.

City Response 3: Please see Response 2. No new evidence of the presence of chlorinated
solvents similar to those used at the IBM plant in Dayton, New Jersey has
been presented.

CNA Comment 4: The above data is just a sample ofthe evidence CNA provided inits initial
comment letter on the DEIR. In response to CNA's comments, the Planning Commission
adopted a first amendment to the EIR on September 12,2008 and then a supplemental to the
FEIR on September 24, 2008.

B. The City Must Consider Critical New Information Regarding Site Contamination

To repeat, on September 24, 2008, well after the public comment period closed, the City issued a
"Supplemental" to the final environmental impact report. According to the FEIR Supplemental,
further testing was conducted after September 12,2008 which revealed low level petroleum
hydrocarbons in the vicinity of Building 800.9 Curiously, the actual study appended to the
Supplemental was undated. However, upon closer examination, it became clear that the reported
groundwater testing occurred on April 17, 2008, several months before the City's release of the
June DEIR. That particular testing indicated contamination of the underlying groundwater at
two test sites at concentrations that exceed Regional Water Quality Control Board screening
levels for total hydrocarbons as diesel. lO Unfortunately, this testing was carried out absent
regulatory agency oversight, thus its efficacy is called into question; moreover, there is no
indication that the regulatory agencies were ever notified of the results. More worrisome still,
the Supplemental shows that soil samples were also taken, but the results of those samples were

5 http://www.atsdr.cdc.gov/tfacts70.html.

6 http://www.atsdr.cdc.gov/tfactsI8.html.
7 http://www.atsdr.cdc.gov/tfacts39.html.
8 http://www.atsdr.cdc.govltfactsI9.html.
9 Supplemental to the FEIR, at p. 1 (September 24, 2008).
10 See letter from Matt Hagemann to Gloria D Smith, at p. 2 (September 29, 2008), provided here as Attachment B.
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not disclosed at aU.H As a result of the City's failure to timely and fully disclose the potentially
significant hazardous waste impacts, the public was unable to determine the actual scope and
status of the site's contamination. The City must rectify these omissions.

City Response 4:

CNA Comment 5:

C. Argument

The EIR (consisting ofthe Draft EIR and First Amendment to the DEIR)
was certified on September 24,2008 by the City of San Jose Planning
Commission. Results of groundwater testing (as called for in the EIR as
Avoidance Measure HAZ-1) were provided as a Supplement to the
Planning Commission StaffReport. The groundwater sampling report of
September 23,2008 was made available on the City's website and in the
Planning Commission staff report in an abbreviated format. The sampling
date ofApril 17, 2008 (Page 3) was a typographic error in the report
production, and the correct sampling date is September 5, 2008. Only
groundwater samples were collected for this report, and no soil samples
were obtained or analyzed.

As stated in the September 24, 2008 Staff Report ("Supplemental") to the
Planning Commission, the sampling results provide information that is
consistent with what has already been identified in the EIR, and does riot
present any new impacts. The groundwater- sampling is an
implementation ofAvoidance Measure HAZ-1 ahead of the planned
schedule, and will be used to implement Avoidance Measure HAZ-2,
including the development of a Site Management Plan, and possibly
further characterization of the site. The implementation of these
avoidance measures would have taken place in the same manner after the
approval of the demolition permit and the close of the public comment
period, but were undertaken before the EIR certification process was
complete. As with the groundwater investigation currently in progress on
the site near the comer ofNorth 14th Street and East John Street, the
County of Santa Clara, Department of Environmental Health has oversight
responsibility and will be notified of the results of the analyses.

Since July 21,2008 when CNA initially commented on the Project, it has come to our attention
that the vicinity around Building 800 is contaminated and that such contamination has been
improperly tested and improperly disclosed to decision makers and the public. And the small
amount of testing that has occurred was not done so under regulatory agency oversight nor were
the agencies notified of the groundwater quality exceedances.

An EIR's purpose is to inform the public and its responsible officials of the environmental
consequences of their decisions before they are made. Thus, an EIR "protects not only the

llid.
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environment but also informed self government.,,12 To fulfill this function, the discussion of
impacts in an EIR must be detailed, complete, and "reflect a good faith effort at full
disclosure.,,13 An adequate EIR must contain facts and analysis, not just an agency's
conclusions.14 CEQA requires an EIR to disclose all potential direct and indirect, significant
environmental impacts of a project. IS

Here, the City squarely failed the test. The Project's soil and groundwater impacts have come to
light in a confusing and disjointed fashion in direct violation of CEQA. Independent
investigation and analysis are critical to the CEQA process because information and analysis
allows decision-makers and the public to make an "independent, reasoned judgment" about a
proposed project. 16 Public notification serves the public's right "to be informed in such a way
that it can intelligently weigh the environmental consequences ofany contemplated action and
have an appropriate voice in the formulation of any decision."I? Only through an accurate view
of the project may affected outsiders and public decision-makers balance the proposal's benefit
against its environmental cost, consider mitigation measures, assess the advantage of terminating
the proposal and weigh other alternatives in the balance. The City's reliance on the II-hour
Supplemental to disclose evidence of site contamination that the City was aware of before it
issued the DEIR violates CEQA. Indeed, it is manifest under CEQA that "whatever is required
to be considered in an EIR must be in the report itself.,,18

City Response 5: The appellant submitted a letter (attached) to the City of San Jose on
September 24, 2008, the day of the Planning Commission hearing when
the EIR was certified. This letter states, "We appreciate the City adding
important mitigation measures to the first amendment to the EIR that will
protect the health and safety of construction workers at the demolition
site" (Appendix B).19 While the letter goes on to again request State of
California regulatory oversight of the site, the appellant clearly does not
disagree with the avoidance measures included in the First Amendment to
the Draft EIR.

The groundwater sampling completed in September 2008 was an early
implementation of these avoidance measures, and the resulting levels of
petroleum hydrocarbon contamination detected was a possibility
anticipated in the EIR, which included an additional avoidance measure
(Avoidance Measure HAZ-2) if contamination was discovered. Therefore,
the groundwater sampling in question was not information that would be
required for the decision-makers to consider the project.

12 Citizens ofGoleta Valley v. Board ofSupervisors (1990) 52 Ca1.3d 553,564.
13 CEQA Guidelines § 15151; San Joaquin RaptorlWildlife Rescue Center v. County ofStanislaus
(1994) 27 Cal.AppAth 713,721-722.
14 See Citizens ofGoleta Valley v. Board ofSupervisors, supra, 52 Ca1.3d at 568.
15 Pub. Resources Code § 21100, subd. (b)(1); CEQA Guidelines § 15126.2, subd. (a).
16 Concerned Citizens ofCosta Mesa, Inc. v. 32nd Dist. Agricultural Assn. (1986) 42 Ca1.3d 929,935.
17Id. at 938.
18 San Joaquin Raptor, supra, 27 Cal.AppAth at 727.
19 Gloria D. Smith, Adams Broadwell Joseph & Cardozo, "Re: Supplemental CEQA Comments on San Jose
Medical Center Demolition Project," letter to Rachel Roberts, City of San Jose, September 24, 2008.
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CNA Comment 6: In short, a primary function of the City's DEIR was to allow the public and
outside agencies to comment on the proposed Project's potential for site contamination. No such
right exists at the final EIR stage where we now find ourselves. Thus, the City's deferral of a
critical issue until the Supplemental impermissibly insulated it from public review.2o Based on
the foregoing, CNA respectfully requests that the City withdraw the FEIR until full and proper
groundwater, vapor and soil testing is conducted according to State guidance and with regulatory
agency oversight. Then once testing is complete, the City must recirculate the EIR for public
reView.

City Response 6:

ALTERNATIVES

Since the detection of the contamination in the September 2008
groundwater sampling was discovered through the early implementation
of an avoidance measure included in the First Amendment to the Draft
EIR, which the appellant did not contest, no new significant impacts have
been identified and recirculation is not required. If the project applicant
had completed the sampling following the Planning Commission hearing
of September 24, 2008, it would have been considered part of the
mitigation and avoidance measures required by the City for project
implementation, and would not have been completed during a period of
public review. It was anticipated the sampling would have been
conducted after project decision, but applicant decided to undertake the
testing while the project was still pending.

As stated previously, no new significant impacts have been identified.
Therefore, recirculation of the EIR is not required.

If the Council does not uphold the Certification of this EIR, then Council would need to indicate
the specific analysis needed to complete the EIR. This analysis would need to be completed, the
EIR re-circulated, and considered by Planning Commission prior to any consideration of the San
Jose Medical Center Planned Development Permit by the Director ofPlanning, Building and
Code Enforcement.

PUBLIC OUTREACHIINTEREST

o Criterion 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

o Criterion 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality oflife, or financial/economic vitality ofthe City. (Required: E­
mail and Website Posting)

20 Mountain Lton Coalition v. Fish and Game Com. (1989) 214 Cal.App.3d 1043, 1052.
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o Criterion 3:, Consideration of proposed changes to service delivery, programs, staffing
that may have impacts to community services and have been identified by staff, Council
or a Community group that requires special outreach. (Required: E-mail, Website
Posting, Community l\tIeetings, Notice in appropriate newspapers)

Public Notice and Review of Draft EIR

On May 29, 2008, the Director of Planning, Building and Code Enforcement caused a Notice of
Availability (NOA) to be published in the San Jose Mercury News, mailed to owners/occupants
within 1000 feet of the project boundary, and posted for review with the County Clerk. As
required by Pub. Res. Code secs. 21092(b), 21092.6; CEQA Guidelines secs. 15087, 15105, the
NOA contains (1) a project description and location, (2) identification of significant
environmental impacts, (3) specification of the review period, (4) identification of the public
hearing date, time, and place, (5) information about where the Draft EIR is available, (6) and
whether the project site is a listed toxic site.

The Director filed a Notice of Completion (NOC) with the State Clearinghouse to coordinate the
systematic review of the Draft EIR with State Agencies such as the Departmentof
Transportation. CEQA requires State Clearinghouse review of an EIR when a project, such as
the Demolition of the San Jose Medical Center, is of "statewide, regional, or area-wide
significance".

The Draft EIR was circulated for public review for 45 days, beginning on June 4, 2008 and
ending on July 21,2008, in accordance with the 45-day review period required by Pub. Res.
Code sec. 21091 and CEQA Guidelines 15087 and 15105. The Draft EIR was available for
review in the Department of Planning, Building and Code Enforcement, at the Martin Luther
King Junior Main Library and a local branch library within the project area, and online on the
Department's website. In addition, the Draft EIR was mailed to Federal and State Ag~ncies,

Regional and Local Agencies, and private organizations and individuals listed in Section I of the
First Amendment to the Draft EIR. Notice of the 9/24/08 Planning Commission EIR certification
hearing and the 12/9/08 City Council EIR appeal hearing was provided through direct mailing to
a 1000' radius of the project site, to all who commented on the Draft EIR, through publication in
the San Jose Mercury News, and online on the Department's website.

COORDINATION

Preparation of the responses in this memo to the FEIR appeal has been coordinated with the City
Attorney's Office.

FISCAL / POLICY ALIGNMENT

Not applicable.
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COST SUMMARY / IMPLICATIONS

Not applicable.

BUDGET REFERENCE

Not applicable.

CEQA

Resolution to be adopted.

~M: LJ 1M ,.eU..
JOSEPH HORWEDEL DIRECTOR
Planning, Building and Code Enforcement

Please contact Akoni Danielsen, Principal Planner, at 535-7823 for any questions.

cc: Appellant
Applicant

Attachment:
-Appeal dated 9/29/08 by California Nurses AssociationlNational Nurses Organizing Committee
-Letter dated 9/24/08 to Planning Commission by California Nurses AssociationlNational Nurses
Organizing Committee
-Supplemental Memo dated 9/24/08 to Planning Commission from Planning Director Joseph
Horwedel



Attachment 1
CITY ()j'

~~JQ.~~ ~' : , : : :.g.~.!Y..g.~;.?~.~ ~.S??...~
Plnnning, Building and Coda Enforcement

200 Enst Santa Clara Street
San Jose, CA 95113-1905

tel (408) 535·3555 fax (408) 292·6055
Website: www.sanloseca.gov/plannlng

~:·\I'[TAi. Of SH-iCON 1,~.lLEY

.,
I

NOTICEOF ENVIRONMENTAL APPEAL

.TO BE COMPLETED BY PLANNING STAFF

FILE NUMBER
RECEIPT #

TYPE OF ENVIRONMENTAL DETERMINATION (EIR. ivlND. EX) AMOUNT

DATE

BY

TO BE COMPLETED BY PERSON FILING APPEAL
PLEASE REFER TO ENVIRONMENTAL APPEAL INSTRUCTLONS BEFORE COMPLETIt'JG THIS PAGE.

THE UNDERSIGNED RESPECTFULLY REQUESTS AN APPEi\L FOR THE FOLLOWING ENVIRONMENTAL DETERMINA·
TlON:

PD07-008

REASON(S) FOR APPEAL (For additional comments. please atrach a separate shee!.):

(SEE A'rTACHED)

PERSON FILING APPEAL

NAME California Nurses Association/National Nurses Organizing IDAYTltvlE TELEPHONE

committee c/o Gloria D. Smith ( ) .

ADDRESS Adams Broadwell f Joseph & Cardozo CITY STATE ZIP CODE

Gn1 (;F1 rplol? I." R 1 vA !=; ,i rp 1(jnn ;;:;n, t·h C:',n l"rF1nri c:rn ri'l. . q ,1 nRn
SIGNATUHE

~Mfr;...;; n~ .IDATE· 9-29-08. - CONTACT PERSON
([FDIFFERE~JT FROM PERSON FILING APPEAL)

NAivlE ..

SEE ABOVE

ADDRESS CITY STATE ZIP CODE

DAYT1ME TELEPHONE IFAX NUr\f16ER IE·MAIL ADDRESS
650 ~89-1660 p50· 1589-5062 g smith@:ldamsbroad\olell . com
\

PLEASE CALL THE APPOINTMENT DESK AT (4G8) 535-3555 FOR AN APPLICAT10N APPOINTMENT.
THIS APPLICATION APPOINTMENT IS LOCATED ON THE 3RD FLOOR OF CITY HALL.



Reasons for appeal

Through this appeal, CNA is renewing its request that the City invoke regulatory
.agency involvement from either the regional water board or the Department of
Toxic Substances Control, as appropriate; to oversee necessary testing at the Project
site. CNA made this request to the Planning Commission at its September 24,2008
hearing. At that hearing, the Planning Commission denied CNA's request, certified
the EIR, and then introduced new information via a "supplemental to the final
environmental impact report." That document along with new information posted
on the City's official website on approximately September 24, 200S,tinUlcateslhatf
.th:~,;QitY~fc!il¢gt.Qg!~~c1~?,~~,~y!g!3.~<:~}~L~Jte:~0!!t,qmln~tiQQ·ithildin"April,'2Q08:L'j

The'City was required to disclose this new information in its DEIR for public
review. Given that this new information was not available during the public
comment period, there was no way for CNA to raise the issue of additional testing
and disclosure prior to this appeal.H~NAlsappealingJb.,(~UJ!tY~~J~il:iJ.r?~tQWHhclr~WJ
;tb·~·FEIRuntiLful1andprbpergiotin:dwa.ter,Vaporand soil tesfirigcan he 'ConduCted /
c.'IESJ?~5!illg J()~S,ta,t~,gt!!c!9-P<;~.@9:!yjthJlr.()p~rreglll~tqry ~g13I1.CY.9yersight; then,. once;
~~.e~~Ilgjscomplete, the. CitYIllu~trec:iE:tlletet.he:EULforpublic review i

219U·l1071l



. ADAMS BROADWELL JOSEPH & CARDOZO
DANIEL L. CARDOZO
THOMAS A ENSLON

PAUL F. FOLEY'
TANYA A aULESSERIAN

MARC O. JOSEPH
LOULENA A. MILES
GLORIA D. SMITH

FELLOW
RACHAEL E. KOSS

OF COU'lSEL
THOMAS R. ADAMS
ANN BROADWELL

-Licensed in New YOlk only

It. punfESSIONAL ConI-ORATION

ATTORNEYS AT LAW

601 OATEWAY BOULEVARD. SUITE .1000·

SOUTH SAN FRANCISCO. CA 94080·70H

TEL (650) 589·1660
FAX (650) 589.6362

gs mith" 11 da.mG b fa Q dwofl.com

September 29, 2008

SACRAMENTO OFFICE

520 CAPITOL MALL. SUITE 350
SACRAMENTO, CA 95814·4715

TEV (916) H4·6201
FAX: (916) 444-6209 .

VIA ELECTRONIC AND REGULAR MAIL

Ms. Rachel Roberts
City of San Jose
Planning Division
200 East Santa Clara Street, Tower 2
San Jose, CA. 95113
Rachel.roberts@sanioseca.gov

Re: Appeal of September 24, 2008 Planning Commission Decision
San Jose Medical Center Demolition Project (PD~7';'008)

.Dear Ms. Roberts:

We write on behalf of the California Nurses AssociationlNational Nurses
Organizing Committe~ (hereinafter 'lCNA") to appeal the. City of San Jose Planning
COlmnission's September 24, 2008 decision to ceitif)r the final environmental impact
report for the Planned Development Permit, PD07-008, to demolish the San Jose
Medical Center located at 675 East Santa Clara Street, San Jose ("Project"). Based
upon all of the· evidence in the record, there can be little doubt that the site is
contaminated with chlorinated solvents and other hazardous waste based on its
historic uses as a laundry, IBM punch card phl.11t and medical facility.

'. .

However, as shown below, the actual extent of the contamination is'still not
clear because it has just come to our attention tha~tKeEIRQ!!iittedsolIletestingi

t¢~lt1tsa,A~l@t~£9:~~:~St~IAz7~",2o~h~r~~§.!Sll;lln.tiJ:the..GitY,fu.Hy.~.~iff9s~~·~Ji~i~§~ilft~ of
all contaminant testing conducted at the site, and fully mitigates tile potentially

;signincalltimpa.cts onwo~kerhealthal1dsafetya~sociatedwith the contamination,
'~1}e City cannQ~:yerti:malgE:tR~~;Acc'()i·dirig-lYi;.CNA'i~esp~ctftilljr-~~qmtststlr~{tlie-s:g

KQItY':WItA1!t~W7ihITEIR·ii~ti1'frill~~$g-f5f.opeFgrouhdwnt~t;yapcfrifhd"~6irte;tin:tis·
fQ!!~iI_~~~!J..~~£l::9_ig~:llgt(>.):>.ta-!~gu~d~nc~and -with:proper regulatory~gE}IlCy.()yersight.
lrr~Ilm~~~!!ffg:I~£"[illI11~j~~E:!J}!;:fl~Y]m!~1:t~£ifi=~!~lEn~ljit~lli·:for~pJi1?li~~t~i~~:j?

21!}!l·OOli/l
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A. Background

CNA submitted comments on the EIR on July 21, 2008 and then
supplemen'ted those comments on September 24, 2008.1 CNA's foremost concern
with this Project has been the protection ofpublic health and welfare, including
their members who live and work in the direct vicinity, and the construction
workers on site. Specifically, given the description of the site's former uses in the
DEIR, CNA's hazardous waste expert, Mr. Matt Hagemann, obtained and examined
high quality Sanborn Fire Insurance maps from San Jose State University library
in order to fully analyze the site's potential for hazardous waste contamination. His
findings evidencedthe potential for avariety of contaminants such as petroleum
hydrocarbons and chlorinated solvents suchas l,l,l-trichloroethane,
tetrachloroethylene, l,l-dichloroethylene, and trichloroethylene.

According to the DElli, Building 800 had been a fanner laundry and IBM '
facility. Mi-. Hagemann evaluated these fanner uses by examining the features of
the Sanborn ll'iapS from 1932 unti11962, which indicated the potential for site
contamination. Operation of the laundry may have involved onsite storage of fuels
and may have included dry cleaning operations. In addition, as 'described in the
DEIR's Phase I ESA, the operation of the IBM plant as a punch card manufacturing
facility may have resulted in releases of solvents used in inks, printer ribbons and
for cleaning fluids for the presses. The Phase I ESA concluded with reference to the
IBM Plant:

Any number of hazardous materials and petroleum products could
have been involved in production, including coolants, oils, cutting
fluids, etc. This site was not listed in any state or federal
environmental databases. Based on the size of the fonner facility, and
the length of time for which it was operational, PSI considers the,
,former use of the subject property as an IBM manufacturing plant to
represent' a recognized environmental condition in connection'with the
subject property.2

Although Mr. Hagemann could not discern the specific use of chlorinated
solvents at the IBM plant slated for demolition, he did document release of

11 Those letters are provided here as Attachment A.
2 Environmental Site Assessment, at p. 4.

2199-01l61l
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chlorinated solvents from an IBM punch card site in Dayton, New Jersey, as
descIibed below by the U.S. EPA::~

IBM's manufacturing plant was constructed in 1956 and used until
1985 for manufacturing of computer tabulation cards, printer ribbons,
and other information handling machine products. Chlorinated
solvents-including 1,1,1 -trichloroethane (TCA), tetrachloroethylene
(PCE), 1,1-dichloroethylene (1,1 -DCE), and trichloroethylene (TCE)­
were used at the facility, especially for punch card and ink operations.
Elevated levels of site-related chlorinated volatile organic compounds
(VOCs) were detected in South Brunswick Township supply well SB-11
in 1977. Investigation of the former IBM property and off-site areas
indicated the presence ofDNAPL and dissolved-phase contamination
in shallow and deep groundwater. This contamination is believed to be
~ssociatedwith leakage from underground storage tanks (USTs) and
transfer lines f~rmerlypresent at the manufacturing building:t

The chemicals detected at the IBM facility in Dayton are associated with the
following health effects:

o TCA: effects in the liver and the nervous system oflab animalsj5

o PCE: human nervous system effects;G .
o DCE:human nervous system, liver, and lung damage;7 and
o TCE:'human nerve, kidney, and liver damage.8

Given that both facilities conducted identical operations during similar time
frames, it was reasonable for the City to assume that many of the same chemical
releases and contamination occurred at the Project site that occurred in Dayton.
Underground storage tanks potentially used at the San Jose IBM plant were 110t
identified in the Sanborn Maps, but, nonetheless, they may have been used for
storage of solvents. Additionally, floor drains or dry wells may have been used for
disposal of solvent-containing wastewater. .

3 See Attachment 3 to CNA's July 21, 2008 letter; http://www.epa.govlRegion2/waste/fsibmday.pdf
-t Id. .
6 http://ww,\'.atsdr.cclc.gov/tfaCts70. 11 tml.
G http://www.ntsdr.cdc.govltfacts18.htmJ.
7 http://www.atsdr.cdc.gov/tfacts39.html.
Ii http://www.atsdr.cdc.gov/tfacts19.html.
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The above data is just a sampl~-Q[t:g~-J~YiJl~llS~,Q:t:r1\.IJ&():dd.e(ijnj71Li!].itial

.~co.~;!;~_.!~~,~,~~r"~~o~H,.~}?~:~~J!~~1lJ1~!f~~9~~tiE~,r~~~~¥~~~;~-!i~}~!~!i#~~,-.".,-:.,>,_·, •. ,'.
~;C()mill!~~lonado .te' ..•' ta.mendmentto th~ EI]to~§epteiliber12;2008 andthen

'7,-:,i~pp}~m~IitaltotheFE~.iiJ:f~mQer:24:250K;E;~l '.
B. The City Must Cons:i.der Critical New Infonnation Regarding Site

,Contamination

To repeat, on September 24, 2008, well after the publiccorrunent period
closed, the City issued a "Supplemental" to the final environmental impact report.
According to the FEIR Supplemental, further testing was conducted after
September 12, 2008 which revealed low level petroleum hydrocarbons in the vicinity
ofBuilding 800.9 Curiously, the actual study appended to the Supplemental was
utldated.mQ_le~~t;;~x~ml!I[!f£~cit]~~m[~Cl~!!r]Iljiftlie-t~pg,rt~1dz

~l[f211R~'Yf\te~?~~~~!!g~Q~9~:q~i:l=-9:"il:it\gri!21.7~i~QP~l:~everalmonths before the City's
release'of the-June DEIR:'-ThatiJartieulartestmg indicated contamination of the
underlying groundwater at two test sites at concentrations that exceed'Regional
Water Quality Control Board screening levels for total hydrocarbons as diesel.lu

Unfortunately, this testing was carried out absent regulatory agency oversight, thus
its efficacy is called int() question; moreover, there is no indication that the
regulatory agencies were ever notified of the results. More worrisome still, the
Supplemental shows that soil samples were also taken, but the results of those
samples were not disclosed at all. l1 As a result of the City's failure to timely and
fully disclose the potentially significant hazardous waste impacts, the public was
unable to determine the actual scope and status of the site's contamination. The
City must rectify these omissions.

c. Argument

Since July 21, 2008 when CNA initially commented on the Project, it has
come to our attention that the vicinity around Building BOO'is contaminated and
that such contamination has been improperly tested and improperly disclosed to

9 Supplemental to the FEIR, at p. 1 (September 24, 2008).
10 See letter from Matt Hagemann to Gloria DBmith, at p. 2 (September 29, 2008), provided here as
Attachment B.
IIId.

21!l!l-OOGa
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decision makers and the public.. And the small amount of testing that has occuned
was not done so under regulatori agency oversight nor were the agencies notified of
the groundwater quality exceedances.

An EIR's purpose is to inform the public and its responsible officials of the
environmental consequences of their decisions before they are made. Thus, an EIR
''protects not only the environment but also Informed self-goveInment."12 To fulfill
this function, the discussion of impacts in an EIR must be detailed, complete, and
"reflect a good faith effort at full disclosure."13 All adequate EIR must contain facts
and analysis, not just an agency's conclusions. 1<1 CEQA requires an EIR to disclose
an potential direct and indirect, significant environmental impacts of a project. ITl

Here, the City squarely failed the test. The Project's soil and groundwater·
impacts have corne to light in a confusing and disjointed fashion in direct violation
ofCEQA. Independent investigation and analysis are critical to the CEQA process
because information and analysis allows decision-makers and the public to make an
"independent, reasoned judgment" about a proposed project. 16 Public notification
serves the public's right "to be informed in such a way that it can intelligently weigh
the environmental consequences of any contemplated action and have an
appropriate yoke in the formulation of any decision."17 Only through an acc1,1rate
view of the project may affected outsiders and public decision-makers balance the
proposal's benefit against its environmental cost, consider rriitigation measures,
assess the advantage of terminating the proposal and weigh other alternatives in
the balan.ce.JlJ!E,L~~tY:lr!~elia.Ilc~·OiflliEFl1=liCmrSuppleii!~Q1I!Et(Lc1j~~clQ~it~YideHce:bf!.

~g;~~~1}I~~rt~foi~Hi'atJth~UItyw~s~ariotb?for~lIissu.~d~the]5EI.~}}Qli{~s'~·
t~QEQA~;'Indeed, it is manifest under CEQA that ''whatever is required to be

considered in an EIR must be in the report· itseif." 18

In short, a primary function of the City's DEIR was to allow the public and
outside agencies to comment on the proposed Project's potential for site

12 Citizens ofGoleta Vailey u. Board ofSupervisors (1990) 52 Ca1.3d 553, 564.
13 CEQAGuidelines § 15151; San Joaquin Raptor/Wildlife Rescue Center v. County ofStanislaus
(1994) 27 Cal.AppAth 713,721-722.
14 See Citizens ofGoleta. Valley v. Board ofSupervisors, supra, 52 Cal.3d at 56B.
16 Pub. Resources Code § 21100, subd. (b)(1)j ·CEQA Guidelines § 15126.2, subd. (a).
16 COllcemed Citizens ofCosta Mesa. Inc. v. 32nd Dist. Agricultural ASSli. (1986) 42 eal.3d 929,935.
17 [d. at 938.
18 San Joaquin Raptor, supra, 27 Cal.App.4lh at 727.
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contamination. No such right exists aUhe finalEIR stage where we now Hnd
ourselves. Thus1 the City's defcnal of a critical issue nntil the Supplemental
impermissibly insulated it from public review. UJ

Sincerely,

Gloria D. Snuth

GDS:bh
Attachments

1lJ J{ountain Lion Coalition v. Pish and Game Com. (989) 214 Cal.App.:3d 1043, 1052.



I:JS;W:419i:e':1 Te~hnical Consultation, ~ata ~nalysis and
~. :::>: ..' .:.::<:.;:.:':.':':' '.Litigation Support for th EnvIronment

201 Wilshire Boulevard, Second Floor
Santa Monica, Ollifornia 90401

Fax: (949) 717-0069

Mall Hagemann
Tel; (949) 887·9013

Email: mhariemann@swape.com

September 29, 2008

Ms. Gloria D. Smith
Adams Broadwell Joseph & Cardozo
601 Gateway Boulevard, Suite 1000
South San Francisco, CA 94080

Subject: Comments on the September 24, 2008 City of San Jose Memorandum

Dear Ms. Smith:

In a letter forwarded to your attention on September 19, 2008, we asked the City of San
Jose to request voluntary oversight of soil and groundwater sampling at the former San
Jose Medical Center..Under regulatory agency oversight, we believe environmental
sampling as proposed in the September 2008 First Amenqment to the EIR ("Final EIR"),
in response to comments we submitted on July 21, 2008; would better ensure that any
remaining contamination would be consistent with intended reuse of the property,

Since we prepared the September 19, 2008 letter, we received notification of a report of
groundwater testing that was attached to a September 24, 2008 City of San Jose
memorandum. I The memo states that it "transmits the results of additional soil and
groundwater sampling since release of the Final EIR September 12, 2008." .

The report, entitled Groundwater Investigation Report for Building 800, Fonner San Jose
Medical Center and included with the September 24, 2008 memo as Attachment 2, is
undated. Upon examination, we found the report includes results of groundwater samples
collected from boreholes tluit were advanced on April 17,2008. Contrary to the City's
claim, groundwater samples were apparently collected on April 17, 2008, before the
release of the June 2008 DEIR and well before the release of the September 24,2008
Final EIR. (Please note that that Appendix A, Groundwater Sampling Protocol and
Appendix B, Laboratory Results and Chain of Custody Procedure, which would clarify
the date on which samples were collected, were not "included at the website where tlle

I http://www.sunjoseca.l!ov/plllnningleir/SJMediC31/ml-memo.pdf

1



Cit}' of San Jose posted the report.) The report also describes the' collection·of soil ,
samples (p. 1); however, no soil analytical results are docum~Jlted or are ref~renced iil the
appendices. In order for us to accurately assess the Project, the soil samples must be
disclosed.

However, the results of the disclosed sampling sho\v contamination of the underlying
groundwater at two borings at concentrations that exceed R~gional Water Quality COlltml
Board screening levels for total petroleum hydrocarbons as dieseL We emphasize that
the ground\vater sampling was conducted without oversight and we have 110 indication
from review of the docwnelltaiion that the regulatory agencies were notified of the
results.

To summarize, the results of the April 17,2008 soil and groundwater sampling were not
.included in the June 2008 DEIR and they were not included ill the September 2008 Final
EIR, even after we had recommended soil and groundwater sanipling in our July 21, 2008
letter we addressed to your attention. 'TIle lack of disclosure emphasizes, in our opinion,
the need for regulatory agency oversight to ensure that potential contaminant sources at
the site do not jeopardize' worker health and to ensure adequate protection of underlying
groundwater resources. Agency oversight would also better ensure protection of public
health from iIitended reuse 0 f the land.

Sincerely,

Matt Hagemann

2
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JOSEPH & CARDOZOADAMS
DANIEL L CARDOZO
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PAUL F. FOLEY' .
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A F"IOFF.s..c;IONAl C::oJIPOHATION

ATTORNEYS AT LAW

601 GATEWAY BOULEVARD. SUITE 1000

SOUTH SAN FRANCISCO. CA 94080·7037

TEL (650) 589·1660

FAX (650) 589-5062
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SACRAMENTO OFFICE

520 CAPITOL MALL. SUITE 350
SACRAMENTO. CA !l5814·~715

TEL: (916) 444:6201
FAX: (916) 444-6209

OF COUNSEL
THOMAS R ADAMS
ANN BROADWELL

•Llcensed.in New York only September 24,2008

VIA HAND DELIVERY

Ms. Rachel Roberts
City of San Jose
Planning Division
200 East Santa Clara Street, Tower 2
San Jose, CA 95113

Re: Supplemental CEQA Comments on San Jose Medical Center
Demolition Project

Dear Ms. Roberts:

On behalf of the California Nurses AssociationlNational Nurses Organizing
Committee (hereinafter "CNA") we \vant to express our thanks to the City for
taking our comment letter of July 21,2008 into consideration. We appreciate the
City adding important mitigation measures to the first amendment to the EIR that
will protect the health and safety ofconstruction workers at the demolition site.

In addition to the EIR's avoidance measures, the City may want to consider
submitting an application to state regulatory agencies requesting their oversight in
the testing phase described in avoidance measure HAZ-l. Then ifhazardous waste
is found, the regulatory agencies can ensure full and proper clean-up resulting in a
clean bill ofhealth at the site. Full clean-up will allow the City to approve future
development proposals at the site..

FOl,tunately, the application process for the City to s~ek reg1ilatory agency
involvement is simple. Once the City makes the request, either the Water Board or
DTSC would take it from there. For a better understanding of the process, please
see the attached letter from our expert, former EPA senior scientist, Matt
Hagemann.

21!1!J·1l1l511
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Thallk you for your cOl1sideratiOli of this additional reconunendation. Please
do not hesitate to contact me ifyou have any questions.

Sincerely,

Gloria D. Smith

GDS:bh
Attachment

2H)!!·IJlI5n



Technical Consultation, Data Analysis and
Utigation Support for the Environment

201 Wilshll:e Boulevard, Second Floor
Santa Monica, California 90401

Fax: (949) 717-0069

Matt Hagemann
Tel: (949) 887-9013

Email: mhagemann@swape.com

September 19, 2008

Ms. Gloria D. Smith
Adams Broadwell Joseph & Cardozo
601 Gateway Boulevard, Suite 1000
South San Francisco, CA 94080

Subject: Comnients on September 2008 First Amendment, San Jose· Medical
Center Draft Environmental Impact Report, San Jose, California

Dear Ms. Smith:

In response to the comments we prepared and included in a July 21, 2008 letter, the City
of San Jose, in the September 2008 First Amendment to the DEIR, has required soil and
groundwater testing at the former San Jose Medical Center in San Jose, California as
follows (p. 17):

Text has been added to the EIR to clarify and expand upon measures included in
the project to avoid substantial risks to demolition workers and the environment
from possible historic contamination encountered during demolition. These
measures also include pre-demolition groundwater testing around the perimeter of
Building 800 so that contractors can be aware of any substantial chlorinated
solvent contamination in groundwater and use appropriate equipment and trained
personnel where exposure to vapors is possible.

We applaud the City for responding to the conditions we described to better ensure the
protection of construction worker health and safety. We note, however, that because the
site is not under active oversight by a California environmental regulatory agency, the
sampling would be conducted without any agency review and therefore the adequacy of
the investigations with respect to future land uses would be uncertain.. Therefore, we
suggest the City approach California environmental regulatory agencies to ensure that the
groundwater sampling and soil and vapor testing is conducted according to State
guidance. Under agency oversight, the results of the environmental sampling can be

1



reviewed toensure any remaining contamination is consistent with intend~d reuse of the
property.

In recent years, voluntary cleanup agreements have been employed at numerous sites that
are not under active regulatory agency oversight but where contaminants are known or
suspected to exist. These sites, when slated for development, are called Brownfields and
voluntary cleanup agreements are seen as a tool that can ensure appropriate reuse
consistent with environmental conditions.

Developers ofBrownfield sites typically request oversight WIth submittal of an
application to California environmental regulatory agencies (the State Water Resources
Control Board or the Department ofToxics Substances Control) which can be found
online at:
http://www.dtsc.ca.gov/SiteC1eanup/Brownfields/upload/VCP App DTSC 1460.pdf
The application process is simple and requires documentation ofbasic site information to
allow the agencies to confirm the need for oversight and the appropriate lead agency.

If, following the completion of the planned soil and groundwater investigations,
contaminants are found at the site, the use of land use covenant or deed restrictions
should be considered to ensure that future development does not include uses such as
residential housing, hospitals, schools, or day care centers that may put future residents
and occupants at risk. We urge, in conjunction with regulatory agency discussions
regarding voluntary cleanup agreements that land use covenants and deed restrictions be
considered as a tool to ensure that inappropriate land uses are prohibited.

Sincerely,

Matt Hagemann

2
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PRESERVATION ACTION
COUNCIL OF SAN JOSE

Dedicated to Preserving San Jose's Architectural

September 24, 2008
Tun Zito, Chair
San Jbse Planning Commission
Department ofPlanning, Building, and Code Enforcement
200 East Santa Clara Street, 3rd Floor
San Jose, CA 95113

RE: PD 07-008 - Demolition of the San Jose Medical Center

Dear Chair Zito and Commissioners:

We are writing on behalf of the California Nurses AssociationlNational Nurses Organizing Committee
(CANINNOC) and the Preservation Action Council of San Jose (PAC-SJ) respectively to express our
concerns about the preservation of Building 800 on the former San Jose Medical Center site. On August 6,
2008 the City's Historic Landmarks Commission voted to recommend listing the qualifying property on the
historic resources inventory as a candidate city landmark.

As you are aware, in July, PAC-SJ submitted comments on the DEIR for the above referenced project.
Specifically, PAC-SJ expressed concern for the potential damage to the historical portion ofBuilding 800
that will be caused by the proposed demolition of the 1928 portion of the same building. Contained in
those comments, PAC-SJ expressed support for Alternative 7.3 (Retention of 1928 Portion of Building
800) contained in the DEIR.

Since these comments were submitted, CNA, which also filed DEIR objections, has expressed support of
PAC-S1's position regarding the historic preservation of the entirety of Building 800. Most recently,
members of both PAC-SJ and CNA spoke at the Historic Landmarks Commission meeting on August 6,
2008, echoing PAC-S1's written comments. Following the public testimony, the Historic Landmarks
Commission adopted a resolution, by a 7-0 vote, to recommend listing the entirety of Building 800 on the
City's Historic Resources Inventory as a Candidate City Landmark, a distinction superior to the standard
Structure ofMerit the applicant was seeking.

CNA and PAC:·SJ support the resolution passed by the Historic Landmarks Commission, and strongly
encourage the Planning Commission to select Alternative 7.3 as outlined in the DEIR. It has become clear
that Building 800 is a valuable historic resource for the City of San Jose, and protecting it in its entirety is
the only way to ensure 100% protection of any of it.

\/Y, /l

~£. -
Brian Grayson .
Interim Executive Director
PAC-SJ
72 N 5th St., Suite 9; San Jose, CA.
Mail: P.O.Box2287.SanJose.CA. 95109-2287
Tel/Fax: (408) 998-8105
info@preservation.org
www.preservation.org
PACSJ is a 501 (c) 3 non-profit organization.
EIN: 77-0254542

esearc r
California Nurses Association
1871 The Alameda, Suite 300
San Jose, CA 95126

Tel: (510) 273-2255
Fax: (510) 663-5712
sellis@calnurses.org
www.calnurses.org



Attachment 3 AGENDA: 09124/08
ITEM: 3.b.

CITYO~ ~. ~
SAN]OSE
CAPITAL OF SILICON VAILEY

Department ifPlanning) Building and Code Enforcement
JOSEPH HORWEDEL, DIRECTOR

TO: PLANNING COMMISSION

SUBJECT: SEE BELOW

FROM: Joseph HOlwedel

DATE: September 24,2008

COUNCIL DISTRICT: 3
SNI: 13th StreetNAC

SUPPLEMENTAL. .

SUBJECT: Certification of Final Environmental Impact Report (EIR) prepared for the
proposed Planned Development Permit, PD07M 008, to demolish the San Jose Medical
Center located at 675 East Santa Street. The project would include the demolition of ten
existing buildings (many attached), totaling appi'oximately 339,000 square feet that comprise
the San Jose Medical Center, located at 675 East Santa Clara Street in central San Jose. All ten
buildings would be demolished as part of the proposed project, with the exception of an
approximately 5,400 square foot portion of Building 800.

REASON FOR SUPPLEMENT

. This memo transmits the results of additional soil and groundwater sampling since release of the.
Final EIR September 12, 2008. .

The investigation was conducted to implement, ahead of schedule, Avoidance Measure HAZ-1
. ofthe First Amendment to the Draft Environmental Impact RepOlt (see attached): Residual

groundwater contamination oflo~'-leve]petroleum hydrocarbons was detected at two ofthe six
drilling locations within the vicinity of Building 800. However, no evidence of other

. contaminants, such as volatile organic compounds, was detected.

The levels and type of contaminant found is not uncommon but rather is in keeping with the
contaminants often found at commerc~aland industrial sites that have been in use for multiple
decades. Per the consultant's recommendation, the results ofthe ~vestigationv.Till be
incorporated into the Site Management Plan (SMP) to safely govem demolition activity and will
be shared with the County Health Department, which has oversight responsibility.

Recent projects developing older commercial and industriaI'properties, such as Hitachi,
. Sobl;ato/Race Street, Markovits & Fox and several sites in North San Jose, have typically

encoulltered more significant contamination. The low levels ofhydrocarbons detected on the
SJMC site would not pose a significant risk to workers, the sun-ounding community, or the
environment during demolition or post-demolition while the site remaiD:s vacant.



To; Planning Commission .
Subject: 09124/08 Item 3.b Final EIR for San Jose Medical Center Demolition File No. PD07-008
PAGE: 2of2 .

. . .
The sampling results provide information that is consistent with what has already been identified
in Section 3.5.2.2 of the EIR,.Hazards and Hazardous Materials Impacts, On-site Project
Impacts, that "The site may have remaining contamination frOpl soil and groundwater from
historic uses on the site" and that "residual groundwater or soil contamination would·not impact
demolition or security workers on the site." Furthermore, the investigation has implemented

.. Avoidance Measme HAZ-l ahead of schedule. The sampling would otherwise have occurred
after a project decision and prior to demolition activity. Therefore, the sampling results do not
trigger the need to re-circulate the Draft EIR,nor prepare a. revised First Amendment.

~~H,t ~~~P JOSEPH HORWEDEL, DIRECTOR
Planning, Building, and Code Enforcement

Attachments
Attachllient 1- Avoidance Measure HAZ-l
Attachment 2~ PSI Groundwater Investigation Report:
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the contamination, ifpresent. Additional analysis (lnd re~e,diation ofthe:' site, 'such as soil sampIll&' ,
may be r.equired as part o~ a futUi:e development proj~ct.:. :,' ' , .. " " "

"

, , Although co~tact with soil or woundwater by demolition workers'is unlikely, since Building 800 is
the oldest building on site, and records- of chemical use at the building are not complete, the'
,following avoidance 'measures shall be implemented,pri?~ to and during demolition:

AvoiDANCE MEASURE HAZ-l: During the partial 'demolition ofBuilding 800, 'there is the
: potential for coming into limited contact with impacted soil and or,soil vapdr associatedwith the

former site uses, although no 'mass 'grading'cir' exca'vation of soil beneath the building is to be' ,
performed., The following measures will,be followed to address the health and safety concerns
assoclated with former site uses. '

., A groundwater investigatioIl: will be completed for contaminan~ of conce~(p~troleum
hydrocarbons and' chlorinated solvents) at the site prior to demolition. Due to the shallow'
groundwater at the site, the primary contaminant migration pathway at the site would be , '
groundwater. 'A preliminary ,groundwater investigation ofthe, subject property to collect
groundwater samples for analysis or'contaminantswill aid in developing the' Slte
Ma'nagem~nt Plan and Health and Safety Plans for the demolition,project descr~bed b~lbw ,

AVOIDANCE MEASu:RE HAZ-2: A Site Management Plan (SMP) shall be dev~loped to
establish management practices for handling contaminated soil or other materials (including'
groundwater) if encountered during demolition activities. A hazardous materials licensed contractor
shall cOhduct demolition activities with properly train~d employees in areas whel:e contaminated soil
or ground~ater may be present.

e, Each contractor working ~t the site that may'come in co~t~ct with impacted materials sh~lI
, prepare a site-specific health and safety plan (lISP) that addresses the safety and health

hazards of each phase of demolition that includes the requirements and procedures for
employee protection. '

o As .the buildings are demo'lished ahd concrete floors broken, an environmental consultant will
monItor air quality and col~ect soil samples if soil is exposed" Samples will be analyzed for ' '
chlorinated solvents and petroleum hydrocarbons, as appropriate.

AVOIDANCE ~ASURE Ii:A.Z-±-~; To pr~tect t4e monito~ing W~ils on ,~ite from disturbance '

.The project proposes the demolition of"approx~ately 337,200 339,000 square feet of 10 buildings
on the site, many ofwhich include.asbestos:?ontairiing,blJildingmaterials and lead-based paint.

, !
': .

,

First Amendment to the Draft'EIR ,
Sepfember 2008:~',:'

. ". "?,.

33

. . . .
REVISE Section 3.5.2.2" On-Site Project1mpac'ts, as shown: '

", REVISE Section 3.5.2.2, On-Site ProjectImp~cts, as shown:

$, Prior to or followin'g demolition, there is the possibility tnat additional soil and/or
groundwater sampling may be necessary. Additional sampling would be based on
observations and discovery of contamination in colle<?ted samples. In the event elevated .
levels of contaminants of concern are found during demolition activities (based upon
RWQCB Environmental Screening Levels (ESLs)), characterization and remediation shall be
undertaken in conformance with applicable local, state, and feaeraI regulations.

P~ge 44:
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STATEMENT OF LIMITATIONS AND PROFESSIONAl.:. CERTIFICAT,'ON'

Information provided'in this.. report (PSI 'Project Number 575-~G009) Is intended exclusively
for Hospital Corporation -of Amerlca_ .-(HCA) for' the evaluation of contamination in

- groundwater, as it pertains to the subject site. Professional Service Industrie~, Inc., (PSI).i.s·
responsible for· the facts and accuracy of the data' presented herein.: The professional
$ervices provided have been performed in accordance ~ith practices generally accepted
by other geologist~r hydrologists, hydrogeologistEl. engineers, and environmental scientists
praoticlng in this field. No other warranty, either expressed or implied, is made.. As wilh all
subsurface investigations, there is no guarantee that the work conducted has Identified all
sources or locatio'ns of contamination. .

e~ic~ In ~tries, Inc.c:=~-:-".~, ~" . '.
'. . . /~ .

. . .., .
. .

- -- - . ~~:...- ------- .-==-----.......;:,.---- John Kavinga
Project Engineer .

....
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1.0 INTRODUCTJON

.The subject property is the former San Jose Medic:al Center located at 675. E. Santa
Clara Street in San Jose, California.' The approximate location cif the subject proper:t)' is
depicted on the attached Site Location Map, Figure 1. ' " .

The' scope,of work for this investigation included:

\) Drilling ~ix direct-push soil borings; .
e Collection of soil .arid ' groundwater samples to' charCicterize soil and groun'dwater

quality Where tested; and, '
o ,Preparation of this final report detailing the results of the investigation..

1.1 SITE SETTING

Building 800 at the Subject Property is 'scheduled· for partial demolitiol}. Review of
historical records indicates that this building was formerly used as a laundry and also an
IBM facility. It appears that" the bUilding was operated as the Temple Laundry from'
approximately 1919 to 1943. It is unclear whetber the laundry was used for dry cleaning
and, if so, which soJvenfWas utilized. Typically, a petroleum distillate would have been
used as the dry cleanh:Jg solvent during this period. Howev~r, there is the possibility
that perchloroethylene (PCE) was used at some time duljng the period the' bl:Jilding was
operated as .the Temple Laundry, although no evidence has been discovered to
document the presence of dry cleaning operations or the use. of the solvents.
Additionally, the site may have used fuel oll in power production. Contaminants of
Concern (COCs) associated with the' former Temple Laundry could include petroleum
hydrocarbons and PCE. '. .

. From 1943 through 1960,.the building was used by IBM, as a punch card manufacturing
facility. There..is no documentation as to whether the facility used chlorinated solvents
such as PCE, trichloroethene (TCE), and dichloroethene (DeE) as part of the
manufacturing process. However, a similar 18M.plant in operation from 1956 until 1985
is reported by the U.S. EPA to have ·soil. and .groundwater impacts from chlorinated
solvents. '.

, '

PSI has recommended that to determine whether major impact to .the subject property"
,(Building 800)' has occurred associated with. the former site uses, a' groundwater
investigation. be compieted for the.COCs 'at the site' prior to demolition. Due to the
shallow groLindwater at the site and that It is over 40 years since historical site use of·,
concern, tftle primary contaminant migration patl]way at the·site would be groundwater.
A preliminary groundwater i1!vestigation of 'the subject property to collect groundwater

1
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samples' for analysis of COGs would aid .in developing a Site Management Plan and'
Health anc~ Safety plans for th~ demolitiqn proje~t. " . . , .,' ... ..
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2.0 ' INVESTIGATIVE METHODS

2.1 PRE-FIELD ACTIVITIES ,

, '

, A minimum oJ 48-hpurs prior to initiation _of field drilling E.\ctivities, PSI marked tlie .proposed
boring locations with white paint and contacted 'Underground Service Alert (USA), to locate
any potential buried utilities.

?.2 SOIL BORINGS

On April1?, 2008, six (6) soil borings, GP-1 through GP;.6, were drilled at the subject
property by V&W' DrilHng using a direct-push drill system (Figure 2). Based on
groundwater data from wells jnstalled adjacent to a former UST at the SUbject Property,
groundwater flow is to the southwest. Therefore, boring locations were selected on the

,western, southern; and eastern perimeter of the building. As the northern ,perimeter was
hydraulically gradient and w.ould have also required an encroachment permit from the City
of San Jose, borings were'not drilled in this area, The direct-push borings were advanced
to 'approximately 30 feet below ground' surface to facilitate the collection pf groundwater
samples. fieldwork for drilling and soil sampling activities were conducted in' genera!
accordance with the field procedures described in AppendiX A. Groundwater was
encountered at apprOXimately 20 to 24 feet bgs in the boril)gs. The depth to -groundwater
in monitoring wells on the northwestern portion of the former San Jose Medica', Center ,is
typically 10 to 14 feet bgs. The discrepancy between the depths first'groundwater was·

, detected could be due to the fine .grained material encountered during drilling not allowing
, groundwater,to el)ter the boring until 20 to. 24 f~et bgs. At the completion of drilling,' each
.boring was backfilled -with cementgrout.' "

2.3 GROUNDWATER SAMPLING

A groundwater sample was collected from boring SB-1 using a dedicated disppsable bailer
lowered through i-inch diameter, slotted PVC casing, which was tempora'rily placed in the
hole. Groundwater w~s decanted from the bailer directly into laboratory-supplied 40-ml
glass vials, each preserved with 0.5 milliliter of 1:1 hy~rochloric acid. '

. . . .
Immediately following groundwater sample collection, the samples were labeled, logged on
a chaili~of-custody- record, placed, in an ice-chille9 cooler for transport to the
environmental laboratory for analysis. Sample containers and ,preservatives were utilized
as instructed by the analytical, laboratory. All transportation and handling of the'
groundwater samples followed chain-of-'custody protocol. A copy of the Chain-of-qustody
Record is presented at the end of Appendix B. '

3,
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,2.4, DECONTAMINATION PROCEDURES

.:."
._.~ . ...... !~;

",

"

l •. ··.;··

Decontamination procedures .were implemented to maintajn~airiple integrity and to
prevent, cross-c.ontamiriation between 'sampling locations. AII're-usable equipment was
Qleaned with non-phospHate de~etgent" and rinsed with, de-ionized water prior to use at a

, new:sampling location., Sampling equipment decontaminated' includes stainless-~teel

samplhigequipment and drilling equipment.

4



", '
' .. ' '. ,.' .'

. .~. -:'>:~ >:0: * ~. ',;" ... ;'

•• *. • • :. ' *~ .

>: : \ ';::: .' ">.~-.~. .~ -.. :. '
~.' , . . ·~i .. : " " ~ . .

. ,*.

. • 1·>. . ~

: : ... : '".

. '.'

~ ' .....

.' " ~ . *

. -.. ' ."

'.-: ,.

* • ..... : • ...

. " '-

'". ·i' ~ • •

......

.'
..;' .

.':....;

3.0 LABORATORY RESULTS & DISCUSSION

All of ·.the groundwater samples' collected during this investigation were su-~mitted for
chemical analysis to Sunstar Laboratories, Inc. (Sunstar) of Tustin California, aCalifornia ­
Department of Health Services, Environmental Laboratory Accreditation Program certifi~d-

laboratOlY. ".. - .

The groundwater .samples were analyzed for volatile organic compounds (VOCs)­
according to EPA Method 8260~ and for TPH as Gasoline (TPH-G), "{PH as Diesel (TPH-

. .D) and TPH as Motor Oil (TPH-MO) a9cor.ding to EPAMethod 80iSM. Sample extraction
.and analysis were performed in accordance with the extraction and -hold times speCified in
the EPA Meth9ds. A copy 6fth~ laboratory report and chain of custody record are
included in Appendix B. - -

3.1 _CHEMICAL ANALYSIS RESULTS

The results of the groundwater analyses indicated-the following:

9 None of the ,groundwater samples had TPH-G, TPH'-MO, or VOC concentrations
. greater than their respective laboratory detection limits.

(') TPH-D was detected in only two of the groundwater samples. : GP-1 had' a TPH-D
concentration of, 0.76 milligrams per liter (mg/L) , while GP-2 had a TPH-D
concentration of 1.6 mglL. In a conversation with Mr. John, Shepler, Laboratory
Director for SunStar, he'stated that althol,Jgh the detection was in the dies,el range, it
did not. eXh,ibit the characteristic display of a diesel pattern.

- ..
A summary 'of the groundwater laboratory resultq is presented in Table 1.

3.2 CHEMICAL ANALYSIS DISCUSSION

TPH-D was detected in borings GP-1. and GP-2, whi~h are on. the hydraulically
downgradient side of the SUbject property. As the TPH-D did not exhibit a diesel signature,
it is possiblf;3 tha(the contaminant detected is not related to the historic use of the building.

The groundwater sample results were compared to the Bay Area Regional Water Quality
Control Board (RWqCB) Environmental Screening Levels .(ESLs) for commercial
properties with impacted shallow soil in non-drinking Fesource .groundwater. -The chemical
results. from both groundwater samples GP-1 and GP-2, (0.76 mg/L and 1.6 mglL,
respecti~ely) had concentrations of TPH-D greater then the ESL (ESL of. 0:.64 ~g/L).

5
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. 4.0 CONcLuSIONS AND'.RECOMMENDATIONS' :

:; ... ' ..
-,

PSI drilled six borings' and 'GolleCted groundwater s'amples from each of the borings on
September 5;' 2008': The,result? of the investig?tion are summarized below. .

• None of the groundwater sampies had TPH-G, TPH..,MOJ, or VOG concentrations
, gr~ater than their respective laboratory detection,limits. .'

II TP/:1-D was d~tected in .only'two,of ,the groundwater satnples (GP-1 at 0.76 mg/L and
GP-2 at 1.6.mg/L);' In a' conversation with Mr. John Shepler,. Laboratory DireCtor for
.SunStar, he stated that although the detection was in the diesel range, it did not exhibit'
,the characteristic display of adiesel pattern. . '

·0' The TPH-D concentrations detected hi groundwater samples GP-1 and GP-2. were
greater than their ESLs: . " ' "

The purpose of 'the groundwater ·investigation was to determifle whether a major release of
contaminants had occulTed at Building BOO associated'yVith the historic use of this bUildi~g.
The lack ·of VOCs in' ~he groundwater samples indicqted th'at a' major release, has not
occurred.. PSI recommends that. the results of this investigation be incorporated irito the

,Site Management Plan (SMP) for the, demolition of the subject prope.rtY. The SMP will be
developed to establish management practices for han~mng contamiriated soil or other
materials (including groundwater) if encoL!ntered during demOlition activities. A hazardous
materials licensed contractor shall conduct' demolition earthwork activities with properly
trained e~pl6yees in areas where cont~,minatedsoil or groundwater may be present.

6
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