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Memorandum
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COUNCIL

SUBJECT: SEE BELOW DATE: November 6, 2008

Approved Date

COUNCILDISTRICT: City-Wide
SNI AREA: N/A

SUBJECT: UPDATE ON STAFF WORK RELATED TO THE FORMULATION OF A
POTENTIAL CITYWIDE INCLUSIONARY HOUSING ORDINANCE

RECOMMENDATION

It is recommended that the City Council consider this report when determining whether to amend
its original direction to staff regarding the timeline for development of an inclusionary housing
policy and whether to request any additional staff work, including those detailed in a
memorandum signed by Councilmembers Oliverio and Constant, and dated October 24, 2008.

OUTCOME

With direction from the City Council, the Housing Department will continue its work to return to
the City Council with a proposed Citywide inclusionary ordinance on December 9, 2008.

BACKGROUND

History

When the City Council created the Housing Department in 1988, it approved a Mayor’s Housing
Task Force Report that included a recommendation to explore ways to implement inclusionary
zoning. After a task force +ffort, no consensus was reached on whether to support such a policy,
and the City Council was not asked to consider whether inclusionary zoning was desirable.
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In 2001, the City Council accepted a report by the Mayor’s Housing Production Team which
included an action to implement an inclusionary zoning policy for all rental housing in San Jose.
This effort, also, did not result in a decision to implement such an action.

In June of 2007, the Mayor and City Com~cil adopted the Five Year Housing Investment Plan,
which lays out a series of recommendations and alternatives for addressing the City’s affordable
housing need. One of the alternatives included in the report was to review the potential for an
expanded inclusionary program beyond the current Redevelopment Project Areas (RdA areas).1
Currently, about one-fifth of the City’s land area is coveredby the State-required inclusionary
policy, including all of the City’s 19 Strong Neighborhood Initiative Areas.

On September 5, 2007, City staff was directed to prepare a workplan assessment and return to
the Rules and Open Government Committee with a report that analyzed the time and cost of
exploring three options that .expanded inclusionary housing outside of RdA areas: citywide,
employment lands only, or Transit Oriented Development areas.

On September 26, 2007, City staff presented the workload assessment and was directed to
proceed with a series of actions, including holding a Council Study Session where the Council
would provide direction on the public process to determine whether an inclusionary housing
policy should be adopted.

The Council study session was held on December 11, 2007.. At that time, the City Council
approved a public process and limited the scope of the study to,how an inclusionary zoning
ordinance would work in San Jose. The approved public process included a series of three
public meetings with a consultant who was charged with completing an economic feasibility
analysis of inclusionary housing in San Jose. These meetings took place in January, February,
and March of 2008. In addition to the meetings with the consultant, four public forums on
inclusionary housing Were held to educate the public on inclusionary housing. At that time it
was anticipated that the City staff would bring forward a recommendation for the City Council’s
consideration in June.

On April 16th, the Mayor and Councilmember Liccardo brought forward a memorandum to the
Rules and Open. Government Committee to request a meeting in May to examine the consultant
work, and review the public process, including a determination of whether additional outreach
was necessary. This meeting, originally scheduled for May 20th, was deferred to June 17th.

On June 17, 2008, the Mayor and City Council took the following actions:

(1) Directed staff to conduct outreach according to staff’s recommended plan;

1 State law requires that a minimum of 15% of all housing built in Redevelopment Project Areas be affordable to

lower- and moderate-income households. The City of San Jose’s policy requires that 20% of all units be affordable,
with 20% of for-sale units being affordable to moderate-income households earning up to 120% of median income
(currently $126,600 for a family of four), and with 20% of rental units being affordable to lower-income households
(cun’ently those earning up to $63,300 annually for a family of four).
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(2) Return in the Fall of 2008 with an Inclusionary Housing proposal for Council approval
that includes a range of alternative elements, including, but not limited to:

a. The geographic area.subject to the policy
b. A pressure relief valve
c. A definition of pipeline
d. Alternatives for complying with the inclusionary obligation
e. The percentage of the units subject to a requirement
f. Phasing in alternatives

(3) Engage in a series of interviews with the development community concerning these
alternative elements

(4) Provide a status report on:
a. How affordable housing policy goals have been met over the years
b. The success of the 20% Program in creating units Citywide and in project areas

over the past two decades, and projections for future production
c. Opportunities and alternatives to increase the supply of affordable housing as

identified by the development community
(5) Received the Economic Feasibility Analysis Study as completed by David Paul Rosen

and Associates relating to the economic impact of inclusionary requirements in San Jose

Work Completed Since the June 17th Meetin~

Since the June 17th Study Session, the City, in partnership ,with the Redevelopment Agency, has
spent significant time gathering information from the .development community and other persons
in order to bring forward a viable, realistic inclusionary policy for consideration. Specifically,
we have taken the following steps: "

¯ (1) From August through October, met individually with 23 developers (including all
developers recommended by the HBA), four membership organizations (the Chamber of
Commerce, the Homebuilders Association (HBA), the Tri-County Apartment
Association, and the Board of Realtors), two development consultants, and four
advocacy groups to get input on a potential inclusionary proposal.

(2) Worked with the HBA and an affordable housing advocate to select a facilitator for
stakeholder meetings. Changed facilitators based on feedback from the development
community.

(3) Held three stakeholder meetings: one with advocates and two with developers to share
what we heard during the individual meetings.

(4) Held a listening session on October 14, 2008 to collect alternative ideas for increasing
the supply of affordable housing.

(5) At the direction of the Rules and Open Government Committee, met with members of
the LaRaza Roundtable, and have upcoming meetings scheduled with the Asian
community and the Interfaith Council.

(6) Discussed the subject of inclusionary housing and the outreach process at numerous
me.etings of the Housing and Community Development Commission.
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(7)

(8)

(9)

(10)

Researched nearby cities with existing inclusionary housing policies and collected their
administrative regulations
Reviewed inclusionary housing ordinances from the following cities: San Francisco,
Gilroy, Sunnyvale, Sacramento, Livermore, Napa, Benicia, and Montgomery County,
Maryland.
Met with the cities of Santa Clara and San Francisco. Meetings are ongoing, with
Fremont and Sunnyvale on the calendar.
Convened a group of realtors and lenders to discuss best practice implementation and to
get feedback on the implementation of the current RdA policy.

In addition, the Housing Department provided two updates to the Rules and Open Government
Committee. On August 6, 2008, a report was presented to the Rules and Open Government
Committee that provided a proposed framework and outreach plan. The Committee accepted the
Framework, .and directed staff to report back after the stakeholder sessions concluded and prior
to proceeding with outreach to the general public. A supplemental report on this action, dated
September 3, 2008, was included in the Council’s September 9, 2008 Council packet. On
October 15, 2008, the Department provided a second status report to the Rules Committee, per
its direction, prior to proceeding with general outreach.

The first two meetings with the general public were held on November 3rd and 6th, with two more
scheduled on November 10th and 12th.

Additional Steps Between Now and December 9th

The feedback we have received from all parties has been extremely helpful in ensuring that we
bring forward the best possible policy on December 9th. Following the initial outreach, we
developed the following guidelines for development of a proposed ordinance:

Simplicity - Aninclusionary housing policy should be easy for the developers to understand
and for the City to administer.
Flexibility. An inclusionary housing policy should give developers as many alternatives as
possible for compliance.
Consistency and Fairness - All developers should be treated equally, particularly with
respect to projects in the pipeline.
Certainty - Developers, affordable housing advocates and the City should have advanced
)cnowledge of what the impacts and outcomes will be with an inclusionary housing policy.
The rules and process of the inclusionary housing policy should be clearly defined.

We will continue to refine and improve the product at a series of meetings that will take place
after the recommendations are released. These meetings are:

(1) The Housing and Community Development Commission on November 13th
(2) A meeting for the General Public and Stakeholders on November 17th

(3) The Planning Commission on November 19th
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(4) The Community and Economic Development Committee on November 24th

(5) The Neighborhood Services and Economic Development Committee on November 25th

At the November 13, 2008 Housing and Community Development Commission meeting, the
Commission will discuss the alternatives being considered and the pros and cons of each. A
listing of the alternatives being considered is attached (Attachment A). After receipt of the
Commission’s comments, the.Department will publish its recommendations on November 14th.

These recommendations will be discussed with the Planning Commission, and the CED and NSE
Committees. The Department is working with the City Attorney’s Office on the preparation of a
proposed ordinance for consideration at the December 9th City Council meeting. The
memorandum tothe City Council will also include information on the City’s affordable housing
policy goals, the City’s success in meeting its housing production goals, and opportunities for
increasing the supply of affordable housing, as directed by the City Council on June 17th.

Actions Included in October 24th Memo from Councilmembers Oliverio and Constant

At the Rules and Open Government Meeting of October 29th, Councilmembers Oliverio and
Constant brought forward a memorandum expressing concerns that the public outreach process
for the inclusionary process has not been adequate, and detailing additional information that they
believe necessary in order for the Council to make an informed decision.

Staff responded to these requests at the meeting as detailed here:

Public Outreach--As outlined in the Public Outreach/Interest Section below, in addition to one-
on-one meetings with stakeholders, the City has held more than three dozen meetings since
September 5, 2007 to discuss inclusionary housing. Staff has followed the Council-approved
Outreach process, and has added meetings over and above what was originally envisioned to
ensure that as much feedback is received as possible. Notifications for these meetings were
widely distributed, including in local newspapers.

Request for Additional Information--Should the Council desire, the staff can provide most of the
information requested by Conncilmembers Oliverio and Constant:

(1) Update on Input Received During the Public Outreach Process-- The staff can provide a
detailed report on the input received during the outreach policy. This report would
include general opinions expressed about inclusionary housing, and specific comments
received in response to the alternative elements as directed by the Council in its June 17th
motion. Please note that the comments included will not be attributed by source. We
were clear in our individual meetings that input received would be used, but that we
would respect each party’s desire for confidentiality. This report could be provided at the
CED and NSE meetings later this month.

(2) Analysis of the Economic Impact that Other Cities With Existing Inclusionary
Ordinances Have Experienced-- Many groups have published studies on the impact of
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inclusionary housing on a variety of factors, including housing prices and production.
Most of this work has.been completed by advocates in favor of inclusionary housing or
those opposed to inclusionary housing, so the findings have been ideological and
contradictory. As stated in the most recent study on inclusionary housing, completed by
the Furman Center for Real Estate and Urban Policy, "Due in large part to the paucity of
data describing IZ programs, very little objective empirical research has been done to test
the validity of any of these claims." Nevertheless, the staff can provide a literature
review at the CED and NSE meetings that includes these findings. It is important to
remember that the Council did request and receive, at its June 17, 2008 meeting, an
Economic Analysis of the impact of inclusionary housing in San Jose.

Analysis and Comparison of Past Production and Potential Production-- This
information is similar to what was included in the original direction from the City
Council on June 17th. As a result, we arb preparing, a report on past production that
includes affordable units created with financial assistance from the City, affordable units
created under the RdA inclusionary policy, and total number of units constructed in the
City both in and outside of RdA project areas. Additionally, we will be forecasting the
’number of units we anticipate will be developed in the upcoming years through the City’s
affordable housing efforts and the existing RdA inclusionary policy. This information
will be available at the CED and NSE meetings later this month.

(4) Comparative Analysis of Alternatives to Inclusionary Zoning-- The City’s Housing
Department has always strived to research and implement alternatives that increase the
supply of affordable housing. Some of these alternatives cost money, and others are
procedural or legislative and can be implemented without significant cost. Much of this
information is included in the Five Year Housing Investment Plan, which was approved
by the City Council in June of 2007. That Plan lays out a series of recommendations for
addressing San Jose’s affordable housing needs. Each one of these recommendations
represents just one tool in the toolbox and is not .a single solution to the City’s
affordability problem. One of those recommendations, creating a permanent secondary
unit ordinance, has been completed. Others, such as investigating alternative funding
sources for the time when it is anticipated that Redevelopment funding will no longer be
available, is ongoing. Another is to review the potential for an expanded inclusionary
housing program. To respond to this request, the staff could provide a report on the
options outlined in the Five-Year Plan, and any others we have identified. This report
could be available at the CED and NSE meetings later this month.

PUBLIC OUTREACH/INTEREST

Criteria 1: Requires Council action on the use of public funds equal to $1 million or
greater.
(Required: Website Posting)
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Criteria 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality of life, or financial/economic vitality of the City. (Required: E-
mail and Website Posting)

Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that
may have impacts to communit.y services and have been identified by staff, Council or a
Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

The action recommended in this memorandum does not meet any of the above criteria.
Nonetheless, this report wilt be posted on the City’s website for the November 10, 2008 special
meeting agenda.

Outreach Efforts

The Department has held a series of stakeholder meetings and public meetings, as detailed
above. For the public meetings, outreach for all of the meetings has included the following
means of communication:

Sent announcements to a list serve of over 700 names compiled from a list of individuals
who have expressed interest in the issue, or who are on the developer mailing lists
maintained by the Housing Department, the Planning, Building and Code Enforcement
Department, and the Redevelopment Agency.
Maintained a website page on Inclusionary Housing, which includes all materials produced
and all meeting information.
Shared the information with the Housing and Community Development Advisory
Commission.
Provided meeting announcements to all City libraries and community centers.
Send announcements to the following groups requesting that they forward the announcement
of these public meetings to their respective constituents/membership:

o United Neighborhoods
o The Neighborhood Development Center
0 Homebuilders Association of Northern Califonlia.
o Silicon Valley Leadership Group
o Silicon Valley Chamber of Commerce
o Affordable Housing Network
o Silicon Valley Council ofNonprofits -

Included reference to upcoming public meetings in the City Manager’s Weekly Reports.
Published public meeting announcements in Spanish and Vietnamese speaking newspapers,
as well as the San Jose Mercury News.

For stakeholder meetings, staff requested and received mailing lists from both the housing
advocates and the development community, as appropriate, and requested that they get the word
out to their members.
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In addition to the above noted, outreach, the staff also provided information about the stakeholder
and public meetings in memorandums to the Rules and Open Government Committee, and in
information memos sent to the City Council on the following dates: January 10, 2008, April 30,
2008, May 27, 2008, September 10, 2008, September 30, 2008, October 16, 2008, and October
28, 2008.

Meetings Held and Scheduled

Stakeholder Meetings

¯ January 17, 2008- Overview of the Real Estate Economic Analysis for Inclusionary
Housing

¯ February 13, 2008- Discussion of the Administrative Review Draft Development Pro Forma
Budgets for Housing Development Prototypes

¯ March 26, 2008- Presentation of Consultant Economic Analysis Based on Information
Received from the Development Community

¯ September 23, 2008- Stakeholder Meeting with Affordable Housing Advocates
¯ September 25, 2008- Stakeholder Meeting with Developers
¯ October 6, 2008- Additional Stakeholder Meeting with Developers Set At the September 25,

2008 Meeting

Public Outreach Meetings

¯ May 7, 2008- Public Forum on Inclusionary Housing at the Almaden Community Center
¯ May 14, 2008- Public Forum on Inclusionary Housing at the Southside Community Center
¯ May 29, 2008- Public Forum on Inclusionary Housing at the Dr. Roberto Cruz Alum Rock

Branch Library
¯ June 18, 2008- Public Forum oninclusionary Housing at the West Valley Branch Library
¯ October 14, 2008- Listening Session on Ways to Produce Affordable Housing at City Hall
¯ October 23, 2008 - Community Meeting on Inclusionary Housing at City Hall
¯ November 3, 2008 -Public Forum on Inclusionary Housing at the Willow Glen Branch

Library
¯ November 6, 2008 - Public Forum on Inclusionary Housing at the Edenvale Branch Library
¯ November 10, 2008 - Public Forum on Inclusionary Housing at City Hall from 6:00 to

8:00pm
¯ . November 12, 2008 - Public Forum on Inclusionary Housing at the Berryessa Branch

Library from 6:00-8:00pm

Council, Committee, and Commission Meetings

September 5,2007 Rules and Open Government Committee- Direction to Staff to
Complete a Workload Analysis on A "Proposal for a Citywide Inclusionary Transit-Oriented
Development Policy"
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September 13, 2008 Housing and Community Development Advisory Commission-
Recommendation to the Mayor and City Council to Expand the Inclusionary Housing
Requirement
September 26, 2007 Rules and Open Government Committee- Approval of a Workload
Assessment for a Potential Inclusionary Housing Ordinance in San Jose
October 11, 2007 Housing and Community Development Advisory Commission- Update
on the Inclusionary Housing Workload Assessment Plan
December 11, 2007 City Council Study Session--Inclusionary Housing
December 13, 2007 Housing and Community Development Advisory Commission-
Inclusionary Zoning Study Session and Possible Commission Recommendation
January 10, 2008 Housing and Community Development Advisory Commission-
Educational Presentation on Inclusionary Housing
April 21, 2008 Planning Commission- Study Session on Inclusionary Housing and Housing
Element Update
May 8, 2008 Housing and Community Development Advisory Commission- Citywide
Inclusionary Housing Update
June 16, 2008 Housing and Community Development Advisory Commission- Discussion
and Recommendation on Citywide Inclusionary Housing
June 17, 2008 City Council Meeting- Discussion and Overview of the.Economic Feasibility
Analysis Completed as a Part of the City’s Inclusionary Housing Study
July 10, 2008 Housing and Community Development Advisory Commission- Discussion
and Possible Recommendation on Citywide Inclusionary Housing
August 6, 2008 Rules and Open Government Committee Meeting- Framework for
Formulation of a Citywide Inclusionary Housing Policy
August 14, 2008 Housing and Community. Development Advisory Commission--
Discussion and Possible Recommendation on Citywide Inclusionary Housing
September 11, 2008 Housing and Community Development Advisory Commission--
Discussion and Possible Recommendation on Citywide Inclusionary Housing
October 9, 2008 Housing and Community Development Advisory Commission-
Discussion and Possible Recommendation on Citywide Inclusionary Housing
October 15, 2008 Rules and Open Government Committee Meeting- Status Report on
Citywide~ Inclusionary Policy Outreach
November 13, 2008 Housing and Community Development Advisory Commission-
Meeting at 5:30 PM San Jos~ City Hall, City Hall Wing Rooms t 18 +119.
November 19, 2008 Planning Commission- Meeting at 5:30 PM in San Jos6 City Hall
Council Chambers
November 24, 2008 Community and Economic Development Committee- Meeting at
1:30 PM at San Jos6 City Hall Wing Rooms 118 +119
November 25, 2008 Neighborhood Services and Education Committee- Meeting at
10:00AM in San Jose City Hall Council Chambers
December 9, 2008 City Council Meeting- 1:30 PM in City Council Chambers
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COORDINATION

The preparation of this memorandum has been coordinated with the Redevelopment Agency and
the City Attorney’s Office.

Not a project.

Director of H0using

For questions, please contact LESLYE KRUTKO, DIRECTOR OF HOUSING, at (408) 535-
3851
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