
CITYOF~
SAN]OSE
CAl'nl\L OF SILICON VALLEY

TO: HONORABLE MAYOR
AND CITY COUNCIL

SUBJECT: SEE BELOW

COUNCIL AGENDA: 08-19-08
ITEM: 2.4

Memorandum

FROM: John Stufflebean

DATE: 07-28-08

Approved Date r/s/o8'

COUNCIL DISTRICT: City-Wide

SUBJECT: SAN JOSE/SANTA CLARA WATER POLLUTION CONTROL PLANT
RELIABILITY IMPROVEMENTS PROJECT CONTRACT CHANGE
ORDER FOR ADDITIONAL ASBESTOS MITIGATION COSTS

RECOMMENDATION

Approval of a change order for the project entitled, "San Jose/Santa Clara Water Pollution
Control Plant Reliability Improvements Project," for a total negotiated amount of $30 1,300 with
no change to the term of contract with Kiewit Pacific Company.

OUTCOME

Approval of this contract change order will provide an allowance to pay Kiewit Pacific Company
for additional work involved with the asbestos mitigation required due to the presence of
naturally occurring asbestos (N.O.A.) in the soil at the Plant. The funds to accomplish the work
scope to be performed under this change order are within the CUlTent appropriated contract
amount and no additional funds are required.

BACKGROUND

The Plant Reliability Improvements Project is aimed at improving the Plant's treatment
reliability and the ability to handle wet-weather flows as well as flows during power outages.
The completed project will improve the reliability of several of the facility's critical systems,
such as the headworks for preliminary treatment, filtration for final effluent treatment, and
associated pumping stations for flow conveyance. As a result, these improvements will
eliminate the possibility of discharging untreated or partially treated sewage to the Bay.
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On Februaty 15,2005, Council awarded the work to the low bidder, Kiewit Pacific Company in
an amount of $69,522,000; and approved a contingency in an amount of $6,952,200 to cover
unforeseen costs associated with the project. To cover for the costs associated with the presence
of unknown site conditions such as utility interferences and the presence ofN.O.A. an additional
contingency amount of $2,000,000 was appropriated by Council on June 26, 2007. Contractor
conducted and completed on March 11, 2008, the operational acceptance test of the new facilities
for a continuous 7-day period. Prior to this acceptance test and on January 4,2008, the new
facilities were put into operation under emergency wet-weather flow conditions during a high
flow event to treat the raw sewage exceeding the current headworks capacity, in order to avoid a
potential spill at the Plant.

ANALYSIS

As the construction project has progressed, it has encountered significant challenges related to
site conditions unknown at the design stage. One of these instances occurred during the initial
excavation work for the project. It was determined that N.O.A. was present in the upper portion
of the soil at the plant site. As a result, City notified the governing Agencies of the presence of
the N.O.A. and requested the Contractor to take the appropriate safety measures to protect their
construction personnel and also the City construction management personnel stationed on the
site. This included training in the proper procedures to handle the N.O.A. material, retaining a
certified hygienist to monitor the presence of the air borne particles of asbestos, additional
watering during the excavation to minimize the generation of dust, additional water trucks for
dust suppression efforts on road surfaces and required mitigation measures for personnel
protection, such as boot washing, to see that the dirt was not tracked offsite or into the field
offices of the Contractor and the City.

Due to the requirements of the Contract that excavation or backfill using the native material
would occur during almost the entire contract duration, it was agreed that the City and the
Contractor would monitor the efforts for the asbestos mitigation on a continuous basis and for
the Contractor to periodically submit his records of the additional costs involved. These records
included the time spent for training of his field personnel for proper handling of the N.O.A.
material, invoices for the hygienist and for laboratory analysis of the air samples taken to
monitor the work, invoices·for the additional watering required for dust control, and additional
personal protective measures for construction workers to protect themselves and the field office
from asbestos dust accumulation or tracking offsite.

The records of the additional work performed had been previously submitted and reviewed by
the City. Prior to this change order, these records had been included in executed change orders
on a monthly basis. To date, a total of $2,285,947 has been executed as change orders related to
asbestos mitigation. In September 2007, the contractor had submitted an additional set of nine
individual change orders with a combined cost of $622,311 for asbestos mitigation for various
work periods spanning February 2006 to August 2007. These related change orders were
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claimed to be for additional efforts related to dust control, asbestos monitoring and certified
hygienist services. Records substantiating this claim included invoices of certified hygienist
services, tickets fot water trucks for dust control and payroll records to show for the number of
workers working on site and the hours they were present on site, vehicles and pOliable equipment
present on site that required moving off-site at the end of the day etc..

A series of negotiations were conducted in accordance with City's Dispute Avoidance and
Dispute Resolution Policy under Municipal Code Chapter 14.06. The negotiations were held by
City staff with support from the Carollo Engineers, the consultants providing construction
management services on this project. City staff evaluated and negotiated the costs with the
contractor on the basis of what could be considered efforts above and beyond those of typical
best management practices for dust control at a construction site because this particular site has
asbestos in the soil. Such examples of above and beyond mitigation measures included the
requirement of certified hygienist to monitor the presence of the air borne particles of asbestos,
measures for personnel protection, such as boot washing, to see that the dirt was not tracked
offsite or into the field offices and use of an additional water truck beyond the construction site
and on streets within the Plant property to protect City staff from airborne particle inhalation.

On June 2, 2008, the City reached an agreement for a negotiated settlement amount of$301,300.
The agreement will be formalized in a separate change order for execution upon the Council's
authorization.

Staff believes the negotiated amount of $301,300 is a fair assessment of the additional asbestos
mitigation work by the Contractor in the following area:

• Certified hygienist services for personnel safety training, air monitoring and sample
analyses at a cost of $38,858

• Additional labor costs for personnel protection at a cost of $169,087
• Dust control and suppression of air borne pmiicles of asbestos at a cost of $93,355

EVALUATION AND FOLLOW-UP

At the June 26, 2007, Council approved an additional contingency amount of $2,000,000 on this
project, to pay for unforeseen conditions such as the changing site conditions and the discovely
ofN.O.A. .at the project site. As stated in the supplemental memorandum of Council agenda
item 7.2 for the June 26, 2007 meeting, this current memorandum is being presented to the
Council for approval of the negotiated settlement of the change order related to the additional
asbestos mitigation costs for this project.
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Pending the integration of the facilities into the current Plant operations, a project
completion/status report is anticipated to be presented to T&E Committee in September 2008.
Staff will bring forward any additional issues related to the facilities or its operations at that time.

POLICY ALTERNATIVES

Alternative 1: Deny the change order.
Pros: Possible lower or no cost if the Contractor does not appeal through the dispute resolution
process.
Cons: Additional costs to the City for the various levels of the dispute resolution, and the length
of time involved in resolution process.
Reason for not recommending:
The presence of the N.O.A. material at the construction site has been previously established as an
unknown site condition and extra work to the contract. The city has already executed monthly
change orders with the contractor to cover costs of extra work that had been previously
performed. This change order is a continuation of that process, but is being brought to the
Council for their infom1ation and approval prior to it being executed.

PUBLIC OUTREACH/INTEREST

o Criteria 1: Requires Council action on the use of public funds equal to $1 million or
greater. (Required: Website Posting)

o Criteria 2: Adoption of a new or revised policy that may have implications for public
health, safety, quality oflife, or financial/economic vitality of the City. (Required: E
mail and Website Posting)

o Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that
may have impacts to community services and have been identified by staff, Councilor a
Community group that requires special outreach. (Required: E-mail, Website Posting,
Community Meetings, Notice in appropriate newspapers)

This action does not meet any of the criteria above. This memorandum will be posted on the
City's website for the August 19,2008 City Council Meeting.
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COORDINATION

This amendment and memorandum have been coordinated with the City Attorney's Office, and
the City Manager's Budget Office, and is scheduled to be heard at August 14,2008 Treatment
Plant Advisory Committee meeting.

FISCAL/POLICY ALIGNMENT

This Council item is consistent with Council approved Budget Strategy Memo General Principle
#2: "We must focus on protecting our vital core City services."

COST SUMMARY/IMPLICATIONS

1.

2.

AMOUNT OF RECOMMENDATION:

COST OF PROJECT:
Project Development
Project Delivery*
Construction Management**
Design
Construction
Contingency
TOTAL PROJECT COSTS

Prior Year Expenditures

REMAINING PROJECT COSTS

* Includes City Staff costs
** Includes First and Second Amendments

$ 301,300

$ 770,000
3,468,800
2,658,000
3,450,000

69,522,000
8,952,200

$88,821,000

($88,271,131)

$549,869

3. SOURCE OF FUNDING: 512 - San Jose/Santa Clara Treatment Plant Capital Fund

4. FISCAL IMPACT: No additional funding is necessary to fund this recommendation.
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BUDGET REFERENCE

The table below identifies the funds and appropriations proposed to fund the contract
recommended as part of this memorandum.

Fund # Appn Appn. Name RC# Total Appn. Amt. for 2008-2009 Last
# Change *Proposed Budget

Order crp Budget Action
Page (Date,Ord.

No.)
Remainin2 Project Costs $549,869
Current Funding Available
512 6585 WPCP Reliability 101153 $577,000 $301,300 V-I36 6-24-2008

Improvements

Total Current Funding Available $577,000

Total Funding for Remaining $577,000
. Project Costs

*2008-09 Capital Budget was adopted by City Council on June 241
\ 2008

CEQA

Emergency Basin Exempt: File Number, PP03-05-183.
WPCP Reliability Improvements Exempt: File Number, PP04-07-217.

t~AN
Director, Environmental Services

For questions please contact Bhavani Yerrapotu, Division Manager, Technical Services,
Environmental Services, at (408) 945-5321.




