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MEMORANDUM OF ALLOCATION OF TRAFFIC CAPACITY

. 'This ,MEMORANDUM OF ALLOCAT.ION- OF TRAFFIC . CAPACITY
("'Memorandum") is entered into as of this 29th day of July, 2004 (ttEffective Date") between
FMC CORPORATI;ON, 'a Delaware corporation C"'Flv[C") and ARCADIA DEVELOPMENT
CO., a Cilifornia corporation, ELI REINHAR.D) aD. individual and AAI-COLEMAN, liC, a
California limited liability company. (collectively, "Arcadia").

RECITALS

A. Arcadia is the owner of that certain real property located in San Jose, California,
more particularly described on Exhibit A attached hereto ('"Parcell").. FMC is the 'owner of
certain real property:located fu Sail Jose, California more pamcularly'descnoed in Exln1Jit B-1
attached heretp ("Parcel 2)'), and that certain'real property located in both San Jose and Santa
Clara, California, more particularly described on ExhIlJit B-2 as P8.L-'"cel 3. The parties
acknowledge that Parcel 3 consists of two separate legal parcels. 'Parcell, Parcel '2 and Parc~l 3
are hereafter referred to' individually as a "Parcel" and collectively as the "Coleman Avenue
Property?'. .

B.The City of San Jose· approved Planned Development Zoning. Ordinance No.
26958 on AUgUst 19. 2003 for the Coleman Avenue Property CPO-Zoning Ordinance"). The 'PD
Zoning 'Ordinance states that the mix' of uses and maximmp intensity of development fQr the,
Coleman Avenue Property will be limited.to :three million square feet of building area fqt
office/research and development uses. .An undetermined amount ofhQtel) commerciRl and retail
uses is also allowed on the. Coleman Avenue Property: .AB speci.fi~ development is considered
for approval for the Coleman Avenu~ Property; ~ traffic analysis will be required with the
issuance of each planned development permit, .confirming that the tra.:ffic volume' and distribution
are within the parameters of the following traffic p~rlormap.ce criteria:. (a) the intensity of
.development on the site shall not exceed the maximum project trip generation of3,534 AM Pe;:tk .
Hour, trips (2.957 inbound and 578 outbound) and the maximum of 3.441 PM Peak Hours trips
(467 inbound and 2,973 outbound); and (b) the development of the Coleman Avenue Property
shall not exceed, the traffic volumes and distriJ:)Ution' through each of the twenty-four specific
intersections 'studied i,n- the traffic, analysis and listed on the planned development zoning-
application·eCity Assigned Traffic Capacity';: .
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C. PuIsuant to Section l.6 of that certa'jn Amended and Restated Development

Agreement dated -as of October 1, 2001 ('"Dev.elopment Agreemenf'), which D~elopment,

Agreement is -referenced in that -certain Amended Memorandum of Amended and Restated
Development Agreement recorded on April: 10, 2003. as Docmnent No. 6955733 in the Official
Records of Santa Clara County, California, Arcadia and FM:C agreed tl;1at for Jrurposes of
allocating density between the Parcels, no Parcel shall uSe Diore than its proportionate share of
the 1ra:ffic capacity granted to the Coleman- Avenue Property by the PD Zoning Ordinance. The
parties also agreed that,'unless the City adopted another· method of determining traffic capacity,
the traffic c::j.pacity" for the Coleman Avenue Property would be based on the maxim:um number
ofAM and PM period trips generated to. and from the Coleman A~enue Property as if the entire
Coleman Avenue Propert:i was improved with research and development buildings. The parties
:fintber agreed that'if the- CitY chose another method of determining traffic capacity other than
trip generation, then' the traffic capacity determined. by the City's _methodology would be
allocated between the Parcels on a proportio~~~_~,~~jJ~e~ l?p.J:~e,~os~ ,~J;'eJlge ~B:t :P~c~l.l,,­
Parcel '2 ancCParce[.'3; as' appHcable;' bears"to the gross acreage of the entire Coleman Avenue
Prop~..

D. Pursuant to the D,evelopment A-greement, each Parcel's respective proportionate
share ofthe traffic capacity is based on the percentage that the gross square 'footage of that Parcel
bears to the entire gross square footage of fue Coleman Averine Property. The respective gross
square footage of each Parcel and the entire Coleman Avenue Property was established.in the
attachments to the letter from Kier & Wright-dated April 13t 1999 attached hereto as Exhibit C
_CcS'quare Footage Certiiication~? . '

E. Section 1.6 ofthe Development Agreement states that once1:he traffic capacity for,
'the Coleman Avenue Property' has been' established, Arcadia and FMC shall execute a
memorand;m setti:D.g forth the Parcell Traffic Capacity Sharet the Parcel 2 Traffic 'Capacity
Share and the Patcel3 Traffic Capaciry Share. The parties desire to execute this Memorandmn
to 'ful1ill this obligatipn underthe Development Agreettlen~ ,

, F. .All capitalized terms not otherwise deEnedherein shall have the same meaning as
.set forth in the Development Agreement.

NOW, TBEREFO~, FMC and Arcadia hereby agree as follows:

1. Proportionate Share of Traffic' Capacity, Based on the Square' Footage
Certification, FM:C and Arcadia herebyreaffirm the gross square footage ofllie Parcels 'and each
Parcel's proportionate share qftraffic capacity as follows: '

1 .

. 2.

3
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Gross Square Footage

1,119,838

1,011,904

2,249,725 '

-2~

P,ercentage Share ofTraffic Capacity

25.559%

23.095%

51.346%



The. parties acknowledge that for pmp'oses of the .Square Foo~ge Certification, ParCel 3 w~
, c,omprised of twoparceIs descneed in the Square Footage Certffication as follows: Parcel ~
consisting of 1,898,660 square feet or 43334% ofthe Coleman Avenue Property, and Parcel D,
consisting of351,065's'quarefeet or 8.012% ofthe Coleman Avenue Property.'

, , .

2. 'Allocation of Traffic· Capacity. Attached hereto as Ex1noit ])-1 is an analysis
prepared by Parsons Engineering (formerly Barton-AscbInan .Associates) of the ma:cim.um trip
generation and diS1ribution for affected adjacent intersections permitted for ,the entire Coleman
Avenue Property Uilder the ~D Zoning Ordinance. The parties agree' that such, analysis
establishes the City Assj.gned Traffic Capacity granted to the Coleman Avenue Propertyby the
PD Zoning OrdID.anc.e..Consjstent with Section 1.6 of the Development Agreement, FM:C and
Arcadia acknowledge that all-projects for which planned development penn.its. are sought from
the· City with respect to the Coleman Avenue Property shall not excee~ the City Assigned Traffic
Capacity. set forth in·Exhleit D-L .FMC and Arcadia further agree that. any development or
im.prDvem6Irls 'on" Their r-espective' p'arcels shall not, exceed the proportionate share a'-t City
Assigned Traffic Capacity allocable to such Parcel as set forth below,in 'this Section 2. F11C and
Arcadia agree that the Parcell Traffic Share of the City Assigned Traffic CapacitY is set forth Dn
ExIllbit D-2. the Parcel 2 Traffic Share o:f the City Assigned Traffic Capacity i.s set forth on
Exhibit D-3. and the Pare!:?l 3 Traffic Share of the City Assigned Traffic Capacity is set forth on
Exln'bit D-4.

·3. Parcel 3 AllocatiDn. Since the date of the Square Footage Certification, Parcel 3
has been divided mto·tWo parcels p1lrEuant to a Lot Line Adjustment Pennit approved by the City
of San Jose on December 7, 2001, and more particularly q.escribed as Parcel 3A and Parcel 3B
on Exhibit B-2 a,ttached her~to. For purposes oftbis Memorandum, FMC and Arcadia agree that
Parcel 3A's proportionate share of City Assigned Traffic Capacity for the Coleman Avenue
Property shall be 24.788% and Parcel 3B's proportionate share of City Assigned Traffic
Capacity for the Coleman Avenue Property shall be 26.558%: , . ,

. 4. Further Subdivision ofParcels. 'If any owner of a Parcel further subdivides such
Parcel, such O'WJler shall allocate, the City Assign~d Traffic Capacity, for such Parcel to the
subdivided parcels. Concun:ently with such SUbdivision, the Owner shall give written notice tq
each other Parcel Owner in accordance with Section 6'hereofof the proportionate 'share of CIty
Assigned Traffi~ Capacity allocated to each subdivided parcel. The parties agree that the
allocation of City Assigned Traffic Capacity between the subdiVidedportiori.s:of a PaJ;'~el need

, not be based on gross square footage of such subdivided parcel, .but can be. allocated,in any
reasona,ble manner in the sub(!ivicling owner's reasonable discretion,·

5. Notice of PD Permit Each party agrees that it will provide the owner of each
other Parcel with a copy of~y application for a planned development permit for its Parcel or
portion thereof at the same time such party submits the planned development application to the
City. Such ,notice sh~ be sent,in acc~rdancewith Section 6 below. '

6. Noti~es. Any notice, request, ,demand., cons~nt, app~va1or other commumcation-
,required or permitted hereunder or by law shall be in 'writing and sba1l be'deemed dilly given (i)
when personally delivered, eli) sent by overnight courier providfug evidence Df receipt.·of
delivery, or (rill by United States mail, registered or ·certified mail, postage prepaid, return
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FMC:

.. ...~..

. receipt requested~ to·the, addresses set forth below or to ,such other address of~bich the parties
are subsequeiJtlynotified in writirig: . -

FMC COIporation .
1735. Market Street " .
Pbiladelphi~PA 19103

.Attn: Real Estate Manager

Arcadia: . Mr. Eli Reinhard
, Arcadia Development Co.

P:O. Box 5368 .
San Jose, CA 95150

Courier Address: Mr. Eli ·ReIDhard .
Arcadia Development Co.
1115 Coleman Avenue ­
San Jose;CA:95TlIT -

Notices shall be deemed delivered upon receipt Any party may change its address for
notice by givingwritten notice ofsuch change to the.other party.

7.. Successors and Assigns. This Memorandum and each and all of the covenmts
and obligations herein shall be b4J.ding upon and shall inure to, the benefit of the parties hereto
and their resp~ctive successors, assigns, hem. administrators and executors. 'FM:C and Arcadia
(and therf respective successors and assigns) acknowledge and agree that the terms of this .
Memorandum arejntended to' bind FMC and Arcadia and tb,err respective successors~ assignS and .
successors 'iIi. interest in the Coleman Avenue Property. The Col~manAvenue Property shall be
held, developed, cOnveyed, hypoth~ted, 'encUmbered, leased, used and occupied subject to the .

. terms of this Memorandum. This Memorandum is imposed as an equitable servitude upon the
ColemanAvenue Property and every part thereofand shall run with the land. Each and ail of the
terms of this Memorandum shall be binding upon and -burden, and shall inure to. the-.b~efit of:
all persons having or acquiring any right, title Dr interest in the Coleman Avenue Property, or any
part thereot: and their successors and' assigns.

8. Counterparts. 'This Memorandum may be executed in cOUllterparts, each ofwhich
shall"be deei:ned an original and all which together shall,consti~te one'and the same inst::nim!IDt

9. No Conflict Except as m6.difiedby· this· Memorandum, tho· Dev:elopment
Agreement shall remain in full force. and effect. In the event of any' conflict between this
Memorandmn and the Development Agreement" this Memorandum shall govern and control the
inteiJ.t and,agreement ofthe parties. . ,

\SC\610~.3
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IN WITNESS WHER.EOF, the parties hereto have executed this Memorandum as of the
date first set forth .above. . . .

ARCADIA:

·ARCADIADEVELOPMENTCO.,'a "
California.s--~ration ./" ... / .

By: V~L}t7jy
Name: BliR' d r

/. J 7Title;;;;?
Eli REJ1'i1HARD, an individual./ ...

AM-COLEMAN, LLC, a California limited
liabiJity company . .

By: Arcadia Associates 1, a California
gene~.p~~ ...

B~b~1
. R inhard, ./ /.

General Partner

FMC:

FMC CORPORATION, a Delaware
corporation

.By: ·W·(~g
Name: w K ';"'1 r:=t7 oS ~.-

Title:. --=c.=--=-p-=o~_-:---:.- _

.B~ ---:-. _
Name:

~--------,.-----Title:.__:.-..; --'- _
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"ExHIBIT ltA;"

" '

LEGAL DESCRIPTION

REAL PROPERlY.within the City of San Jose, Comity of Santa Clara, State ofCaJifomia,
, described ,as follows: " '

,',

Beginning at a point on tfle Northwesterly line of Newhall Street at the Easternmost ccimer'of
that certain 7.528 acre tract of land'des,cribed in the Deed 'from Food MaChinery Corp6ratfbr:t. a
cOrporation, to ,Southern Pacific Railroad Compal)Y, a Corporation, dated January 23, 1947,
recorded February 25, 1947 in Book 1433 Official Recorrjs, page 231, Santa Clara County
Records; ,

Thence from said point of beginning North 57° 34' 50" West" along the Northeasterly Iineot said,
7.528 acre tract '841.00 feet; ,,' '

TJience North 32°25'10" East 35.14 feet;
, Thence North 57°34'50" West 39~00 feet;
Thence North 32°25'10" East 1047.94 feet to the Southwesterly [ineof Coleman Avenue'

.(100.DO feet in width); , "
Thence Southeasterly along' said Southwesterly line of Coleman Avenue South,57] 34' 50"

East 978.87 feet to the most Northwesterly comer of that certain parcel conveyed to City
of San Jose, a municipal corporation by Deed recorded October 27, 1967 in Book 7908,
Page 55 of Official Records and the beginning of a non-tangent curve to tht; right, to
wh)ch pointa radial fine bears North 41°17'31" Ea;;t;.

Tnence along the Southwesterly line of said parcel, Southeasterly ,along said non-tangent curve
, wtth a radius of 9,94.00 feet. through a central angle of 11 °04'26" for an an: length of

192.12 feet; "
Thence continuing along the Southwesterly line of said parcel, Southerly along a tangent curve

to the right with a radius of 22.00.feet, through acentral angle of 86~31'4T' for an arc
length of 33.22 feet to said northwesterly line of Newhall Street;

Thence South 48"53'43' West 1051.61 feet along said northwesteriy line to the Point of
,Beginning. .

Said Pa,rcel C contains 25.708 acres, more or less.

. "
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LEGAL DESCRIPTION

:

REALPROPERTf within the City of San Jose,' COunty or"Santa Clara, State of Cafrfomia,
descnced as follows: .

. .
Commencing at a point on the Northwesterly lirie of Newhall Street at th.e Eastemm~st comer of
that certain 7.528 acre tract of land descnbed in the D~d from .Food Machinery Corporation, a

. corporation, tp Southern Pacific RaiIrqad Company, a corporation'; dated January 23,' 1947,
'. recorQe~ F~bruary 25i 1947. in Book 1,433 Official Records, page. 231, Santa Clara County
.Records; Thence North 571' 34' 50 11 West along the Northeasterly fine of said 7.528 acre tract
841.OQ=f;=~t. to. the. True...P-oint- of-Beginning: - .. .'

Thence North 32°25'10" East35.14 feet;
Thence North 57D34'50." West 39.00 feet; .
Thence .North 32°25'10" East 1047.94 feet to the Southwesterly line of Coleman Avenue
(10Q.OO f~tin wiDth);' .' "
Thence North 57~34'.s0tl West '933~02 feet along said Southwesterly line;
Thence South 32°25'10" West 1083;08 feet to said Northeasterly fine of said 7.528 acre tract;
Thence South 57°34:50" East along said Northeasterly line:~72.02 feet to ,the True Point of
Beginni~g. .

Said Parcel S. contains 23.230 acres, more brless.

. .

-.
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ParceIA

, ,

; ..

"

EXH'IBIT "B-2" .' .,

, .
All that oertain real property situate ,in the City ofSan Jcise~ Cou:ttty ofsanta Clara, State,
of Californi~aeson'bod as follows:

Being a por/iotl of"AdjustedP~eI N~ o.esl;:tibed in the Lot Lwe Adjustment Permit moo
for record in the Office ofthe Rocordcir ofthe County ofSanta Clara on Jtme22, 199,9

'11tJ.der Recorder's Series No. 14867793, Offioia1 Records and. beingmore particularly
descn'bed as follows:

Begiuoing a.t the intersection oime southwesterly line ofColeJIlSn AvSDile with the
northwesterly llne of'''Paroel B" described. in the Notice ofLotLine Adjustmep.t filed for
reoord in the office ofthe Recordet ofthe CountyofSa1ltaClara on Ju.1y3o,1999 under
ReCorr;1ex's Series No. 14920701 J Officla1Recotilll, the!1cealong-tlW northeasterly line of
said.'CParcel E tl and "Adjusted :Rarce1 A" also boing the southwesterly line ofCple:man
Ayenu.e South 57°34'50" East, 996.50 feet to the Trne Point ofBeginning.. - .
Thenoe-Soutli 32°25'10" West, 1083.08 feet to the southwestedy line ofsaid c'Adjusted
ParoelAll

; ,

'Thmce along tho southwesterly line of~·Adju.sted P~el A7t South 57°34'5011 Bast, .
. 1002.79 feet-to the.sonthm-ll' cottl~r of"'AdjusredPatcelA't;

'nlence along thesoutheastBI'ly Ibie ofOLAdjusted. Parcel A:1
J No.rt:h 32°25'10" Bast,

1083.08 feefto the eastet1y cornerofC'Adjust:edPatcel AH and. -the southwesterly line of
Colenum A'Venu~; .

Thence alotlg said sollthwesterly line of Coleman Avenue North 57."34~50" We~
1002.79 feet to the True Point ofBeginning, '

Parce1B

All thai certain real property situate pa:ct:j.a11y in the, City otSan Jose and partially inme
City of~anta C?lara, Count)' ofSanta Clara., State ofCalifonlla,- descdbed as follows:

Alltha.t·landdesigniited and delineated a; "Pa:roel B" iIi the Notice ofLQfLine
Acljusttn611t fUed for recotd in the OfficB.ofthe Record.et of thG County ofSanta Claia on
JUly ,?O, 1999 under Recorder's Beries No. 14920701, Official Records and aPomofl of
".Ac.Vusted Paroel A" doscn'bed in the Lot Line Adjustment Petmit filed for reoord in the
O;ffioe of '",

-'

,.
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the Rroorder ofthe County ofSanta Clara onItt:no 22,1999 under Recorders Series-No.
, 14867793. Official Records beitlg more particularly described as follows. .

• •• I ..

Beginning at fue mtersection of the southwesterly line ofColciD.an Avenue with the
northwesterly line ofsaid '''Parcel,Bts

, therice along the northeasterly line ofsaid nparoet
Bt

, and "Adjusted Parcel A"' also bcingwe southw~sterly 1iol? of Coleman Avenue South.
57Q34'Scr'East, 996.50 feet;

Thenc'e South 32.c2S10" West 10~3,08 feet to ~e south~ester1y line ofsaid fc.Adjusted
. Paroel A'I~ .' ,

Thence along'the southwesterly line of"Adjustea.Paroel An and CPa.rcel~"NDrt1l
57Q34'SO" West, 1038_06 feet to the most westet'ly~er ofsaid "".Parael B". ,

,Thence a10ilg the northwesterly Ene of ''Paroel B" the following six (6) co1.U'SeS and
distances.

..•.• ,1.
'2.
3.
4.

.: , 5.
6.

North 32D25'09" Bast.250~12feet;- '

North 51"34'51" West, 105.4,0 ~et;

North 08°45'53" East, 270,00 fe~tj

Norlhg2OZ0'17JlE~ 219.28 foet;
South 57"34'5P' East, 87.51.feet; .
North 321125'0.9" East, 444.46 feet .to the Point ofBeginniIig. '

aw 13 I ZrJ{) 1
Date ..

.' '

..,'



. Square Footage. qt=rtifJ.cation

.April 13" 1999

Project No. 97242

MichaelWJ1son
Mozart Development .
1068 East Meadow Circle
Palo Alto, CA 94303-4230 "

Re: FlIfC

Dear Michael"

.Attached please :find an exb11Jit ~f the parcels created.after the lot line adjustments have been campIeted.:

The gross area ofParcel C is .1"119,83Bsquare feet

The gross area ofpa:rce~ A. B" C & Dis 4,381,467 square feet.,

The frontage of Coleman Avenue on Farcel Cis 1170.99 feet. The enfuelength·ofColeman Avenue
frontage for ParceI~ A, B, C andD is 4;112.3 feet .. .. .

. .

Please call ifyOll have any questions.

Sincerely,

KIER & WRIGHT

M. BarrySchmitt,
Principal

Attachment

cc: Steve Casad - Berliner Cohen

, :

Eugene R. Golobic
ll.riocipal . "
Kie~& Wright CiVIl Engineers & Surveyors. Inc..
3350 ScottBlvd. Building 22
Sa,uta C1axa. CA 95054
Phone 408-727-6~~5
Pax 408-727~5641 .
~-mai1: ggoJobic@kiC:rwrlghtcom
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