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TO: HONORABLE MAYOR 
AND CITY COUNCIL 
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AGREEMENT AND SALE OF THE 
KIMBERLY WO-ODs APARTMENTS 

COUNCIL DISTRICT: 5 
SNI AREA: Burbanlc / Del Monte 

REASON FOR ADDENDUM 

The project Spoiisor has entered illto a sales agreeillelit for several multifamily rental properties 
located in Califo~~iia, i~icludiilg the ICiinberly Woods Apartnient Project in Sail Jose, with an 
expiration date of Deceinber 31, 2006. Tlie City's co~ise~lt for tlie sale is required prior to tlie 
sales agreement expiration date. The City is willing to coiiseiit to the sale upon certain 
~iiodificatioiis to the lne i ided and Restated Regulatory Agreement. 

IIECOMMENDATION 

It is recoin~iieilded that the City Couiicil adopt a resolutioli approving an a~lieiidineiit to tlie 
Ainelided aiid Restated Regulatory Agreeineilt aiid Declaratioli of Restrictive Coveila~lts to 
modify the affordable relit for the project to allow the sale of the existing I<i~nberly Woods 
Apartment, a 208-unit affordable rental housing developmelit located at 935 Willowleaf Drive, to 
INVESCO Core Real Estate-U.S .A., L.L.C. ("INVESCO"). 

OUTCOME 

Tlie City Council's authorization to amead the Amended and Restated Regulatory Agreeinelit 
aiid Declaratioli of Restrictive Covellallts will perniit the project sponsor, I<iiiiberly Woods 
Associates, to coinplete tlie sale of tlie property to W E S C O  Core Real Estate. The City 
Council's autliorizatio~i will result in a stabilization of the affordable reiits and also extend by a 
minimum of five years, or through December 29, 2024, the minimuill period for which set-aside 
affordable units are made available to lower-income tenants. 
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On Novenzber 15, 1984, the City of San Jose issued $16,650,000 of tax-exempt Variable Rate 
Deinand Multifamily Housirig Revenue Bonds, Issue 1984 (Kimberly Woods Apartnlelit Project) 
(the "1984 Bonds'') to finance the constructiori of the Kimberly Woods Apartment project (the 
"Project") by ICimberly Woods Associates (the "Bol-sower"). The Bol-sower is a California 
general pal-tnership consisting of tlxee limited pai-t~lersl~ips, illcludillg a lilnited pai-tnership in 
which the William L,yon Co~ripally is the general partner. 

In 1984, ruider the Regulatory Agreement executed in connectiori wit11 the City's issuance of the 
Multifa~llily Bonds, 20% of the dwellilig units in the Project were reserved for occupancy by 
individuals and families of low- or moderate income ("L,ower Incoine Tenants") at rents not 
exceeding Section 8 Fair Marltet Rents for new construction. Pursuant to the applicable Federal 
tax law at the tinie the 1984 Bonds were issued, the set-aside restrictiolls in the Regulatory 
Agreenient were to 1x11 for approxinlately 12 years froni the date of the 1984 Bond issuance. 

In the Fall of 1999, the Bol-sower requested that the City coilsent to a reftinding of tlie 
outstandilig bonds. 011 November 17, 1999, the City Couiicil authorized the refunding of the 
tax-exempt niultifainily housing revenue bolids ("Refunding Bonds"). Under the te1111s approved 
by the City Council for issuance of the Refunding Bonds, the Bol-sower agreed to restrictions for 
affordable units that exceeded those colltained in the City's refunding boiid policy. Specifically, 
in the Amended and Restated Regulatory Agreement and Declaration of Restrictive Covellants 
(the "Regulatory Agreement") the Borrower agreed to maintairi the affordable wiits for the 
longer of 20 years (rather than 15 years) or the tern of the Refunding Bonds and to liniit new 
tenants of affordable units to those with total llousel~old income not exceeding 65% (rather thail 
80%) of Area Median Income (AMI). The Regulatory Agreement defined affordable relit and 
established that, five years following the execution of the Agreement, affordable rents were to be 
no greater tllail the U.S. Department of Housing and Urban Development ("HUD") established 
fair iilarltet rents for comparable units in the City. 

The Project consists of 60 one-bedroom ~ulits, 96 two-bedroom units, and 52 two-bedroom town 
homes. Const~-uction was coinpleted in 1986. 

ANALYSIS 

The Bol-sower has requested tliat the City co~~seilt to sale of the Property to INVESCO and the 
assuinption by INVESCO of tlie Bol-rower's obligations, includilig the require~nelits for the 
provision of affordable housing units as set forth ill the Regulatory Agreement. 

As written iri the Regulatory Agreement, 110 later thari five years fi-o~n the date of execution of 
the Regulatory Agreement (or December 2004), rents for set-aside affordable ~ulits at ICinlberly 
Woods were to be no higher than fair marltet rents ("FMR") as detennilied by HTJD. However, 
tlie Boirower does not believe that the Regulatory Agreement properly reflects the affordable 
rent for the Project. The Borrower has indicated tliat, under the terms of tlie negotiations at the 
time that the Refunding Bonds were authorized, rent levels were intended to be limited to 30% of 
65% of AMI. 
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To provide for the conselit of sale and transfer of ICimberly Woods to INVESCO, City staff liave 
agreed with tlie Borrower to a coliipronlise defiiiitioll of affordable relit to allow for the 
affordable relit to be calculated at 30% of 60% AMI. Tlle compromise will result in a Inore 
stable affordable rent for the tenants, wliicli under tlie HUD FMR could fluctuate below or above 
60% of AMI. As additional consideratiori for the agreement to amend the Regulatory 
Agreement, tlie Bol-rower lias agreed to adhere to the revised Regulatory Agreeliiellt and extend 
for a period of five years tlie lili~itatioli on the i~icome eligibility for set-aside affordable 1mits. 
For the additional five years, tenants who would 1101 have otherwise qualified to rent a ~mit  will 
be able to rent one of the units. Althougli the relit to be paid by those tellalits will not be 
restricted under tlie Regulatory Agreement, tlie Bol-rower believes that lilarltet forces will require 
that tlie rents be voluntarily restricted for that five-year period. 

Staff has reviewed the relationsl~ip between Fair Marltet Reiits and rents based on AM1 and liave 
deteilnined that, wliile 60% AM1 curreritly exceeds FMR, historically tliese rents have been very 
close, with FMRs exceeding the 60% AM1 level in several years. Accordiligly, it is not expected 
that the adoption of rent limits of 60% AM1 at I<imberly Woods will result in higlier rents tliali 
would otlienvise be the case. Furthenilore, the req~~irelnelit that affordable rents be no greater 
than 30% of 60% of AM1 is the typical requirement for projects for wliicli the City has issued 
tax-exempt lnultifalnily housing revenue bolids. Because tlie revised A~iieiided Regulatory 
Agreeliient would be more colisistellt with the other projects in tlie Housing Departmeilt's 
portfolio, the revisiori will facilitate tlie Depal-tment's ongoing coinplialice liiollitorilig and 
enforcelnent efforts. 

Currently, rent levels for all tenalits in set-aside affordable units at tlie project pay rents that are 
below tlie reconi~nelided 60% AM1 level. Tile Borrower lias agreed to extend for a period of five 
years, or through 2024, tlie minimum period tlirougli wliicli all set-aside ~mits are to be tnade 
available to L,ow Tlicolne Tellants. 

POLICY ALTERNATIVES 

Tlie Housirig Department considered an altelliative before recolnlneriding a cliange in the 
Regulatory Agreement on tlie I<imberly Woods Apartments: 

Alterizative #I :  TIze City could decliize to ar~zeizd tlte Regulatory Agreei~zeizt mzd it ot coilserif 
to the sale of the project 
Pros: In the sliort run, tenants rnay be subject to lower rent increases. 
Cons: The current difference in the iliterpretation of the affordable rent levels involving AM1 

and FMR would continue, liltely leading to litigation. Tlie sale of tlie project would be 
obstructed, resultilig in potential financial losses to tlie Borrower. 

Reason for not recommending: Tlie borrower has expressed a desire to clarify tlie Regulatory 
Agreeliient and complete tlie sale of tlie project. The tenants will benefit througli 
extended occupancy restrictions. 
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PUBLIC OUTREACH/INTEREST 

0 Criteria 1: Requires Council action on the use of public funds equal to $1 millioll or 
greater. 
(Required: Website Posting) 

0 Criteria 2: Adoptioil of a new or revised policy that may have ilnplications for public 
health, safety, quality of life, or financial/econornic vitality of the City. (Required: E- 
mail and Website Posting) 

0 Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that 
may have impacts to comlnunity services and have been identified by staff, Cotmcil or a 
Com~~iunity gro~ip that requires special outreach. (Required: E-mail, Website Posting, 
Community Meetings, Notice in appropriate newspapers) 

This project does not meet ally of the criteria above. This report will be posted to the City's 
website for the December 12, 2006 Council Agenda. 

On Decenlber 7, 1999 a public hearing was held, as required by tlle Tax Equity and Fiscal 
Responsibility Act of 1982, to solicit public colnlneilts 011 the proposed issuance by the City of 
tax-exempt inultifamily housii~g revenue refunding bonds for the ICimberly Woods project. The 
public heariiig notice was published in the San Jose Mercury News, announcing the time and the 
location of the public hearing. 

COORDINATION 

This recommelldatioil has been coordinated with the City Atto~~iey's Office and the Finance 
Department. 

CEQA 

CEQA: Exempt, PP 06-208. 

Director of Housing 

For questions please contact Milte Meyer at (408) 535-3855. 


