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SUBJECT: PDO6-015 1 ABC06-014. APPEAL OF THE PLANNING COMMISSION'S 
ACTION TO DENY A PLANNED DEVELOPMENT PERMIT AND DETERMINATION 
OF PUBLIC CONVENIENCE OR NECESSITY TO ALLOW THE OFF-SALE OF 
ALCOHOLIC BEVERAGES IN A NEW RETAIL ESTABLISHMENT I.,OCATED AT 
360 E. TAYLOR STREET ON THE SOUTH SIDE OF E. TAYLIOR STREET BETWEEN 
7TH AND gTH STREETS. 

RECOMMENDATION 

The Director of Plaiiailig, Building and Code Enforceliierit recommends that tlie City Coulzcil 
upliold the Plannii~g Commission's action to deny the Pla~ilsed Developnient Pelxiit arid 
Deteniii~iation of Public Collve~lieilce or Necessity. 

OUTCOME 

The City Council decisioli to upliold tlie Plailliilig Colnlnissioli's action to deny tlie Plaillled 
Developmeilt Pennit and Detenniiiatioll of Public Convenience or Necessity would res~llt in a 
riew retail market operating on the subject site without alcol~olic beverages in its inventory. 

BACKGROUND 

On October 11, 200G, the Planning Commissioli lield a public hearing to co~isider the proposed 
Planned Develop~nelit Pennit and Detenllination of P ~ ~ b l i c  Collveliielice or Necessity. The 
Director of Plainling recoliline~lded denial of the proposed project based on the attached staff 
report. Tlie applicalit, Melsew Beriliun, spolte in support of the proposed project. No one spolte 
in support of, or oppositio~i to, tlse proposed project. 
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Commissioner Platten said the Commission could not approve the Determination of Public 
Convenience or Necessity because the proposed market is located on the ground floor of a 
mixed-use building beneath a residential unit. He said that under Title 6 of the4 San Jose 
Municipal Code, the required findings for a Determination of Public Convenience or Necessity 
cannot be made since the proposed off-sale of alcohol use is located within 150 feet of a 
residential use or zoning. 

Comrnissioner Platten said the subject site is appropriately designed for the proposed use. He 
suggested that the City Council use its discretion to consider approval of the proposal on the site 
with a mixed-use design and appropriate amenities on site. 

The Planning Commission then closed the public healing. Subsequently, the Planning 
Commission voted 7-0-0 to deny the proposed project. 

On October 23, 2006 the applicant filed an appeal of the Planning Commission action to deny 
the subject proposal. 

The original staff report (attached) provides an analysis of the proposal regarding required 
findings that must be made by the Planning Commission to approve a Planned Development 
Permit and Determination of Public Convenience or Necessity. The staff report provided the 
Planning Commission with information enabling them to make three of the four findings 
required to approve a Determination of Public Convenience or Necessity for an Alcoholic 
Beverage Control License. 

The Planning Commission was unable to make the required finding that the subject use was 
more that 150 feet from a residentially zoned property. Upon an appeal, per Title 6 of the San 
Jose haunicipal Code, where the four required findings cannot be made, the City Council could 
approve a Determination of Public Convenience or Necessity upon finding that a significant and 
overriding public benefit or benefits will be served by the proposed use only after first making 
orze of four additiorzal special findings that are discussed in the analysis below under 
"Determination of Public Convenience or Necessity for an Alcoholic Beverage Control License." 

ANALYSIS 

The attached Permit Appeal contains five reasons to support the appeal. Each reason to support 
the appeal is followed by a staff response. 

1. To sell beer and wirze for Public Corzve~zierzce and Necessity. The proposed site has strong 
support by the Neighborhood and Residents irz tlze area. 

Staff response: There is no evidence in the record to support this statement because a 
community meeting was not held, no correspondence was submitted, and no one spoke at 
the Planning Commission healing. 
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2. The site is currerztly zorzed A(PD) Plarzrzed Developrizerzt. Tlze origirzal plarzned 
Developrlzerzt Perrizit for the site file izo. PD98-053 irzcludes developr~zerzt starzdards, which 
state tlzat tlze of-sale alcoholic beverages rizay be penizitted. 

Staff response: The site is zoned A (PD) Planned Development and does allow for the off- 
sale of alcohol upon issuance of a Planned Development Permit. 

3. Tlze proposed use of this site is a market sellirzg grocery iter~zs. The sale of alcohol will be 
a very snzall portiorz of tlze retail space. Tlze proposed site would rzot represerzt a nzajority 
of tlze proposed use. 

Staff response: No information exists in the application or plans to specify the amount of 
display space that would be devoted to alcoholic beverages. The applicant has verbally 
indicated that the alcohol sales area will include one cooler and 6 shelves. A dimensioned 
and labeled floor plan was not provided. 

4. Tlze site is a grocery store sellirzg beer arzd wine rzot a liquor store. The store lzours are 
frorlz 7 AM to 9 PM to meet tlze rzeiglzborlzood arzd residerzt's corzverzierzce arzd rzecessity. 

Staff response: There is no evidence in the record to support this statement because a 
community meeting was not held, no correspondence was submitted, and no one spoke at 
the Planning Commission hearing. 

5. Tlze proposed of-sale licerzse is izot witlzirz 500 feet of a sclzool, day care center, public 
parks, social service agency, residerztial care or service facility. 

Staff response: According to the City's GIs database, the proposed off-sale license is not 
within five hundred (500) feet of a school, day care center, public park, social services 
agency, or residential care or service facility. 

Determination of Public Convenience or Necessity for an Alcoholic Beverage Control 
License 

While the San Jose Municipal Code did not afford the Planning Commissiori the discretion to 
approve the subject Public Convenience or Necessity application based on the required findings 
that they were obliged to make, the City Council does have greater discretion. Upon an appeal of 
a denial of the granting of a Dete~minatiorl of Public Convenience or Necessity, the City Council 
would need to find conformance with one of the four additional findings noted below in order to 
approve the proposal. 

1. The cerzsus tract irz whiclz tlze proposed outlet for the of-sale of alcolzolic beverages is 
located is urzusually corzfigured arzd tlze proposed outlet would act as a corzverzierzce to arz 
urzderserved portion of the coriznzurzity without preserztirzg a sigrzificarzt inzpact orz public 
health or safety. 
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The subject census tract is not unusually configured because it is generally rectangular in 
shape similar to other census tracts in the area. Further, the surrounding community is 
not underserved with retail establishments that sell alcoholic beverages because there are 
two retail markets with off-sale licenses, one within 1,000 feet of the subject site and a 
the second within 1,500 feet of the subject site. 

2. Tlze proposed ozitlet for the off-sale of alcolzolic beverages would erzharzce or facilitate the 
vitality of arz existirzg corfzrfzercial area without preserztirzg a sigrzificarzt inzpact orz public 
health or safety. 

The approval of off-sale may help enhance the vitality of the proposed business and the 
other commercial tenant spaces in the building and surrounding area by filling a vacant 
tenant space. The Chief of Police is opposed to the issuance of the proposed permit 
because the site is located in a census tract that is over concentrated. 

3. Tlze cerzszis tract irz which the proposed outlet is located has a low populatiorz density irz 
relatiorz to other cerzsus tracts irz the city, arzd the proposed outlet wotild not corztribute to arz 
over-corzcerztratiorz irz the absolzite rztinzbers of outlets for the off-sale of alcoholic beverages 
irz the area. 

Census tract boundaries are redrawn every 10 years to ensure that each tract has about the 
same population. The subject census tract no. 501 1 does exceed the ratio of on-sale and 
off-sale retail licenses to population in the County. As of March 16, 2006, there are 9 off- 
sale licenses in the census tract. 

4. The proposed off-sale of alcolzolic beverages is irzciderztal and appurtenarzt to a larger retail 
use and provides for a more conzplete arzd corzverzierzt slzoppirzg experierzce. 

The proposed use of the site is a market selling grocery items and alcoholic beverages. The 
sale of alcohol will be an incidental portion of the retail space because it would not represent 
a majority of display space for the proposed use. 

Conclusion 

Taylor Street Market will provide grocery items that will serve members of the public, 
specifically those living and working within the mixed-use project on the site and those in the 
surrounding neighborhood. Should the Council decide to approve the Public Convenience or 
Necessity application, staff recommends that the Resolution include a condition which limits the 
alcoholic beverage display area at the subject establishment to 15 percent of the overall sales 
area. 

POLICY ALTERNATIVES 

While General Plan policies encourage commercial land uses such as small grocery stores 
within mixed-use buildings, the provisions under Title 6 of the SJMC which regulate off-sale of 
alcohol do not provide flexibility to implement this specific combination of uses encouraged by 
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General Plan policies. Therefore, staff or the Planning Commission were not able to consider 
approval of the subject application. There are no policies alternatives available for consideration 
that would allow approval of this application without an appeal to the City Council. 

PUBLIC OUTREACHLINTEREST 

0 Criteria 1: Requires Council action on the use of public funds equal to $1 million or 
greater. 
(Required: Website Posting) - 

a Criteria 2: Adoption of a new or revised policy that may have implications for public 
health, safety, quality of life, or financial/economic vitality of the City. (Required: E- 
mail and Website Posting) 

a Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that 
may have impacts to community services and have been identified by staff, Council or a 
Community group that requires special outreach. (Required: E-mail, Website Posting, 
Community Meetings, Notice in appropriate newspapers) 

Although this item does not meet any of the above criteria, staff followed Council Policy 6-30: 
Public Outreach Policy. Notices for the public hearings for the project and for this appeal were 
mailed to the owners and tenants of all properties located within 500 feet of the project site. 
Additionally, prior to the public hearing, an electronic version of the staff report has been made 
available online, accessible from the City Colincil agenda, on the City's website. Staff has been 
available to discuss the proposal with members of the public. 

COORDINATION 

Preparation of this memorandum has been coordinated with the City Attorney's office. 

FISCAL/POLICY ALIGNMENT 

The proposed project is aligned with the Economic Development, Growth Management, and 
Sustainable City General Plan Major Strategies. 

COST SUIMMARY/IMPLICATIONS 

BUDGET REFERENCE 
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CEQA 

CEQA: Exempt, PD06-015 and ABC06-014 

' JOSEPH HORWEDEL, DIRECTOR 
Planning, Building and Code Enforcement 

For questions please contact Lesley Xavier, Project Manager, at 535-7852. 

Attachments: 
Notice of Permit Appeal 
Planning Commission Staff Report & Attachments 
SJMC Part 6.84 Determination of Public Convenience or Necessity For An Alcoholic 
Beverage Control License 
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1) To sell beer and wine for Public Convenience and Necessity. 
The proposed site has strong support by the Neighborhood and Residents in the 
area. 

2) The site is currently zoned A (PD) Planned Development. 
The Original planned Development permit for the site file no PD98-053 include 
development standard which states that the off-sale alcoholic beverage may be 
permitted. 

3) The proposed use of this site is a market selling grocery items. The sale of alcohol 
will be a very small portion of the retail space. The proposed site would not 
represent a majority of the proposed use. 

4) The site is Grocery store selling beer and wine not a Liquor store. The store hours 
are from 7 AM to 9 PM to meet the neighborhood and resident's convenience and 
necessity. 

5) The proposed off-sale license is not within 500 feet of school, day care center, 
public parks, social service agency, residential care or service facility. 
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STAFF REPORT 

Hearing DateIAgenda Number 

P.C 10/1 1/06 Item No.: i i  <L 

File Number 

PD06-015 and ABC06-014 

Application Type 

Planned Development Permit and Liquor 
License Exception Pennit 

Cat~ncil District 

3 

Planning Area 

Central 

Assessor's Parcel Number(s) 

249-37-007 - 
PR0,IECT DESCRIPTION Completed by: Lesley Xavier 

Location: South side of East Taylor Street between 7' and'9' Streets. 

Gross Acreage: 9.02 Net Acreage: n/a Net Density: n/a 

Existing Zoning: A (PD) Planned Development Existing Use: Vacant tenant space 

Proposed Zoning: No change Proposed Use: Retail with off-sale of alcohol 

GENERAL PLAN Comnleted bv: LX 

Land Use/Transpartation Diagram Designation Proiect Conformance: 
Mixed IJse #3 (~ackson-~a~lor  Planned Residential Community) [ ] y e s  [ ] N O  

Ixl See Analvsis and Recommendations 

SURROUNDING LAND USES AND ZONING Completed by: LX 

North: Gordon Biersch Brewew A(PD) Planned Development 

East: Industrial A(PD) Planned Development 

South: Multi-Family Residential A(PD) Planned Development 

west: Vacant parcel zoned for Multi-Family Residential A(PD) Planned Development 

ENVIRONMENTAL STATUS Completed by: LX 

[ ] Environmental Impact Report certified on [x] Exempt 
[ ] Negative Declaration circulated on [ 1 Environmental Review Incomplete 
[ ] Negative Declaration adopted on [ I  Addendum to 

FILE HISTORY Completed by: LX 

Annexation Title: Original City Date: March 27, 1850 

PLANNING DEPARTMENT RECOMMENDATIONS AND ACTION 
f l  

[ 1 Approval 
[ I  Approval with Conditions 
[x] Denial 
[ I  Uphold Director's Decision 

Date: Lo/+' @ 

[ ] Recommendation 
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PUBLIC AGENCY COMMENTS RECEIVED Completed by: Lx 

PROPERTY OWNER 

The Esplanade 
Attn: Jacque Mazutis 
350 E. Taylor Street 
San Jose, CA 95 112 

Department of Public Works 

APPLICANTICONTACT 

Melsew Berihun & Mulugeta Shumeye 
360 E. Taylor Street 
San Jose, CA 95 112 

No comments. 

Other Departments and Agencies 

Police Department (See attached) 

GENERAL CORRESPONDENCE 

None received. 

ANALYSIS AND RECOMMENDATIONS 

BACKGROUND 

The applicant, Taylor Street Market, is requesting a Planned Development Pesrnit and Liquor 
License Exception Permit (ABC), also referred to as a Determination of Public Convenience or 
Necessity, to allow for the off-sale of alcohol at a proposed new retail market. 

The subject site is located within the A (PD) Planned Development Zoning District. The Planned 
Development Zoning covers a project commonly known as, "Esplanade". This project included 
272 multi-family attached residential units, 6 livelwork units, and 6 retail spaces. The original 
Planned Development Permit for the site, File No. PD98-053, includes a development standard, 
which states that the off-sale of alcoholic beverages may be permitted on the site upon the 
issuance of a Planned Development Pennit. For sites within a Planned Develop~nent Zoning 
District, a Planned Development Permit takes the place of a Conditional Use Permit, which is 
typically the process used to approve off-sale of alcohol proposals. Also per the Development 
Standards, the tenant spaces designated for retail uses in the project do not require any parking. 

Site Conditions and Context 

The subject site is located on the south side of East Taylor Street between 7th and gth streets. The 
site is bounded by the Gordon Biersch Brewery to the north, an industrial building to the east, 
multi-family residential to the south, and an undeveloped parcel zoned for multi-family residential 
uses to the west. The closest residential use is located directly above the subject tenant space. The 
Santo Market, which has a license for off-sale, is located approxi~nately 2 blocks from the subject 
site to the west. Grant Elementary School is located within 1,000 feet of the subject site to the 
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southeast. The subject site is also located just outside of the border of the 13 '~  Street Strong 
Neighborhoods Initiative Area. 

GENIERAI, PLAN CONFORMANCE 

The subject site has a Sarz Jose 2020 General Plan Land IJselTranspo~-tation Diagram designation of 
Mixed Use #3 (Jackson Taylor Planned Residential Community). This designation allows High 
Density Residential (25-50 DUIAC) uses, up to 192,625 square feet of office, and between 7,500 and 
18,125 square feet of retail uses. Retail uses should be located on the south side of Taylor Street 
between Seventh Street and the rail tracks. The proposed project is for a new retail market located on 
the south side of Taylor Street between Seventh Street and the rail tracks in an existing mixed use 
(residential and commercial) building. The proposed use is consistent with the General Plan land use 
designation. 

ENVIRONMENTAL REVIEW 

The Director of Planning, Building, and Code Enforcement has detelmined that this project is exempt 
from environmental review requirements under Title 21 of the San JosC Municipal Code, implementing 
the California Environmental Quality Act (CEQA). Pursuant to Section 15303(c) of the CEQA 
Guidelines, permitting the location of limited numbers of new, small facilities or structures; 
installation of small new equipment and facilities in small structures; and the conversion of existing 
small structures from one use to another where only minor modifications are made in the exterior of 
the structure. The proposed retail market is located in an existing 1,440 square foot commercial 
space. 'The proposed project qualifies for this exemption in that the project does not involve the use 
of significant amounts of hazardous substances and does not exceed 2,500 square feet in floor area. 

As of January 1995, the State of California Legislature implemented AB2897 by amending the 
Business and Professions Code (Section 23958) to require the Department of Alcoholic Beverage 
Control (ABC) to deny an application for a liquor license "if issuance of that license would tend 
to create a law enforcement problem, or if the issuance would result in or add to an tmdue 
concentration of liquor licenses." Undue concentration is defined as follows: 

a If issuance of that license would tend to create a law enforcement problem, or if the 
issuance would result in or add to an undue concentration of liquor licenses. Undue 
concentration is defined as follows: The premises of the proposed license is located in an 
area that has 20 percent more reported crimes than the average number of reported crimes 
for the City as a whole, or; 

The premises of the proposed license is located in a census tract where the ratio of 
existing retail off-sale licenses to population in the census tract exceeds the ratio of retail 
off-sale licenses to population in the County of the proposed premise. 
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The liquor license applicant may request that the City grant an Exception based on "Public 
Convenience or Necessity." Unless the City makes a Determination of Public Convenience or 
Necessity, the State Department of Alcohol Beverage Control (ABC) will not issue a liquor license 
for off-sale of alcohol if the business is located in an area of undue over-concentration. 

In this case, the subject site is not located in an area with a crime index greater than 20%, but it is 
located in a census tract that exceeds the ratio of on-sale off-sale outlets in the area. Therefore, a 
Determination of Public Convenience or Necessity must be made in order for the applicant to obtain 
an ABC Permit from the State Department of Alcoholic Beverage Control. Such a determination can 
be rnade by the Planning Commission or the City Council on appeal. 

Municipal Code Section 6.84.030 - Determination of Public Convenience or Necessity for an 
Alcoholic Beverage Control License 

Subject to the provisions of Section 6.84.030(B) of the San Jose Municipal Code, the Planning 
Commission may issue a determination of Public Convenience or Necessity in connection with an 
application for a license from the California Department of Alcoholic Beverage Control for the off- 
sale of alcoholic beverages if all four of the findings below can be made. A discussion on how the 
proposed project conforms to the findings follows each finding statement. 

1. The proposed use is not located within a Strong Neighborhoods Initiative or Neighborhood 
Revitalization area or other area designated by the City for targeted neighborhood 
enhancement services or programs, or located within an area in which the Chief of Police has 
determined that the proposed use: (a) would be detrimental to the public health, safety, or 
welfare of persons located in the area, or (b) would increase the severity of existing law 
enforcement or public nuisance problems in the area; and 

The proposed ojjf-sale licerzse is not located withirz a Strong Neiglzborlzoods Initiative or 
Neiglzborlzood Revitalizatiorz area. It is also rzot located within arz area irz which the Chief of 
Police has deternzirzed that the proposed use would be detrilnelztal to the public health, 
safety, or welfare of persons located irz the area, or would increase the severity of existing 
law eizforcernerzt or public rzuisaizce problellzs irz the area. 

2. The proposed use would not lead to the grouping of more than four (4) off-sale uses within a 
one thousand (1,000) foot radius from the proposed use; and 

The proposed oflsale license would not lead to a to the groupirzg of rnore tlzalz four (4) off- 
sale uses withirz a 1,000-foot radius froin the proposed use. Currently, one off-sale licerzse, 
Sarzto Market, exists within a 1,000-faot radius. The addition of the proposed licelzse would 
bring the total rzunzber of licenses to two witlzirz a 1,000-foot radius of the subject site. 

3. The proposed use would not be located within five hundred (500) feet of a school, day care 
center, public park, social services agency, or residential care or service facility, or within one 
hundred fifty (1 50) feet of a residence; and 
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Accordirzg to tlze City's GIS database, the proposed off-sale licelzse is not witlzilz five Izulzdred 
(500) feet of a sclzool, day care center, public park, social services agency, or residential 
care or service facility. However, the proposed off-sale licerzse is within one hundredfifty 
(150) feet of a residence. The nearest residence is located directly above the subject tenant 
space, because the subject building is a nzixed-use (residential arzd conzr~zercial) building. 
Therefore, this finding nzay not be nzade. 

4. Alcohol sales would not represent a majority of the proposed use. 

The proposed use of tlze site is a nzarket selliizg grocery itenzs and alcolzol. The sale of 
alcohol will be an incidental portion of the retail space because it would not represent a 
rnajority of the proposed use. 

Planned Development Permit 

To approve the Planned Development Permit, the Planning Commission must find, pursuant to San 
Jose Municipal Code Section 20.100.940, that (1) the Planned Development Permit furthers General 
Plan policies, (2) the Planned Development Permit confonns to the Planned Development zoning of 
the property, (3) the interrelationship between the proposed buildings and other uses on-site are 
appropriate, compatible, and aesthetically harmonious, and (4) the environmental effects of the 
project will not have an unacceptable effect on adjacent properties. Although most of the findings 
for approval of the PD Permit could generally be made on their face, approval of the proposed PD 
Permit is only of value if a determination of Public Convenience or Necessity (PCN) can be granted 
for off-sale alcohol. In this case, the PCN findings may not be made. Arguably, it is difficult to 
predict with any certainty that since a residential unit is located directly above and so close to the 
subject store, that the sales of alcoholic beverages would not impact the residential use. Therefore, 
staff recommends the Planning Commission deny the proposed PD Permit application. 

Conclusion 

Based on the above analysis, staff concludes that the Planning Commission may not rnake the 
findings required for a Detennination of Public Convenience or Necessity for this proposal pursuant 
to Municipal Code Section 6.84.030tB) #3, which states that the proposed use would not be located 
within one hundred fifty (1 50) feet of a residence. The nearest residence is located directly above the 
subject tenant space, as the subject building is a mixed-use (residential and commercial) building. 

In instances where not all of the findings can be made, Title 6 provides an opportunity upon 
appeal whereby the City Council can approve such a proposal. This can only be approved if the 
City Council identifies and finds that a significant and overriding public benefit or benefits will 
be served by the proposed use. 

PUBLIC OUTREACH 

Notices of the public hearing for this project were sent to all property owners within 500 feet of the 
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subject property. The Planning Commission Agenda is posted on the Planning Divisions' website, 
which includes a copy of the staff report, Staff has been available to discuss the project with 
members of the public. 

The Planning staff recommends that the Planning Commission deny the requested Liquor License 
Exception Permit (Determination of Public Convenience or Necessity) and Planned Development 
Permit and include the following findings and conditions in its resolution. 

The Planning Commission finds that the following are the relevant facts regarding this proposed 
project : 

1. The subject site is located on the south side of East Taylor Street between 71h and 9Ih Streets. 

2. The subject site is a tenant space in one building of a lager mixed-use site that is 9.02 grass 
acres in size. 

3. The subject site has a Sun Jose 2020 Gerzeral Plan Land Use/Transportation Diagram 
designation of Mixed Use #3 (Jackson Taylor Planned Residential Community). The 
proposed use is consistent with this designation. 

4. The site is currently zoned A(PD) Planned Development. 

5. The original Planned Development Pennit for the site, File No. PD98-053, includes a 
development standard, which states that the off-sale of alcoholic beverages may be permitted 
on the site upon the issuance of a Planned Development Permit. For sites within a Planned 
Development Zoning District, a Planned Development Permit takes the place of a 
Conditianal Use Permit, which is typically the process used to approve off-sale of alcohol 
proposals. 

6. The site is bounded by the Gordon Biersch Brewery to the north, an industrial building to the 
east, multi-family residential to the south, and an undeveloped parcel zoned for Multi-Family 
Residential the west. 

7. A Liquor License Exception Permit (Determination of Public Convenience or Necessity) is 
required ta allow the off-sale of alcohol at a site that is located in a census tract where the 
ratio of existing retail off-sale licenses to population in the census tract exceeds the ratio of 
retail off-sale licenses to population in the County of the proposed premise. 

8. The proposed off-sale license is not located within a Strong Neighborhoods Initiative or 
Neighborhood Revitalization area. It is also not located within an area in which the Chief of 
Police has determined that the proposed use would be detrimental to the public health, safety, 
or welfare of persons located in the area, or would increase the severity of existing law 
enforcement or public nuisance problems in the area. 
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9. The proposed off-sale license would not lead to a to the grouping of more than four (4) off- 
sale uses within a 1,000-foot radius from the proposed use. Currently, one off-sale license, 
Santo Market, exists within a 1,000-foot radius. The addition of the proposed license would 
bring the total number of licenses to two within a 1,000-foot radius of the subject site. 

10. In this case, the subject site is not located in an area with a crime index greater than 20%, but 
it is located in a census tract that exceeds the ratio of an-sale off-sale outlets in the area. 

11. Based on the fact noted above, this proposal is subject to ABC Exception Permit 
requirements that mandate a finding that the proposed use be located 150 feet from a 
residential use. 

12. According to the City's GIs database, the proposed off-sale license is not within five hundred 
(500) feet of a school, day care center, public park, social services agency, or residential care 
or service facility. However, the proposed off-sale license is within one hundred fifty (150) 
feet of a residence. The nearest residence is located directly abave the subject tenant space, 
and is situated in a manner that would be incompatible with the proposed off-sale alcohol 
use. 

13. The proposed use of the site is a market selling grocery items and alcohol. The sale of alcohol 
will be an incidental portion of the retail space because it would not represent a majority of 
the proposed use. 

14. The Police Department has indicated their opposition to the proposal. 

15. The Director of Planning, Building, and Code Enforcement has determined that this project is 
exempt from environmental review requirements under Title 21 af the San Jose Municipal 
Code, implementing the California Environmental Quality Act (CEQA), pursuant to Section 
15303(c) of the CEQA Guidelines. 

This Planning Commission concludes and finds, based upon an analysis of the above facts that: 

1. The proposed project corifonns to the City's General Plan. 

2. The proposed project complies with all applicable provisions of the Zoning Ordinance. 

3. The proposed project is in cornpliance with the California Environmental Quality Act. 

4. The proposed off-sale license is not within a Strong Neighborhoods Initiative or 
Neighborhood Revitalization area or within an area in which the Chief of Police has 
determined that the proposed use would be detrimental to the public health, safety, or welfare 
of persons located in the area, or would increase the severity of existing law enforcement or 
public nuisance problems in the area. 
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5. The proposed off-sale license would not lead to a to the grouping of more than four (4) off- 
sale uses within a 1,000-foot radius from the proposed use. Currently, one off-sale license 
exists within a 1,000-foot radius. The addition of the proposed license would bring the total 
to two. 

6. The proposed off-sale license is not within five hundred (500) feet of a school, day care 
center, public park, social services agency, or residential care or service facility. 

7. The proposed off-sale license is within one hundred fifty (1 50) feet of a residence. The 
closest of the above-mentioned use is located directly above the subject tenant space. 

8. The proposed use of the site is a market and alcohol sales will make up a small percent of the 
retail space and would not represent a majority of the proposed use. 

9. Municipal Code Section 6.84.030(B) 3 states that such a proposed use must be located more 
than one hundred fifty (150) feet of a residence. The nearest residence is located directly 
above the subject tenant space, as the subject building is a mixed-use (residential and 
commercial) building. 

10. Findings may not be made for a Determination of Public Convenience and Necessity for the 
subject liquor license. 

Finally, based upon the above-stated facts and findings, the Planning Corrlmission concludes and finds 
that: 

1. The Planned Development Pennit generally further the policies of the General Plan; 

2. The Planned Development Permit, as issued, conforms in all respects to the Planned 
Development zoning of the property; 

3. The interrelationship between the orientation, location, mass and scale of building 
volumes, and elevations of proposed buildings, structures and other uses on-site are rn 
appropriate, compatible and aesthetically harmonious; 

4. The environmental impacts of the project, including, but not limited to noise, vibration, 
dust, drainage, erosion, stonn water run off, and odor which, even if insignificant for 
purposes of the California Environmental Quality Act (CEQA), will not have an 
unacceptable negative effect on adjacent property or properties. 

Therefore, the Planning Commission hereby denies said Planned Development Permit and Liquor 
License Exception Permit. 





FILE NO. PDA98-053-01 

LAOCATION OF PROPERTY Southwest corner of East Taylor and North Ninth 
Streets (350 E. Taylor Street) 

PROJECT DESCRIPTION Planned Development Pe~mit Amendment to allow 
off-sale of alcoholic beverages and a new sign at an 
existing retail store (Taylor Street Market) on a 9.02 
gross acre site. 

ASSESSOR'S PARCEL NUMBER 249-37-007 

CERTIFICATION 

Under the provisions of Section 15303(c) of the State Guidelines for Irnplernentation of the California 
Environmental Quality Act (CEQA) as stated below, this project is found to be exempt from the 
environmental review requirenlents of Title 21 of the San JosC Municipal Code, implementing the 
California Environmental Quality Act of 1970, as amended. 

15303(c). New Construction or Conversion of Small Structures. Class 3 consists of 
construction and location of limited numbers of new, small facilities or structures; installation of 
srrlall new equipment and facilities in small structures; and the conversion of existing small 
structures from one use to another where only minor modifications are made in the exterior of the 
structure. The numbers of structures described in this section are the maximum allowable on any 
legal parcel. Examples of this exemption include but are not limited to: A store, motel, office, 
restaurant or similar structure not involving the use of significant amounts of hazardous 
substances, and not exceeding 2500 square feet in floor area. In urbanized areas, the exemption 
also applies to up to four such commercial buildings not exceeding 10,000 square feet in floor 
area on sites zoried for such use if not involving the use of significant amounts of hazardous 
substances where all necessary public services and facilities are available and the surrounding 
area is not environmentally sensitive. 

Joseph Horwedel, Acting Director 
Planning, Building and Code Enforcement 

Date September 20,2006 

Project Manager: Lesley Xavier 
(Rev. 10123102) 

Deputy 



Proposed Location 0 1000 feet from Proposed Location 
(for license grouping determination) 

Existing Off-Sale 500 feet from Proposed Location 
ABC Licenses (for proximity to specified uses) 

Census Tract 
150 feet from Propased Location 
(for proximity to residential use- 

Parks, Schools, and may require field verification) 
Residential Care Facilities 

s 

Scale: 1 inch = 450 feet 

City of San Jose, Planning Services Division, July, 2006 



SAN TOSE 
J - 

CAI'ITAL OF SILICON VAILEY 

TO: Leslie Xavier 
Planning Department 

FROM: Ofc. Rick Galea #3495 
San Jose Police Vice Unit 

S'IJBJECT: 350 East Taylor Street DATE: July 3,2006 

Approved Date 

I have received your request for input regarding a new mini market located at 350 East Taylor 
Street, San Jose, Ca. 951 12. The new mini market is applying for an Off-Sale ABC license to sell 
beer and wine only. The planning department did not mention the application to sell distilled 
spirits. 

Per Business and Professions (B&P) Code Section 23958, the State of California Department of 
Alcohol Beverage Control shall deny an ABC Application for an ABC License if the issuance of 
that license would tend to create a law enforcement problem or if it would result in or add to an 
undue concentration of ABC Licenses, as described in B&P Sections 23958.4 (a)(l) and 
23958.4(a)(3). A location can be unduly concentrated because of its criminal statistics andlor it's 
proximity to other ABC Licenses. ABC can issue the license per B&P Sections 23958.4 (b)(l), 
and 23958.4 (b)(2) if the local governing body determines that the public convenience or 
necessity would be served. The City of San Jose Planning Department or the Planning 
Cornmission are the delegated authorities to grant these exceptions. 

The location is not currently in a Strong Neighborhood Initiative area or a Neighborhood 
Revitalization area but 350 East Taylor Street is one block away from 13'~ Street Strong 
Neighborhood. 

350 East Taylor Street is located in San Jose Police Beat V3. The reported crime statistics as 
defined by B&P Section 23958.4(c) are not over the 20% crime index thus the location 
considered unduly concentrated per B&P Section 23958.4 (a)(l). 

Police Beat Crirne Statistics 

The IJnited States Census Bureau indicate 350 East Taylor Street is in census tract 501 1. 
Pursuant to B&P Section 23958.4 (a)(3) . . . the ratio of on-sale retail licenses and off-sale retail 
licenses to population in census tract 501 1 does exceed the ratio of on-sale retail licenses and 
off-sale retail licenses to population in the county in which the applicant premises are located. 

66 1 

Beat 
V3 (2005) 

Citv Average 

-- 
Index Crimes 

228 
317 

Arrests 
401 
345 



Autl~orized and Current ABC Licenses in Census Tract 5011 

The San Jose Police Department is opposed to the issuance of this permit. Please feel free to 
contact me at 277-4322 if you have any questions. 

Census 
Tract 

5011 

Ofc. Rick Galea #3495 
Administrative Officer 
Special InvestigationsIVice 

Authorized ABC Licenses 
as of August 2005 

On - Sale 
10 

Current ABC Licenses 
as of March 16,2006 

Off - Sale 
5 

Unduly Concentrated 

On - Sale 
20 

On - Sale 
Yes 

Off - Sale 
9 

Off - Sale 
Yes 



TAYLOR STREET MARKET 

E. TAYLOR STREET AND N. EIGHTH STREET 

360 E. TAYLOR STREET 

SAN JOSE, CALIFORP?IA 95112 

Contact Person: 

MELSE W BERIIWN 
Phone # (408) 655-9878 

OR 
MULUGETA SHUMEYE 
Phone # (408) 515-8877 







. . .  . : . . I . . 'I Taylor street market sigl 
1 .  

I TAYLOR ST. MARKET 

I 
360 a. TAYLOR ST. 

/ The signege will be mounte 
I At 82.5 inch heights. Look 1 1 The building elevation whe 

Aluminum wall sign 
New install 

Height 2' 
Width 4 
Spft 8 

None Illuminations 


