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RECOMMENDATION 

a. Report on bids and award of contract to the low bidder, Wcst Bay Builders, Inc. for the 
Happy Hollow Park & Zoo-Zoo and Attractions (Phase IIA) package base bid in the amount 
of $37,830,000, plus bid alterliatcs 3,4, 5, 6, 7, 8 and 10 for a total contract award of 
$39,255,000, and approval of a 7% contingency in the amount of $2,748,000. 

b. Adoption of a resolution incorporating cnviron~ilental mitigation measures as set forth in the 
Mitigation Monitoring and Reporting Program for the project. 

OUTCOME 

Award of a contract to West Bay Builders, Inc. allows construction of thc Parlts & Recreation 
Bond Projects funded project (Measure P), Happy Hollow Park & Zoo Renovation & 
Iniproven~cnts to proceed with scheduled completion in summer of 2009. Approval of a scven 
percent contingency will provide funding for any unanticipated work necessary for the 
completion of tlie project. 

EXECUTlVE SUMMARY 

The project to renovate and expand Happy Hollow Park & Zoo is the largest of the projects 
funded by the Measure P Safe Neighborhood Parks and Recreation Bond approved by voters in 
2000. The project is the only one specifically mentioned in the bond measure, and the 
con~pletion of this project will i~nplement tlie visions of the 1991 Kelley Park and 1996 Happy 
Hollow Park & Zoo master plans. 

The proposed projcct is organized in two construction phases. Phasc I will construct thc new 
entrance and parking lot off Story Road on the Roberts landfill cast of Coyote Creck. Phase I1 
will construct improvements to the Zoo and Attractions facility west of Coyote Creek and tlie 
pedestrian bridge that connects the improved facility and parking lot. 
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While funding for the overall project is coliiprised largely of the gelieral obligation bond funds, 
additional funds have been appropriated to the project from various other sources by Coulicil 
over the last two years to offset construction cost and other cost escalations. 

Phase I1 of the Happy Hollow Park & Zoo project is divided into two distinct construction 
packages: Pliase IIA-Zoo and Attractions and Pliase IIB-Pedestrian Bridge. The pedestriall 
bridge was broken out as a separate contract due to the specialty work and a different 
constructioti schedule. 

By awarding Phase IIA as recommended, the Park & Zoo project will be borrowing $3.9 Million 
froin the remaining funds for the bridge and parking lot. I11 order to make up this f ~ ~ ~ i d i n g  gap, 
staff will be presenting a plan to Council in the coming months to take approximately $2.7 
Million from the Park Bond reserves and $1.2 Million from the Citywide Collstruction and 
Conveyance Tax funds. Revised project costs for Phases I and IIB and any necessary related 
appropriation actions will be brought forward at a later date for City Council consideration. 

In light of a poor response to the pre-qualification of colitractors for bidding tlie Pllase IIA-Zoo 
and Attractions package, tlie project was publicly advertised without pre-qualification in order to 
maximize open con~petition. In addition to public advertisernelit 15 firms received direct 
notification. The Zoo and Attractions package advertised on June 6,2007, and the bids opened 
on August 9,2007 with the City receiving just two bid proposals. The low bid was received 
from West Bay Builders of Novato with a bid of $37, 830,000, or 5.1 percent abovc the $36 
million bid target. Staff considers bid alternates 3,4, 5, 6, 7, 8, and 10 essential to achieve the 
revenue projections calculated for the planned attendance increases in response to tlie facility 
enhancements. 

The City subsequently received a bid protest fro111 tlie second low bidder. After careful analysis, 
staff recommends rejecting the protest and awarding the Zoo arid Attractions contract to tlie low 
bidder, West Bay Builders, Inc. 

BACKGROUND 

In November 2000, San Jos6 voters approved a $228 million Gelleral Obligatioli Bond, specifically 
known as the San Jos6 Safe Neighborhood Parks and Recreation Bond (Measurc P), for tlie 
purpose of acquiring property for and constructing improvements to parks and recreation facilities 
throughout the City. Of the total bond funding, $52.3 inillioll was directed to tlie implementation 
of the 1996 Happy Hollow Park & Zoo and 1991 Kellcy Park master plans. 

Consultant Selection and Phasing 
On January 22,2002, after a formal consulta~it selection process, Coullcil approved a master 
agreeliletit with Portico, Inc. of Seattle, Washington, for design services for the Happy Hollow 
Park & Zoo renovati011 and expalision project. In colisultatioii with the Portico design tcalil a11d 
various stakeholders, staff settled 011 two phases of construction as the most efficient and effective 
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project delivery model which would support future operations and maintenance strategies for the 
facility. 

Phase I will construct a new 550-space parking lot on the Roberts landfill east of Coyote Creek. 
Phase I1 will renovate and expand the existing Happy Hollow Park & Zoo facility west of Coyote 
Creek. Improvements include a new entry plaza, zoo exhibits and new attractions, buildings to 
house rctail space, park administration, concessions, and an education program. Additionally, 
there are improvements in the existing lower zoo for accessibility compliance, LEED 
certification and a new pcdestrian bridge across Coyote Creek connecting the parking lot wit11 
the new facility. 

Design and Funding 
In August 2004 the Happy Hollow Park & Zoo renovation and expansion project moved from 
the feasibility stage to design. Project design development continued tlirough December 2005 
and construction documents through May 2007. 

Although value engineering sessions were conducted with the project team throughout the design 
process, the consultant cost estimates at the 65% design developnlent stage indicated significant 
spikes in construction material and labor costs that exceeded the project escalation built into the 
2000 bond project budget. Project workshops held fro111 November 2005 to February 2006 
attempted to align the project scope without jeopardizing the park's revenue generation 
capability and mission statement. While these efforts mitigated the impact of cost escalation, 
there were still funding shortfalls to meet theoverall project objectives. 

City staff analyzed these shortfalls, developed a plan to recover the lost project scope on which 
continued Happy Hollow Park & Zoo viability depended, and proposed a financing plan using 
City-wide Constsnction and Conveyance (C&C) Tax and Park Trust f ~ ~ n d s .  Council approved 
the plan in May 2006, and on June 27,2006, authorized it with final budget approval in the 
amount of $1,436,000 for Phase 1 and $6,078,000 for Phase 2. In addition, the Parks, Recreation 
and Neighborhood Services Department (PRNS) allocated a $248,000 Chaffce Grant for zoo 
improvements and a $600,000 First 5 Santa Clara County Grant for child education to 
supplement additional City funding. Council authorized $2.0 million in Parks City-wide C&C 
Tax Fund and the $600,000 First 5 Funds for the project as part of the 2007-2008 Adopted 
Capital Budget approved on June 19,2007. 

Construction Packages and Bidding 
Due to the specialty work required for the pedestrian bridge construction and a shorter 
construction schedule, the bridge was broken out into a separate contract package from the zoo 
and attrac'tions work. The Phase IIA-Zoo and Attractions package advcrtised on June 6,2007, 
with a bid opening on August 9, 2007, while the Phase IIB-Pedestrian Bridge packagc advertised 
on June 13,2007, with a bid opening on August 6,2007. 

The Zoo and Attractions construction package consists of site and utility infrastructure 
improvements, ten new buildings (seven of which have green roofs), zoo exhibits, interim entry, 
paving, new tree-house themed play structure, entry carousel, new Danny the Dragon electric 
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train, new and renovated attractions, party areas, signage, planting, irrigation, lighting, fencing, 
site furnishings and mitigation planting. LEED certification by the U.S. Grccn Building Council 
(USGBC) at the highest level attainable is also part of the base bid. Currently, tlie project is 
projected to attain LEED silver rating. 

Tlicre are 11 add-alternates included in the bid for the Phase IIA-Zoo and Attractions package. 

Alternate 1: 18-month Schedule with Full site access 
Alternate 2: 22-month Schedule with Full site access 
Alternate 3: Puppet Theater Shade Structure 
Alternate 4: Mini Putt Ride Work 
Alternate 5: Granny Bug Ride Work 
Alternate 6: Trcehouse Shotcrete 
Alternate 7: Kiddie Swing work 
Alternate 8: Hand Pump Cars 
Alternate 9: Miner's Maze 
Alternate 10: Wallaby Exhibit 
Alternate 11: Family Coaster 

Construction Schedule 
The base bid for the Phase IIA-Zoo and Attractions package includes a 550-calendar day 
schedule that allows the existing zoo and attractions areas to remain opcn to tlie public illto 
sumnier 2008, while the zoo improvement work is under construction. At that time, thc entire 
facility closes for the balance of the construction term, witli beneficial use scheduled for summer 
2009. This schedule maximizes park revenue through the construction pcriod and minimizes 
operational disruption to the City but at a potential higher cost of construction due to difficult 
general conditions created by limiting the contractor's site acccss through summer 2008. 

The bid documents for the Zoo and Attractions package contain a number of bid alteruates, the 
first two of which are specifically aimed at enabling the City to determine the most cost effective 
schedule of constructing the project. Bid Alter~iate No. 1 provides a 550-calendar day 
construction duration wit11 the facility closed to the public from the time constructioti starts 
through beneficial use in summer 2009. It was anticipated that allowing the contractor to have 
complete access to the facility from the time construction commences would result in lower 
construction cost than the limited phascd access scenario provided under the base bid. This bid 
alternate enables the City to determine if tlie anticipated reductio~i in construction costs 
outweighs the anticipated additional revenue from keeping the existing Zoo and Attractions area 
open through summer 2008. 

Bid Alternate No. 2 provides a 665-calendar day co~istruction duration witli the facility closcd 
from the time construction starts through beneficial use in summer 2009. The 550-day 
construction schedule under the base bid and bid Alternate No. 1 is considered an accelerated 
schedule while a 665-calendar day schedulc is considered to be an avcragc schedule for this type 
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of project. Generally, staff anticipated that an accelerated construction schedule would result in 
higher construction costs than an average schedule. 

ANALYSIS 

Contractor Pre-Qualification 
The City's pre-qualification policy requires contractor pre-qualification for construction projects 
estimated at greater than $10 million unless the Director deternlines, based upon an analysis of a 
number of factors, that pre-qualification is not justified. Under the policy, the factors to be 
analyzed by the Director include project complexity, the number and quality of the pool of 
potential contractors bidding on the project, time constraints on constructio~i and economic 
conditions. For this project, staff initially pre-qualified contractors. 

Staff conducted a contractor sourcing exercise that identified 15 contractors to receive direct 
notices and advertised the pre-qualification invitation on the City's Internet Bid Line and the 
Post Recovd beginning March 26, 2007, with an April 20,2007 submittal date. 

The project team presented the project at a non-mandatory pre-qualification meeting at Leininger 
Center on April 11,2007, which was poorly attended by contractors. On that basis, staff 
extended the pre-qualification deadline to April 27,2007, taking advantage of an American 
General Contractors meeting in San Jos6 on April 19,2007 to feature the Happy Hollow Park & 
Zoo project along with other City projects. 

The City received three pre-qualification statements. Staff contacted all identified contractors in 
an attempt to understand the low participation. No single reason for the general lack of intcrest 
emerged from those inquiries. Subsequently, staff deteriuincd it was in the City's best interest to 
advertise the project without requiring pre-qualification in an attempt to maximize competition. 
Accordingly, pre-qualification for the Happy Hollow Park & Zoo-Zoo and Attractions project 
was not required. Staff informed participating contractors in writing and also contacted them 
with encouragement to bid the project. 

The project was advertised in the Post Recoud, Sarz Josi Me~.c~~uy News, City's Internet Bid Line 
and more than 10 builder exchanges that included two national builder exchanges on June 6, 
2007. The noticed bid opening date was July 19, 2007. The bid period was extended to allow 
adequate time for contractors and subcontractors to review the plans and specifications, submit 
written questions and refine their bid proposals. During the bidding period, City staff collected 
written questions from contractors and responded to them by addenda. The final bid opening 
date was August 9, 2007 and two contractors submitted bids. 

Bid Results 
Bids for the Phase IIA-Zoo and Attractions package were opened on August 9,2007 with the 
following results: 
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Over1 
Add Alt. Variance (Under) 

Contractor Base Bid - Total Total Bid Amount Perccnt 
Robert A. Bothman Constr. $38,952,000 $1,080,500 $40,032,500 $2,629,679 7.0 

(San Josi) 
West Bay Builders 37,830,000 1,425,000 39,255,000 1,852,179 5.0 

(Novato) 
Bid Target 36,000,000 1,402,821 37,402,821 --- --- 

Based on the formula contained in the project bid documents for detei-mining the low bidder, the 
low bid was determined solely upon the base bid amounts. The low base bid was submitted by 
West Bay Builders and is 5.1% above the Bid Target. The low base bid is within an acceptable 
range of the bid target based on the project complexity. 

Bid Protest. 
The second low bidder, Robert A. Bothmaii, Inc., filed a bid protest claiming that tlie bid 
submitted by West Bay Builders is not respo~isive and inviting the City to find that West Bay 
Builders is not a responsible bidder. Staff recomn~ends rejecting the bid protest for the following 
reasons. 

1. Resaonsiveness 

A bid is responsive if it conforms to the material terms of tlie bid package. A bid fails to comply 
nlaterially with a bid package if it gives the bidder a substa~itial economic advantage or benefit 
over the other bidders. Typically, the material terms of a bid are those affecting price, quantity 
or quality. The City has the discretion to waive minor irregularities in a bid - that is, those 
irregularities that are not material. Applyi~ig these standards, none of Bothman's nunierous 
arguments that the bid of West Bay Builders is not rcsponsive require the City to reject the bid. 

Bothman's primaty contention is that West Bay Builders did not properly complete the List of 
Subcontractors form. The form provided by the City listed likely portions of work for the 
project. Bidders were instructed to identify those subcontractors that would be performing ally 
portion of work in excess of % of 1% of the bid amount aiid to add additional subcontractors as 
needed. They were also instructed to indicate "By General" for any of the portio~is of work the 
bidder would self-perform. 

Bothman complains that West Bay Builders crossed out a iiumber of the listed portions of work 
without indicating "By Geileral" or listing a subcontractor. The List of Subco~ltractors form is 
technically non-respo~isive because West Bay Builders failed to indicate "By General" for those 
portions of work in excess of % of 1% that it would be self-performing. However, this 
irregularity is minor. The City's Standard Specifications provide that if the bidder fails to 
specify a subcontractor for ally portion of work in excess of % of I%, the bidder agrees that it 
will self-perforin the work. Thus, whether or not West Bay Builders wrote in "By General," it is 
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required to self-perform all portions of work in excess of % of 1% of its bid for which it did not 
list a subcontractor. 

West Bay Builders was not required to list any subcontractols for work involving less than % of 
1% of its bid amount. In its response to the bid protest, West Bay Builders confirmed that, to the 
extent that work will be performed by a subcontractor that is not listed, the work involves less 
than % of 1% of the bid price. Bothnian is incrcdulous that some of tlie work could be less than 
% of 1% of the bid price and urges the City to investigate this matter further by requesting 
supporting documents from West Bay Builders. However, responsiveness is determined fro111 
the face of the bid without outside investigation or inforniation. On the face of the bid, there is 
no apparent irregularity in this regard. 

In short, on its face, the List of Subcontractors form submitted by West Bay Builders complies 
with the subcontractor listing requirements by listing those subco~itractors that will perform 
portions of work in excess of % of 1% of tlie bid amount. Any irregularity resulting from failing 
to write "By General" for certain portions of work that West Bay Builders would self-perform is 
minor. It did not affect price, quantity or quality, or otherwise provide any competitive 
advantage to West Bay Builders. Staff recomniends waiving this minor irregularity. 

Bothman also con~plains that West Bay Buildcrs listed three s~~bcontractors that are not licensed 
by the California State Contractors License Board. However, the City's Standard Specifications 
do not require that subcontractors be licensed at the time of hid. Bothman's contention that 
Section 2-1.15B(f) of the Standard Specifications requires subcontractors to be licensed at the 
time of bid is niisplaced. This Section addresses the various reasons that the City "may" allow 
the substitution of a subcontractor. It does not require listed subcontractors to be licensed at the 
time of bid. 

Finally, Bothnian suggests that West Bay Builders will use subcontractors that are not properly 
qualified to perform the work. However, there is nothing on the face of the bid that dcnionstrates 
that the work - when performed - will be performed by unqualified subcontractors. In its 
response to the bid protest, West Bay Builders reaffirmed that the various portions of work on 
the project would be perfornied by properly qualified persons. Moreover, before the work is 
performed, staff will ensure that it is performed by properly qualified subcontractors that meet all 
of the contract requirements. 

2. Responsibility 

Bothman also argues that the manncr in which West Bay Buildcrs completed the List of 
Subcontractors form raises doubts as to whether West Bay Builders is a responsible bidder. 
"Responsibility" goes to whether a bidder has the fitness, quality and capacity to perform the 
proposed work satisfactorily. Nothing in the manner in which West Bay Builders completed thc 
List of Subcontractors form suggests that West Bay Builders is not a responsible bidder on this 
project. Accordingly, staff reconimends declining Bothman's invitation to determine that West 
Bay Builders is not a rcspol~siblc bidder. 
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For all of the above reasons, staff recommends rejecting Bothman's bid protest and awarding the 
contract to West Bay Builders. 

Recommendation for Award 
Bids for the project were received on August 9,2007. City of San Jose Standard Specification 
Section 3-1.01 dictates that the award of a contract "will be made within 90 days after the 
opening of the proposals", which would be by November 7"' for the Phase IIA Zoo and 
Attractions bids. I-Iaving received bids for both Phase IIA and IIB in early August, staff has 
spent considerable time analyzing the bid results, the hid protests, and the cost and funding 
impacts for the overall Happy Hollow Park and Zoo renovation and expansion project, such that 
the determination of a recommendation has exceeded the 90-day duration of the contractor bid 
proposals. The low bidder, West Bay Builders, has provided the City with an extension of their 
bid beyond the 90-day period, to the date of November 21,2007. 

Staff recommends award of the contract to the West Bay Builders, Inc. for the base bid and Add 
Alternates 3,4, 5, 6, 7, 8 and 10. 

Alternates 1 and 2 represent schedule and park closure alternates that sought to assess the impact 
of full zoo closure and longer construction duration on the bid price. Neither significantly altered 
the bid price enough to make those options cost effective to Happy I-Iollow Park & Zoo 
operations and is not recommended for inclusion in the award. 

Staff considers bid Alternates 3,4, 5, 6, 7, 8, and 10 totaling $1,425,000 essential to attaining 
revenue projections based on increased attendance due to planned inlprovernents and therefore 
recommends inclusions of those alternates in the overall contract award. 

While bid Alternates 9 and1 1 are desirable items, neither is considered to be essential to meeting 
the facility revenue projections and therefore neither is recon~n~ended for award. 

EVALUATION AND FOLLOW UP 

The report on bids for the Happy Hollow Park & Zoo-Phase IIB Pedestrian Bridge project is a 
related item that will be considered by Council at the November 6,2007 meeting. 

The Happy Hollow Park & Zoo-Phase IIA Zoo and Attractions Project is nearly three months 
behind the scheduled award date due to extensive analysis of the budget implications of the bids 
for both the Zoo and Attractions package and the Pedestrian Bridge package. Assuming a 
November 20,2007 award, project beneficial occupancy is scheduled for summer 2009. 
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POLICY ALTERNATIVES 

Alterrrative #I: The Happy Hollow Park & Zoo project could be repackaged with a reduced 
Zoo and Attractions scope that allowed the pedestrian bridge, in its current configuration, to be 
bid along with the east side parking on the Roberts landfill. 
Pros: The reduced scope improvements and larger construction package combined with 
contractor pre-qualification, value engineering sessions, bridge designlbuild bridge option, and 
bidding at a more favorable time of year may result in a project bid that meets the available 
project funding. 
Cons: There is uncertainty regarding the ability to receive a lower overall price by re-bidding 
the project as a comprehensive package and this option puts back on the table the possibility of 
de-scoping the Zoo and Attractions project. Through a number of value engineering and scoping 
meetings over the past year, this project has already been scoped down to the mininlun~ possible 
to still deliver an effective facility to the residents, so further de-scoping of the Park & Zoo 
improvements to save additional funds is not reconimended. This alternative is subject to six 
months of project escalation from the date of the original bid opening to the reviscd bid date. 
There is no assurance that bid conditions will improve significantly and may lead to higher bid 
prices and a reduced scope will also reduce revcnue generation potential for the facility. 
Reason for not recommending: Reducing the scope will reduce revenue generation and there 
is no guarantee the re-bid will be more favorable and a delay in the project will add escalation 
cost to the project. 

PUBLIC OZJTREACH/INTEREST 

a Criterion 1: Requires Council action on the use of public funds equal to $1 million or 
greater. (Required: Website Posting) 

D Criterion 2: Adoption of a new or revised policy that may have implications for public 
health, safety, quality of life, or financial/economic vitality of the City. (Required: E- 
mail and Website Posting) 

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing 
that may have imvacts to community services and have been identified bv staff. Council 
or a Community group that requires special outrcach. (Required: E-mail, Website 
Posting, Community Meetings, Notice in appropriate newspapers) 

Staff conducted a contractor pre-qualification process consistent with City policy. In addition to 
directly contacting potential contactors and publicly advertising thc pre-qualification, public 
works staff presented this project to the local American Gcneral Contractors Association ~ncetiug 
in San Jos6 on April 19,2007 during the pre-qualification effort. 

Poor contractor response led staff to eliminate contractor pre-qualification and openly advertise 
the project to maximize competition. DPW staff advertised the project on the City's Internet Bid 
Line, San Jose Post Recovd, Mercuvy News, and various California Builder Exchanges beginning 
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June 6,2007, with bids due on August 9,2007. DPW routinely provides construction bid 
packages to various contractor organizations and builder's exchanges. This memorandum will 
be posted on the City's website for the November 20,2007, City Council agenda. 

COORDINATION 

This project and memorandum were coordinated with the Departments of Finance, Planning, 
Building and Code Enforcement, City Attorney's Office and City Manager's Budget Office. 

FISCALPOLICY ALIGNMENT 

This project is consistent with the Council-approved Budget Strategy to continue with capital 
investments that spur construction spending in our local economy. 

COST SUMMARY/IMPLICATIONS 

1. AMOUNT OF RECOMMENDATIONICOST OF PROJECT 
Project Delivery $15,436,267 
Construction 39,255,000 
Contingency 7% 2,747.850 
TOTAL PROJECT COSTS $57,439,117 
Prior Year Expenditures 8,903,099 
Remaining Project Costs $48,536,018 

2. COST ELEMENTS OF CONTRACTIAGREEMENT 

3. SOURCE OF FUNDING: 471 -Parks and Recreation Bond Projects Fund 
391 -Construction Tax & Property Conveyance Tax Fund: 

City-wide Parks Purposes 
375 - Subdivision Park Trust Fund 

4. OPERATING COSTS: Upon full operation, this development places an additional burden 
on the General Fund of approximately $4.5M per year, with the majority of these additional 
costs offset through projected new revenues. The proposed net operating and maintenance 
costs of this facility have been reviewed and are anticipated to be approximately $275,000 in 
the facility's first full year of operation (20101201 I), increasing to approximately $300,000 in 
201112012, with stable conditions thereafter. These costs will be included in the City 
Manager's upcoming preliminary 2009-2013 Five-Year General Fund Forecast and Revenue 
Projections. The appropriate budget addition requests will be submitted through standard 
City processes. 
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BUDGET REFERENCE 

The table below identifies the fund and appropriations proposed to fund the contract 
recommended as past of this memorandum and remaining project costs, including project 
delivery, construction, and contingency costs. 

Happy Hollow ZooPaul 

* By awarding Phase IIA as recommended, the Park &Zoo project will be reallocating $3.9 
Million from the remaining funds for the bridge and parking lot. In order to make up this 
funding gap, staff will be presenting a plan to Council in the coming months to take 
approximately $2.7 Million from the Park Bond reserves and $1.2 Million from the Citywide 
Construction and Conveyance Tax funds. Revised project costs for Phases I and IIB and any 
necessary related appropriation actions will be brought forward at a later date for City Council 
consideration. 

** Total funds available in 2007-08 are $41,211,000, of which $40,106,018 is allocated to Phase 
IIA: HHPZ- Zoo and Attractions1 

**" Grant funding totaling $600,000 is included in this appropriation from the First Five Grant. 
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Table 2: Distribution of Available Funding by Project Phase 

Atllount for 
Phase IIB (Pcd 
Bridge)***** 

Fund 
# 

Remaining Project Costs 

Current Fullding Available 

Happy Hollow Zoo/Paul ( 1 Ciaffee State Grant I $248,000 

TBD 

471 

391 

391 

Appn. 
# 

$41,211,000 

Total 
Appn. 

Appn. Name 

$48,536,018 

4787 

5583 

5037 

375 

391 

TBD 

$886,817 
Happy Hollow Park & 
Zoo Renovati011 and 

Improvements 

391 

1 Total Project Funding Available / $53,072,000 1 $2,404,817 / $48,536,018 1 $2,131,165 1 

Amt. for Phase 
I (Parking Lot) 

Happy Hollow East Side 
Iniprovcments 

Happy Hollow Park & 
Zoo Phase TI 
Renovatio~is 

5037 

5584 

**** Including the essential add-alternates, the bid results for the Zoo and Attractions project 
exceeded the target budget for this portion of the project. In order to proceed with thc award of 
tlic Zoo and Attractions project, this memorandurn closes this gap by shifting funding frolu the 
Pedestrian BridgcIParking Lot projects to the Zoo and Attractions project As mentioned above, 
staff will be presenting a funding plan as wcll as any necessary related appropriation actions to 
Council in the coming months to makc up for the funding gap on thc remaining phases of the 
project. 

Amt. for Phasc 
IIA (Zoo & 
Attracts)**** 

$40,106,018 

4787 

Future Funding Available 

***** The bid results for the Pedestrian Bridge project exceeded the target budget for this 
portion of the project by $4.0 million. Staff has recommended rejecting the bids for the Bridge 
project through a separate council action. As mentioned above, staff is borrowing from the 

$218,165 

$1,430,000 

$6,408,000 

Happy Hollow Park & 
Zoo Phase I1 Renovation 
Kelley Park East Picnic 
Grounds & Restroom 
Hamy Hollow Park & 

Total Fundinc Available 

$1,913,000 391 

$1,430,000 

$6,408,000 

~ o o & - ~ e l l e ~  Park Misc. 
Improvements 

$1,913,000 

$344,000 

$1,436,000 

$51,159,000 

5037 

$82,000 

Happy Hollow I'ark & 
Zoo Phase I1 
Renovations 

$1,436,000 

$82,000 

$2,404,817 

$344,000 

$48,536,018 $218,165 
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Bridge budget to award the Zoo and Attractions project at this time and will request to replenish 
the bridge budget at a later date. 

CEQA: Mitigated Negative Declaration, File No. PP05-142, dated April 2007. 

Planning has issued a mitigated negative declaration for the Happy Hollow Park & Zoo. The 
mitigated negative declaration identifies a number of mitigations that need to be implemented in 
order to address enviromnental impacts. These mitigation measures and their manner of 
implementation are identified in the Mitigation Monitoring and Reporting Program (MMRP). 
The mitigations that are required for this project have been incorporated into the project design 
and the construction documents. As part of today's action, staff is requesting Council to approve 
these mitigations and their manner of implementation, as set forth in the MMRP, and direct the 
implementation of these mitigations as part of the project. A copy of the draft Mitigated 
Negative Declaration is attached to this memorandum. 

KATY A L L ~ N  
Director, Public Works Department 

ALBERT BALAW 
Director, Parks, Recreation and 
Neighborhood Services Department 

For questions please contact DAVID SYKES, ASSISTANT DIRECTOR, PUBLIC WORKS 
DEPARTMENT, 408-535-8300. 



August 16,2007 

Mr. Paul Thompson, president 
West Bay Builders. Inc. 
250 Bel Marin Keys Boulevard. Bldg. A 
Novato, CA 94949 

Re: Happy Hollow Park and Zoo-Zoo and Attractions bid protest 

Dear Mr. Thompson, 

Yesterday, the City Public Works Department received a formal bid protest from 
Robert A Bothman, Inc. for the Happy Hollow Park and Zoo-Zoo and Attractions project 
within the time prescribed by the bid documents. We invite you to respond to theissues 
identified in the attached letter before the Department makes a final determination on the 
matter. 

Please provide your response, if any, on or before close of business on Monday. 
August 20 so that we may resolve this matter in a timely manner. Response by emaii is 
acceptable by Monday but we request that you deliver an original hard copy to the 
address below. 

Ekuce E. Biordi 
Sr. Landscape Architect. 

CFAS Division 
Department of Public Works 
City of San Jose 
200 East Santa Clara Street, 6Ih Floor 
San Jose, CA 95113-1905 

Attachment 

200 East Santa Clara Sheet 6" Floor. San JosC, CA 9511 atel (408) 535 -8350. fnu (408) 292-6288 
www.sanjoseca.gov 
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August 15,2007 

Arlene Nakagawara 
Project Manager 
City of San Jose - Dept. of Public Works 
City Facilities Architecturai Sewices Division 
200 E. Santa Clara Street, 6Ih   lo or Tower 
San Jose, CA 951 13-1905 

RE: Happy Hollow Park and Zoo- Zoo and ,Mtr.aclions Package, 
BID PROTEST 

Dear Ms. Nakagawara: 

On Thursday. August 9", 2007 bids \Mere submitted to the City of San Jose (City) for construction of 
the above referenced project A total of two (2) bids were submitted by interested contractors West 
Bay Builders, Inc. (WEB). submitted a proposal in the arnouni of $37,830,000 for base bid 
construction. Robert A. Bothrnan, Inc. (RAB) submitted the apparent second lovd base bid of $ 
35,952,000 00. 

We have reviewed the bid proposal docuinents submitted by West Bay Builders, Inc. andfind that 
their bid is incomplete and irregular. It is our cor~tentiot?, based upon the information stated herein, 
that the bid submitted by West Bay Builders, Inc. shocrid be deemed non-responsive andiejected. 
The following represents the basis of our protest. 

list of Subcontractors 
The List of Subcontractors submitted by WRB contains 8iunierous irregularities. 

First, the List of Subcontractors form supplied by the City included a comprehensive list oftrades for 
which bidders were to identify subcontractors who would perform the work or the Contractor's 
intention to self-perfom portions of the work. WBB, deleted numerous trade categories shown on 
the List of Subcontractors form furnished by the City that are, in fact, required for performanceof the 
scope of work outlined. WBB neither listed subcontractors for these trades, nor listed "By General 
Contractor" or some other reference to self-performing these trades. WBB simply omitted the 
subcontractor information and deleted the reference to the trade. 

WBB also included three different subcontractors on its List of Subcontractors form that are not 
licensed by the California State Contractors License Board. Specifically, these unlicensed 
contractors include ACME (for Signage and Retail Fixtures), International Rides (for Exhibit Rides 
Equipment installation) and Dynamic Designs (for Dragon Ride installation), The City Standard 
Specification Section 2-1.158 (0 requires that subcontractors be licensed at the time of bid. 

In addition to the lack of compliance with City requirements of listing the trades provided bythe City 
on the List of Subcontractors form, WBB also failed to comply with City Standard Specification 
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section 2-1.15 as well as Public Contract Code section 4100, by failing to list subcnntractors for 
Structural Steel andlor Misc. Iron, CaseworkJMillwork, Low Voltage, or Playground Equipment 
installation (sub trades representing over % of 1% of the contract dollar value). The lack of listing 
suggests that West Bay Builders is licensed and qualified to install the associated work. In the case 
of the playground installation equipment, no subcontractor was listed, assuming WBB isqualified to 
and will self-perform this iteni under City Standard Specification section 2-1.15A 4. whichstates: 

"If the contractor fails to specify a subcontractor or if the Contractor specifies more than one 
subcontractor for the same portion of work to be perfanned under the contract in excessof K of one 
percent of the Contractois total proposal, the Contractor agrees that it is fully qualifid to perform 
that portion itself, and the Contractor shall perform that portion of the work." 

Specification Section 02882 ~ lay~ round  Equipment and Structures, 1.C5 A. Installer Qualifications 
outlines equipment installation experience requiring a rninilnum of 5 installations of siniilar size and 
scope over the past 3 years and specializing in installation of the playground equipmentsiniilar to 
this project. Given the magnitude of scope of this work (approximately $500K), the potential safety 
and liability issues stemming from improper installation by an unqualified installer, and the stringent 
requirements for installer qualification, it is essential that Installer Qualifications be met. Fulthermore, 
WBB is not an approved playground installer by the equipment companies specified, as the quality 
assurance specification requires. RAB maintains, therefore, that WBB is not prw~erlv oualified to 
install the toy structures, and WBB's failure to list a qualified playground installer makes their bid 
fatally non-responsive. 

The actions of WBB in completing and submitting their List of Subcontractors form clearly allows the 
opportunity for "bid shopping" or "bid pedaling" after award of contract, which violates Section 2-1.15 
of the City Standard Specifications and Public Contract Code Section 4100. Furthermore, WBBs bid 
is incomplete and subject to disqualification per Special Provisions section 2-1 . I 0  9. WBBalso lacks 
competency for the toy installation elements and is, therefore, subject to disqualification per Special 
Provisions section 2-1.10 4. 

Based upon the information presented herein, we feel the bid s~~bmitted by West Bay Builders, Inc. 
should be deemed non-responsive. We request that the City of San Jose maintain the integrity of 
its' bid process and support o,ur letter of protest. We feel strongly that the contract should be 
awarded to Robert A. Bothman, Inc. the apparent second low bidder. 

Thank you in advance for the courtesy of reviewing this bid protest. We look fo~vard to your 
judgment on this matter. 

Vice President 

Cc: William Hvrley, Esq. 
Brian Bothman 
Krisztina M. Kiss, Esq 



ROBERT A. BOTHMAN, INC. 
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<. 
"FA~~R\G\'  August 23,2007 

Bruce E. Biordi Arlene Nakagawara 
Senior Landscape Architect Project Manager 
City Facilities Architectural Services Division City of San Jose - Dept. of Public Works 
Department of Public Works City Facilities Architectural Services Division 
City of San Jose 200 E. Santa Clara Street, 6Ih Floor Tovier 
200 East Santa Clara Street, 6th Floor San Jose. CA 951 13-1905 
San Jose, CA 95113 

Telephone: (408) 535-8360 
Fax: (408) 292-6288 

RE: Happy Hollow Park and Zoo- Zoo and Attractions Package, 
SUPPLEMENT TO BID PROTEST 

Dear Mr. Biordi and Ms. Nakagawara: 

This letter shall serve as a rebuttal and supplemental response lo the letter by attorney Timolhy L. 
Mclnerney, counsel for West Bay Builders, Inc, ("WBB") responding to the bid protest filed by 
Robert A Bothman, lnc. ("RAE"). 

WBB's response to RAB's bid protest fails to resolve several serious deficiencies with WEB'S bid 
proposal, which renders the bid non-responsive to the call for bids and subjects WEB to 
disqualification within the meaning of San Jose Standard Specification 2-1.06 and 2-1 . lo.  

San Jose Standard Specification 2-1.10 allows the City, in its sole discretion, to disqualify a bidder 
and reject its bid due to the "Failure of the bidder to provide prices for all items in the proposal, 
including alternatives, or submitting an incomplete or otheiwise non-responsive proposal." 

In addition, per San Jose Standard Specification 2-1.06, "Proposals submitted which are nolin strict 
compliance with the directions in the Notice to Contractors, may in the City's sole discretion, be 
deemed non-responsive and rejected on that basis." 

WBB's failure to identify subcontractors for playground installation, low voltage, security,and ride 
installation (sub trades representing over % of one percent of the contract dollar value) renders 
WBB's bid nonresponsive to the call for bids. WBB's response to RAB's bid protest has nolresolved 
this irregularity. WEB simply states that each of these porlions of work is "minor" withoutproviding 
any supporting facts, evidence, or documents. RAB disagrees that this work is "minor" andprovides 
support and evidence with this supplemental response that each of these portions is nearlytwice the 
threshold limit of %of 1% of the contract dollar value. Therefore. RAB uraes the City to request from 
WBB evidence that WBB employed due diliqence in estirnatinq the value of the work to be under the 
leqal threshold for listinq subcontractors. 

Furthermore, when the City of San Jose considers WBB's bid form overall, the City has everyright to 
be concerned that WEB is not a responsible bidder because WEB has not given enough atlention to 
determining qualified subcontractors to perform work on this project and is disregarding the 
Subletting a n d  Subcontracting Fair Practices Act. In addition to WBB's failure to identify 

650 Quinn Avenue S;in Jose, Cullfomia 95112-2604 
I AUL 2 8 2001 

408.279 2277 Facsimile 408 -279 228 I I DPW-CFAS www.bo~hrnan.com 
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subcontractors for trades identified above. WBB's listing of non-California licensed subcontractors 
and failure to identify who will be performing asbestos remediation supports a finding by the City that 
WBB is not a responsible bidder. 

1. List of Subcontractors 

- WBB crossed out numerous trade categories shown on the List of Subcontractors form which are in 
fact, required for performance of the scope of work outlined. WBB neither listed subcontractors for 
these trades, nor listed "By General Contractor" or some other reference to self-performing these 
trades. WBB simply omitted the subcontractor information and deleted the reference to thelrade. 

Attorney Mclnerney argues: 

"In reality, the work in question is minor in cost and weii below the iimit required forlisting." 

Mr. Mclnerney does not provide any facts or specifics in support of this contention. Hedoes not 
clarify (1) what portion of the work will be self performed by West Bay and ( 2 )  does not identify the 
dollar amounts of the work for the blank portions to be performed by subcontractors in order to 
alleviate the concern that the cost of the work is not greater than % of one percent of its bid. 

The bid specifications package specifically directs bidders to comply with San Jose Standard 
Specification 2-1.15A; which requires each bidder to designate the name and location of each 
subcontractor who will perform more than % of one percent of the Contractor's total bid. This 
requirement is also codified in California's Fair Subletting and Subcontracting 'Act (see Public 
Contracts Code s4104). "As to subcontractors, the act seeks to prevent 'bid shopping and bid 
peddling."' D.H. Williams Construction, Inc. v. Clovis Unified School Dist. (2007) 146 C ~ I . A ~ ~ . ~ ' ~  
757, 765. 

In the case of WBB's bid, WBB must list all subcontractors whose work will exceed $189,150 (.005 x 
$ 37,830,000). RAE urges the City to request and obtain from WEB evidence demonstrating that the 
value of the work for each omitted category is less than the threshold amount. A reasonable 
suspicion has arisen which casts doubt on WBB's entire List of Subcontractors due to WEB'S failure 
to identify subcontractors for: Play Equipment Installation, Low Voltage, Security, and Rides 
Installation, each of which constitute nearlv twice or more of the threshold of % of one percent of 
RAB's bid. WEB concedes that it will not be self-performing these portions of work. Therefore, the 
subcontractors\NBB will use must be identified, and WBB's failure to do so is an egregiouserror and 
violation of California law. 

a. Plav Eouipment Installation 

WBB does not identify who will install the playground equipment. Attorney Mclnerney assels: 

"West Bay used quotes from several playground equipment suppliers which individually did 
not exceed %%. The installation of all the playground equipment combined is alsoiess than 
%% and will be installed pursuant to section 02882." 

Mr. Mclnerney does not identify who the "several playground equipment suppliers" are, does not 
identify the amount of the bids, and does not represent that any of the bidders have the qualifications 
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set'forth in Specific Section 02882 Playground Equipment and Structures. Furthermore, pursuant to 
San Jose Standard Specification 2-1.15A(3), WBB may use only one subcontractor for playground 
installation - therefore, it is questionable as to what is meant by the statement, "West Bay used 
quotes from playground equipment suppliers which individually did not exceed %%." RAB 
asks the City to seek timeldate-stamped andlor verifiable documentation from WBB to fuiiy remove 
doubt and demonstrate WBB's due diligence. 

RAB listed Community Playgrounds from Novato. CA as the play equipment installer. The bid from 
Community Playgrounds is $465,682 which is nearly 2.5 times the threshold set forth by San Jose 
Standard Specification 2-1.15A. Attached is a letter from Community Playgrounds idenlifying its 
qualifications for play equipment installation which meet Specification Section 02882 Piayground 
Equipment and Structures. 

RAB urges the City to require 'JVBB ts provide proof that the cost of the playground insiailation will 
not exceed $189.150 with an installer who is qualified within the meaning of Specification Section 
02882. 

b. Low Voltaqe & Security 

WBB did not list a subcontractor for "Low Voltage" and "Security" and crossed out these trades on ~ts 
bid proposal. Mr. Mclnerney's letter states: 

"The low voltage work, as is common in the industry, is being performed by Swit 
Electric, a qualified licensed and listed electrician." 

However, Scott Electric was not identified on WBB's List of Subcontractors for Low Voltage andlor 
Security. RAB believes that the Low Voltage and Security will each constitute more than& of one 
percent of WBB's bid proposal. RAB listed Intermountain Electric Company from San Carlos for this 
scope of'work. Intermountain Electric's bid for Low Voltage is $528,000 (nearly 3 limes the 
threshold) and for Security is $282,000, which is over $look beyond the threshold requiredlor listing 
subcontracts on this project. 

RAB urges the City to require WBB to provide timeldate stamped copies of the quote it used from 
Scott Electric demonstrating that the bids is less than $189,150 for each portion of work. 

c. . Exhibit RidesEauipment 

WBB listed unlicensed contractors, lnternational Rides for the "Exhibit Rides Equipment", and 
Dynamic Designs for the "Danny the Dragon" portion of work. In response to RAB's bid protest, 
WBB responds: 

lnternational Rides was specially listed by  the City in the specifications section 02885 
as  an appmved manufacturer. Dynamic Designs is the appointed supplier of the 
Danny the Dragon ride by lnternational Rides. The amount of installation needed lor 
these rides is relatively minor in scope and price. West Bay will verify that the 
installation portion o f  the work, however minor, will be performed by  properly licensed 
contractors in strict compliance with the experience requirements o f  the City's 
specrfications. 
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Based on this respqnse, at this time WBB does not know who it will use for installation of ihe Exhibit 
Rides Equipment and Danny the Dragon ride and does not know how much the installationwill cost. 

RAB listed Community Playgrounds for Exhibit Rides Equipment. RAB estimated the cost of 
installation of the rides work at $277.277, which is $90,000 over the threshold of '/2 of one percent of 
the bid price. Therefore, the installation subcontractor should have been identified by WBBpursuant 
to San Jose Standard Specification 2-1.15A (accord Pub. Cont. Code s4100 et. seq.) rather than the 
supplier. 

2. Doubts As to whether WBB is a Resoonsible Bidder 

In addition to finding that WBB's bid is not responsive ta the call for bids due to the reasons 
articulated above, the City of San Jose also has sufficient evidence to determine that WEB is not a 
responsible bidder due WBB's startling failure to have decided what subcontractors it will use on this 
project, the listing of unlicensed subcontractors, and failure to identify who will perform Asbestos 
Abatement. 

"An agency has discretion to determine whether a low bidder is 'responsible', that is whether the 
bidder has the fitness, quality and capacity to perform the proposed work satisfactorily." D.H. 
Williams, 146 ~ a l . ~ p p . 4 ' ~  757, 463. The agency's decision will be upheld by a reviewing court so 
long as it was not made arbitrarily, is supported by evidence, and is consistent with proper procedure 
- giving the bidder notice and opportunity to respond." Id. at 763. 

"It is entirely proper for a public agency to make a determination that a lapsed or nonexistent 
subcontractor's license, under particular circumstances, renders a low bidder not responsible." (Id. 
at 771). WBB has now clarified that it will not use unlicensed contractors International Rides and 
Dynamic Designs for ride installation because WBB does not know at this time who it will use for this 
work. However, WBB does intend to use a non-licensed contractor, ACME from Portland Oregon. 
The City of San Jose may decide that WBB's intended use of a non-licensed contractor makes WBB 
a non responsible bidder. 

In  addition, WBB does not identify who will perform asbestos abatement. California Code oi 
Regulations Division 8. Title 16, Article 3, section 7058.5 states that, "No contractor shallengage in 
asbestos-related work. as defined in Section 6501.8 of the Labor Code, which involves 100 square 
feet or more of surface area of asbestos containing materials, unless the qualifier for the license 
passes an asbestos certification examination." WBB does not have Asbestos certification listed with 
the California Contractor's license board. 

When dealing with contamination, such as asbestos, there is a strong public policy in favor of 
ensuring that the materials are handled by appropriately trained and certified handlers. WBB does 
not identify who will perform the Absestos Abatement. RAB will subcontract demolition workto Heirn 
Bros, who will sub-subcontract the asbestos abatement to Synergy Environmental, a State of 
California Licensed abatement contractor certified to remove and properly dispose of asbestos and 
lead. Attached is a letter from Heim Bros. in support, along with the California Contractor's License 
detail for Synergy Environmental demonstrating they have the appropriate license. 
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The City of San Jose may decide that WBB's failure to identify who it will use for asbestos. 
abatement, once again, makes WBB a non responsible bidder. 

Overall, WBB's bid should raise serious concerns on the part of the City of San Jose with respect to 
the responsiveness of the bid and the responsibility of WBB as a bidder. On a project of this 
magnitude ($37,000,000+) where the bid date was extended twice the City should expect 
Contractors to submit bids which conform to City Standard Specifications, to have decided on the 
subcontractors they will use, and to use subcontractors who are licensed in the State of California. 

Based upon the information presented herein, we ask the City to find the bid submitted by West Bay 
Builders, Inc. is non-responsive and/or West bay Builders, Inc. is not a responsible bidder. We 
request that the City of San Jose maintain the integrity of its' bid process and support our letter of 
protest. We feel strongly that the contract should be awarded to Robert A. Bothman, lnc, the 
apparent second low bidder. 

Thank you in advance for the courtesy of reviewing this bid protest. We look forward to your 
judgment on this matter. 

Very truly yours 
Robert A. Bothman, Inc 

~ r i z t i n a  M. Kiss. Esq. 
Contracts Manager 

Cc: William Hurley, Esq. 
Brian Bothman, VP Project Management 
James Moore, VP Estimating 



Community Playgrounds 
1620 Grant Avenue, Stuite 5 

Novato, CA 9 4 9 4 5  

August 20,2007 

l i o b e ~ t  A .  Bothman Corporation 
Atln: Jay Cullen 
650 Quim Avenue 
S a n  Jose. CA 951 12-2604 

Re: Happy Valley Zoo Project 
Installatioil of Play Equipment 

Mr. Cullen: 

I u~~ders ta i~d there was no subcontractor named for the play equip~i.reilt installation for this poject 
by the apparent low bidder. My question is how will the qualifications and experience be 
evaluated for this scope of work. 

For your information our company is certified by the manufacturers as qualified installersfor the 
products specified on this project. Our lead crew members are also certified playground saftty 
inspectors, (C.P.S.I.). 

Other memberships, associations and experience: 
National Playground Contractors Association, whicll pre-qualifies its members. 
California Park & Recreation Society, certified installers for major playground mat~ufactureis. 
Over 10,000 playgrounds successfully built of which numerous playgrounds were installed for 
San Jose Parks and schools. 

If any additional information is needed, please contact tne. 

Sincerely, 

Curt Wear, President 



InterMowltain 
E L E C T R I C  C O M P A N Y  

August 22,2007 

Mr. James Moore 
Robert A Bothman, Inc 
650 Q u i n n  Ave 
San Jose, CA 95112 

Ref Happy Hollow Park and Zoo 

James, 

In respect to the Happy Hollow Zoo and per your request the following is the breakdown 
for security and low voltage. 

Security - $282,000.00 
Low Voltage - $528,000.00 

Please feel free to contact me with any questions. 

Regards, 

c.c. Kriztiia Kiss 

141 Bayporr Avenue San Carlos California 74070-5301; 
Tel: 650.591.7118 Fax: G>o.>g1.7123 

w\rw.im-rlecrric.coni 



HEIM BROS. INC. 
OVER 50 YEARS SERVING THE BAY AREA 

' 

LAND CLEARING DEhlOLTTlON TREEREMOVAL 

VCIll 
Eslimaltrr 
Robert A. Hotlu~~rlu 

RE: Happy Hollow pdrk :ind zoo  
SUBJECT: Subconlr~cLor List 

Vcrn, 
Vlcasc. bc advised that I-Ieim Bros. I nc .  will Lo w i n g  Synergy Eiivirurlmcntal, a Slate of 
C:nlifcll.l~ia Liccnsed abatement contractor ccrlilied to remove and propcrly disposeof 
asbestos and lcad. as our i~hntculcrii curllractor. 

Vcry Truly Yours, 
Kick DcKay 

375 Arlhur Rclad .Martine?, CA 94553.1401. (725) 229-lfilfl* I'ax: (92s) 22PM47. Cnntrrctor's LieenvNn. 662611 



Contractor Lice~ise # 51 61 55 
............................ . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

D I S C L A l h l E R  
I A liccnsc st;iius check pruvidcs iniorlivation !:ikcn l i o t ~ i l l l c  CS1.U li~.elisc data hasc. I Ic lbrc rclying on illis i~ilor~n:iIioil.pilu sllould be au,:lrc ui' 
j l l ie follow in^ liiiii?dti<~ns: 1 

i . CS1.U colnplaint disclosure is rcsiricied hy law [11&1' 7 123.6). I i ' i l~ is  entity i s  sul>.icci lo po l~ l ic  c t ~ l n i ~ l o i i ~ i  dixlusuic: :I l i ~ ~ h  l o r  
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l'cr !!&I) 7071 1 7 .  0111!, consiriiciinn rclatcd ci\,il j t i t lyncnis rrlx,ricd i o l l l c  CSl.13 ;ire disclosed. 
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Ext lract Date: 08/22/2007 

* * * Business Information * * * 

Ah4ERICAN SYNERGY ASBESTOS REMOVAL SERVICES INC 
dba SYNERGY ENVIROMENTAL 

P 0 BOX 965 
UNION CITY, CA 94.587 

Business Phone Number: (510) 259-1710 

Entity: Corporation 
Issue Date: 08/17/1987 Expire Date: 08/31/2007 

* * * License Status * " * 

This license is cunznt and active. All information below should be reviewed. 

* * * Classifications * * * 
............................................... , . . . . . . . . . .  ... _ _  ...... . 

Class  l Description . ' ' 1  
......................... ............ ... ..... < 

'C-2 i ;INSULATION AND ACOUSTICAL 
?-- . -..-. ... 
$17 :GLAZING 

........................ ... .. -. ..... -. ... - -......- - .... I I 
I 

- ............. I 
! 

. ....... 

$20 :WARM-AIR HEATLNG. VENTILATING AND AIR-CONDITIONING 
- -. - ......... .. .... ...... .. ........... 

* * * Certifications * * * 
,__- .... _ ... ... ............. : 

,Cert j Description I 

/ ...... _ ........ ^ ___ ._ I 
iASB ;ASBESTOS - Check DOSH Registration j - ..... -. .- .... - ...... - . - .- .... .... -, .- ... - - - .... - - .... - ...... - 



LAW OFFICES 

MoINERNEY & DILLON 
PROFESSIONAL CORPORATION 

1999 HARRISON STREET - SUITE 1 7 0 0  

OAKLAND, CALIFORNIA 94612-4700 
TELEPHONE 15101 465-7100 

FAX ,510)  465-8536 

August 20,2007 

Bruce E. Biordi 
CFAS Division 
Departineilt of Public Works 
City of San Jose 
200 East SantaClara St., 6th Floor 
Sail Jose, Califolnia 95 134-1905 

Re: Happy Hollow Park and Zoo 
Zoo and Attractions bid protest 

Dear Mr. Biordi: 

I represent West Bay Builders, hc., ("West Bay") regarding the protest filed byRobert A 
Bothman, Inc., ("Bothmau") on the City of San Jose's ("City") Happy Hollow Park and200 
project. 

Botlman makes two pleas in an attempt to protest the lowest respollsible bid ofWest 
Bay; first, West Bay did not list subcontractors for certain items of work and second, West Bay's 
listed subcontractors are not licensed. These arguments are based on erroneous assuinptioiis, 
incorrect law and do not reflect on the "responsiveness" of West Bay's bid. Bothman'sprotest is 
without legal or factual merit and must be dismissed. 

Bothman's first argument involves the tiered theory that failing to list a subcontractor for 
a saecific trade renders the bid nomes~onsive. Contrarv to Bothman's aositio~~. both the . 
California Public Contract Code section 4106 and the City's specifications 2-1.15A address and 
anticipate suchcommon industry practice. Both sections 4106 and 2-1.15A state that not listing 
a subcontractor is the same as listing West Bay to perform the work. The technical omission of 
the words "By General" on the List of Subcontractors form is remedied by the plain language of 
the section 4106 and specification section 2-1.15A.4. Finally, the City's specificationsdo not list 
this issue as one of the several grounds for rejection of the bid. 
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Undaunted by the law or facts, Bothman argues that West Bay failed to list subcol~tractors 
for various items of wol-k. Bothnial~ erroneously assumes that tlie work for which no 
subcontractor was listed exceeds the % % threshold required to list such work. In real it)^, .the 
work in question is niinor in cost and well below tlie linlited required for listing. Furthermore, 
West Bay is fully qualified to furnish and illstall the concrete, structural steel and casework. Tlie 
low voltage work, as is colnnlon in the industry, is being performed by Scott Electric, aqualified, 
licensed and listed electrician. West Bay used quotes fro111 several playground equipliiei~t 
suppliers wl~icli individually did not exceed I/? %. The installatioil of all the playground 
equipli~ent colnbined is also less than '/2 O/o and will be installed pursuant to section 02882. 

The second argument made by Botlyiian focuses on tlie proposition tliat certain listed 
subcontractors are not licensed and therefore West Bay's bid is not responsive. There are 
nunierous fatal defects with this theory. Initially, California case law dictates that a 
subcontractor's license status is not grounds to reject a bid. D.H. Williaiizs Constrztction, hie. v. 
Cloi~is UnifiedSchool District (2007)146 Cal. App.4"' 757. The court in Wiliiarizs clearly 
articulated tliat a bid that listed an unlicensed subcontractor cannot be  summarily rejected. Tlie 
IKlliaitis court held tlie Public Contract Code does not require bidders on public contracts to list 
only snbco~ltractors who are licensed at ilie time of bid. The court pointed out that nowl~ere in 
tlie code is there an expressed requirement that all listed subcontractors be lice~~sed and 
concluded: 

... na C O I I C I L I C I ~  efcctive eigforcenierzt ofthe act does izot require aiz 
iii~plieti, blartket requireiizent of that all subcoiztractors be licensed 
at the tin~epriiile bids are subinitfed. 

Nor do the City's specifications, which mirror the Public Contract Code, suppolt Botlunan's 
desire. Contrary to Bothnian's claim that the City specification section 2-1.15B(f) ,"requires that 
subcolltractors be licensed at tlie time of bid", no such mandate exists. Section 2-1.15B involves 
the grounds for "Substitution of Subcontractors", as stated in the heading. It does not set forth a 
requirement for the content of the List of Subcontractors form. Bothman's blatant attempt to 
mislead the City is noteworthy. 

Two of the three subcontractors singled out by Bothman, Dynamic Designs and 
Internations Rides Management are primarily suppliers of specialized equipment. International 
Rides was specially listed by tlie City in the specifications section 02885 as an approved 
manufacturer. Dynamic Designs is the appointed supplier of the Danny the Dragon rideby 
Intenlational Rides. The amount of installation needed for these rides is relatively minor in 
scope and price. West Bay will verify that the installation portion of the work, howeverminor, 
will be performed by properly licensed contractors in strict compliance with the experience 
requirements of the City's specifications. 
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The other subcontractor, ACME is all experienced signage company fl-o~n Portland, 
Oregon. They will be  lice~lsed prior to the start of their work, which will not commellceu~itil the 
end of the project. 

It should be noted that Bothma~i's false assu~liptions about the content of West Bay's bid 
is not relevant to the respollsive~iess of West Bay's bid. Co~iiplia~ice with the listing laws is a 
post-award issue. The Public Contract Code and the City specifications both handle potential 
listing issues post award. 

Bothmart's protest is not grounded in any facts or law, but is soleijr based on its faulty 
perccptiou of tlie content of Wesl ~ a y ' s  bid. The pi-oksl rliusl be rejected al~d ihe co~llract 
awarded to West Bay, the lowest responsible biddel- by pver a million dollars. West Bay is ready 
and eager to begin working with tlie City on this exciting project. 

Sincerely, 

Timotl~y L. Mchieniey 

cc: West Bay Builders, hit. 
Robert A. Botluna~lan, Inc, 
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McINEWNEY & DILLON 
Timothy L. Mclnerney PROFESSIONAL C O A P O R A T ~ O N  

1999 HARRISON STREET . SUITE 1 7 0 0  

OAKLAND. CALIFORNIA 94812-4700 

TELEPHONE 1510) 465.7100 

F A X  (510) 455 8 5 5 6  

Bruce E. Biordi 
Senior Landscape CFAS Division Architect 
City of Sail Jose 
200 East Santa Clara Street, 6"' Floor 
San Jose, CA 951 13 

Re: Happy Hollow Park and Zoo 
Zoo and Attractions Bid Protest 
Reply on behalf of West Bay Builders, Jnc 

Dear Mr. Biordi: 

Robert A. Botlunan, Iiic.'s ("Bothman") response to West Bay Builders Inc., ("West 
Bay") August 20, letter accepts West Bay's positioii on the applicable law but continues to 
regurgitate its erroneous theories, illisstates the facts, and ultimately request the City ofSan Jose 
("City") to violate the California Public Code. Wcst Bay's bid is responsive and nothing 
mentiolied in Bothman's letter affccts this status. 

1. List of Subcontractors 

The majority of Bothnan's supple~nental letter inerely "urges the City to request from 
WBB evidence" that certain subcontractor bids were below the !h % tlueshold. This request asks 
the City to violate the California Public Contract Code and well settled California case law. 

A bid is responsive if it promises to do what the bidding instructions require. MCM . 

Construction IIZC., v. City and County of San Francisco (1998) 66 Cal. App. 4Ih 359. However, 
in determining the responsiveness of a bid a public agency may not look beyond the face of the 
bid.' For over 20 years numerous California cases have reiterated this clear principle. "ln most 
cases, the determination of nonresponsiveness will not depend on outside investigation ..." 

' The only exception involves compliance with MBEIWBE goals, not relevant here. 
California Public Contract Code section 2000. Monterey Mechanical Co. v. Couizty of 
Sacramento Regional County Sanitation Dist. (1996) 44Cal App 4Ih, 1391. 

1 DPW-CFAS 1 
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Taylor Bus Service, Iitc. v. San Diego Bd. of Education (1987) 195 Cal. App. 31d 1331. 
Respoilsiveness is a "fact usually detem~ined from the face of the bid without outside 
investigation or infor~nation". Valley Crest Laildscape v.City Council (1996) 41 Cal. App. 4"' 
1432. "Usually, whether a bid is responsive can be determined from tlie face of the bid without 
outside investigation". Id. MCM Cortstructiorz. 

The law makes sense when viewed with the renledies set fort11 in Section 4110for aiiy 
listing law violation. As mentioned in the previous letter, aiiy violation of the listiug law is 
handled post award. 111 other words, the project must be awarded to West Bay and then if the 
City finds an unauthorized substitution once the actual work besins the remedies are s!pecifically 
addressed in section 41 10. The majority of Bothman's complaii~ts, even if true, are not relevant 
to the issue of responsiveness and the award of  the contract. 

Without regard to tlie law or Bothman's urging, West Bay would be happy to meet with 
the City to review the entire content of its bid. 

a. Playmouad Equipment Installation 

Again, West Bay used several quotes below the !4 % tlxeshold from several playground 
equipi~ient suppliers to fulfill the specifications. These entities will act as pure material suppliers 
that are not required to be listed regardless of price. The installation will be done by a separate 
qualified subcontractor. The value of all the playground equipment installation is less than 'h % . 
Botlman's self-serving example of its own subcontractor misses the issue and is not relevant. 
The inere fact that Bothman is paying one entity to supply install all the playground 
equipment is not relevant to the listing of pure suppliers or installation only subcontiactors that 
are only doing work valued at less than % %. Neither ofwhich are required to be lisied. 

Bothman also intentionally misquotes the City specifications, when its states that 
pursuant to section 2-1.15A(3), "WBB may use only one subcontractor for playground 
installation ...." This is wrong. Section 2-1.15A(3) actually states that: 

The Coittractor shall list onIy one subcontractor for each portion 
ofthe work as defined bv the Contractor in theirproposal. 

' 

Here, West Bay, as allowed by the specifications, detem~ines "eachportion oftize work". 

b. Low Voltage & Security 

Incredibly, Bothman argues that while West Bay listed Scott Electric, it did not list a low 
voltage subcontractor. As allowed by section 2-1.15A(3) and industry custom, West Bay defined 
the electrical portion of the work to include the low voltage work. Again, Scott Electrical is 
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doing all the electrical work, including low voltage. The City is free to call Scott Electrical and 
discuss the exact content of its bid and its qualifications. 

c. Exhibit Rides Equiu~uent 

Bothman continues to believe tliat obtaining a California Contractors License from the 
CLSB is requirement wllich iiiust be fulfilled before being listed as a subcontractor forthe City. 
However, California Public Contracl Code and the City's Specifications, coilcerning this matter, 
do not require that an entity to have a Califo~ilia Contractors License to be "listed" as a 
subcontractor. D.H. I.Villiart~s Coizstrrrction, Inc. 1). Clovis Ui$ed School District (2007) 146 
Cal.App.4th 757. In a tacit adniission of West Bay's position, Botlunaii's letter completely 
ignores the law on this point. The code and the specifications state "Tlze izaiize and thelocatiolr 
of the place of bzrsiliess of each suhcortti~acto~- wlzo willperfor~iz work or labor or rerzder service 
to the priilze co~ziracior to the irz or. nbozit tlze co~zstructiorr ofthe work or irnprovelizent, or a 
subcolrti-actor licei~sed by the State of Califo~izia ... ". The word "or" preceding "a subcontractor 
licensed by the State ofCaliforriia ... " is definitive. West Bay'contends that by listing 
International Rides and Dynamic Designs it is in strict compliance with the City's Specifications 
and California Public Contract code. 

Bolhnla11 nlisquotes West Bay's letter and uses its estimate as attempted proof of the 
content of West Bay's bid. The amount of Bothman's estimate is wholly irrelevant to tliis issue 
of how West Bay bid the project. Lutemational Rides and Dynamic Designs were listed. West 
Bay did use a price for installation of the rides in its bid. That price was below the threshold. 

Since International Rides and Dynamic Designs will play pivotal roles concerniiig the 
"Exhibit Rides Equipment" and the City's critical experience requirements concerning the 
Exhibit Rides Equipment it imperative that the City be aware that West Bay intends toutilize 
City endorsed manufacturers. Bothman on the other hand chose not to divulge wherethey intend 
to purchase the Exhibit Rides Equipment. While this act may be in compliance with the Public 
Contract Code and the City's Specifications it will preclude whomever Bothman chooses to 
purchase the equip~nent from being involved in the onsite activity, which West Bay believes w~l l  
be  imperative for a quality installation. 

2. West Bay is a Resvonsible Contractor. 

In a last ditch effort to attack West Bay, Bothman hypocritically argues that West Bay's 
failure to list an asbestos abatement contractor makes West Bay "nonresponsible". This position 
is wrong and based on pure speculation. It is however, enlightening of Bothman's entire 
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argument and the absolute lack of inerit thereof. 

First, attached is the asbestos bid received by West Bay. It shows that the asbestos work 
is worth $ 19,000 and will be perfomled by a certified abatement contractor, Bayview 
E~lviro~u~lental Services, Inc. 

Second, Botlmialan's exhibits attached to its letter evidence that Botlui~ail's asbestos 
abatenlent co~ltractor was not listed and working as a second tier subcontractor to Heirn Bros. 
While there is nothing wrong with this alTangement, it is exactly what Bothman argues is illegal 
\vhell discussing West Bay use of Scott Electric and the low voltage work. 

Finally, West Bay has been successfully perfolmillg public work projects for alunost 20 
years, with a loilg list of references. West Bay coiicentrates its work inNoltheil Califoiiiia to 
assure quality co~itrol aid timely perfomlance. Again, West Bay will be happy to present 
extensive evidence of its responsibility at any time. 

Botlunan's arguments are not factually supported and run directly contrary to California 
law. West Bay is the lowest responsible bidder and is entitled to the award. 

Very truly yours, 

Timothy L. Mchiemey 

cc: Robert A. Bothman 
W. Hurley 
West Bay Builders, Inc. 
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6925 SAN LEANDRO STREET. 0AKLAND.CALIOOlNNIA 94621 510.561.61111 FAX 510.5h251112 

August 1,2007 

Scope of Work Letter 
Happy Hollow Park Zoo and Zoo Atkactions San Jose CA. 

Abatement of Asbestos Materials, Loose &Peeling Lead Paint, PCBs Iight 
ballast's and light tubes 

This proposal includes the items identified in the Sierra Enviromental Inc. H&ardous 
Malerials Related Documents dated on March 31,2007. 

0 Bayview will properly notify applicable government agencics and pay rcqukcd fces. 

* Work meas will be setup up under full containment and negative air as required forthe class 
of work being performed. 

All wastewill be disposed of at aproperly Iicensed IandfiU. 

Third party Consultant and drr Clearance are the owncr's responsibility. 

A1 work will be completed in 5 regular hour shills. 

Bayview Environmental is a union contractor. 

Creue~d Contractor will safe-ofTutilitics and provide tempomy power and water. 

Excludes site demolition, concrete cutting md demolition. 

Excludes soft demo of non-hazardous interior items. 

* Excludes patch and repair. 

Base Bid: Removal and disposal ofHamrdous Materials as described above: $19,750.00 
Alternate 1 : Unit cost to Removc and dispose of less than 1% ACM drywall: $2.15 per s.f. 

lr:J HAVE ANY OUES770NS REGARIIJNG THIS BID OR NFFD ADIX 1'1OC;T 
INFORMATIOY. PLEASE CALL MARTIN LEDESh4A (510) 544-5217 or ncx~cl nnnc 



COUNCIL AGENDA: 11-06-07 
ITEM. 

RESOLUTION NO. 

RESOLUTION OF THE CITY COUNCIL OF THE CITY OF SAN JOSE 
APPROVING THE HAPPY HOLLOW PARK & ZOO RENOVATION 
PROJECT. FOR WHICH AN INITIAL STUDYIMITIGATED NEGATIVE 
DECLARATION WAS PREPARED IN ACCORDANCE WITH THE 
CALIFORNIA ENVIRONMENTAL QUALITY ACT, AND ADOPTING A 
MITIGATION MONITORING AND REPORTING PROGRAM 

WHEREAS, prior to the adoption of this Resolution, the Planning Director of the City of San 
Jose prepared an lnitial Study and adopted a Mitigated Negative Declaration for the Happy 
Hollow Park &Zoo Renovation Project (Planning File No. PP05-142) in accordancewith the 
requirements of the California Environmental Quality Act of 1970, as amended ("CEQA"), 
and state and local guidelines implementing CEQA; and 

WHEREAS, the Happy Hollow Park & Zoo Renovation Project ("Project") analyzed under 
the lnitial StudylMitigated Negative Declaration consisted of the development of new 
attractions and exhibits, removal of outdated facilities, the addition of a new parking lot and 
associated driveway, installation of a pedestrian bridge over Coyote Creek, and the 
development of a multi-use trail along the east side of Coyote Creek within with 
approximately 40-acre project site of the Kelly Park bounded by Story Road to thenorth, 
Senter Road to the west, Roberts Avenue to the east, and developed and undeveloped 
portions of the park to the south, San Jose, California 951 12; and 

WHEREAS, the lnitial StudylMitigated Negative Declaration concluded that implementation 
of the Project could result in a number of significant effects on the environment and 
identified mitigation measures that would reduce the significant effects to a less-than- 
significant level; and 

WHEREAS, in connection with the approval of a project involving the preparationof an 
initial studylmitigated negative declaration that identifies one or more significant 
environmental effects, CEQA requires the decision-making body of the lead agency to 
incorporate feasible mitigation measures that would reduce those significant enviionment 
effects to a less-than-significant level; and 

WHEREAS, whenever a lead agency approves a project requiring the implementation of 
measures to mitigate or avoid significant effects on the environment, CEQA also requires a 
lead agency to adopt a Mitigation Monitoring and Reporting Program to ensure compliance 
with the mitigation measures during project implementation; and 

WHEREAS, the City of San Jose is the lead agency on the Project, and the City Council is 
the decision-making body for the proposed Project; and 

WHEREAS, the City Council has reviewed and considered the Initial StudylMitigated 
Negative Declaration and related Mitigation Monitoring and Reporting Program forthe 
Project and intends to take actions on the Project in compliance with CEQA and state and 
local guidelines implementing CEQA; and 

Form: 293285,doc 1 



WHEREAS, the lnitial StudyIMitigated Negative Declaration and the Mitigation Monitoring 
and Reporting Program for the Project are, by this reference, incorporated into this 
~esolut ion asif fully set forth herein; and 

WHEREAS, the Project will not individually or cumulatively have an adverse effecton 
wildlife resources, as defined in Section 71 1.2 of the California Department of Fishand 
Game Code. 

NOW THEREFORE BE IT RESOLVED BY THE ClTY COUNCIL OF THE ClTY OF SAN 
JOSE AS FOLLOWS: 

THAT THE ClTY COUNCIL does hereby make the following findings: (1) it has 
independently reviewed and analyzed the lnitial StudyIMitigated Negative Declaration and 
other information in the record and has considered the information contained therein, prior 
to acting upon or approving the Project, (2) the lnitial StudylMitigated Negative Declaration 
prepared for the Project has been completed in compliance with CEQA and consistent with 
state and local guidelines implementing CEQA, and (3) the Initial StudyIMitigated Negative 
Declaration represents the independent judgment and analysis of the City as leadagency 
for the Project. The City Council designates the Director of Public Works at the Director's 
Office at 200 East Santa Clara Street Tower 5, San Jose CA 951 13, as the custodian of 
documents and records of proceedings on which this decision is based. 

THAT THE ClTY COUNCIL does hereby approve construction of the Project (Planning File 
No.PPO5-142) and adopt the Mitigation Monitoring and Reporting Program prepared for the 
Project. The lnitial StudyIMitigated Negative Declaration and Mitigation Monitoring and 
Reporting Program are: (1) on file in the Office of the Director of Planning, located at 200 
East Santa Clara Street Tower 3, San Jose CA 951 13 and (2) available for inspection by 
any interested person. 



ADOPTED this 6th day of November, 2007, by the following vote: 

AYES: 

NOES: 

ABSENT: 

DISQUALIFIED: 

VACANT: 

ATTEST: 

Chuck Reed. 
Mayor 

LEE PRICE, CMC 
City Clerk 



CrrY OF 

SAN JOSE Department of Planning, Building and Code Enforcement 
wm OF SILICON v- JOSEPH HOR'WEDBL, DIRECTOR 

DRAFT 
MITIGATED NEGATIVE DECLARATION 

The Director of Planning, Building and Code Enforcement has reviewed the proposed project described 
below to determine whether it could have a significant effect on the environment as a result ofproject 
completion. "Significant effect on the environment" means a substantial, or  potentially substantial, 

. adverse change in any of the physical conditions within the area affected by the project including land, 
air, water, minerals, flora, fauna, ambient noise, and objects of historic or aesthetic.significance. 

NAME OF PROJEXT: HAPPY HOLLOW PARK &ZOO RENOVATION PROJECT 

PROJECT FILE NUMBER: PPOS-142 

PROSECT DESCRIPTION: The project is the renovation and expansion of Happy Hollow Puk and Zoo, 
including development of new attractions and exhibits, addition of a new parking lot and associated diiveway, 
installation of a pedestrian bridge over Coyote Creek, and removal of outdated facilities. This Project also 
addresses the development of a multi-use trail along the east side of Coyote Creek, within the project 
boundaries. 

PROJECT LOCATION & ASSESSORS PARCEL NO.: The project site is located in Kclley Park in San 
Jose, on about 40 acres bounded by Story Road to the norh, Senter Road to the west, Roberts Avenue to the 
east, and developed and undeveloped portions of the Kelley Park to the south; 477-10-001,477-12-001 & 477- 
12-002 

COUNCIL DISTRICT: 7 

APPLICANT CONTACT LNFORMATION: City of San Jose Department of Public Works, City Facilities 
Architectural Senices Division, 200 E. Santa Clara Street, San Jose, CA 951 13 Contact: ArleneNakagawara 
(408) 535-8300 arlene.nakagawa&@sanibseca.~ov 

PINDING 

The Director of Planning, Building & Code Enforcement finds the project described above will not have a 
significant effect on the environment in that the attached initial study identifies one or more potentially 
significant effects on the environment for which the project applicant, before public release of thishaft 
Mitigated Negative Declaration, has made or agrees to make project revisions that clearly mitigate the effects to 
a less than significant level. 

. . 
MITIGATION MEASURES INCLUDED IN THE PROJECT TO REDUCE POTENTIALLY 
SIGNIFICANT EFFECTS TO A LESS THAN SIGMFICANT LEVEL 

1. AESTIIETICS 

The project will not have a significant impact on this resource, therefore no mitigation is required. 

II. AGRICULTURE RESOURCES 

The  project will not have a significant impact on this resource, therefore no mitigation is required. 



In order to minimize PMlo emissions during construction, the project contractor shall implement the 
following. dust control measures: 

= Water all active consfniction areas at least twice daily. 
Cover all hucks hauling soil, sand, and other loose materials or require all bucks to maintain at least 
two feet of freeboard. 

= Pave, apply water three time daily, or apply (non-toxic) soil stabilizerson all unpaved access roads, 
parking areas and staging areas at construction sites. 
Sweep daily (with water sweepers) all paved access roads, parking areas and staging areas at 
con'struction sites. 

= Sweep streets daily (with water sweepers) if visible soil material is camed onto adjacetlipublic 
streets. 

Implementation of the above mitigation will reduce the impacts to less than significant. 

N. BIOLOGICAL RESOURCES 

Mitigatton for Direct andlndirect Impacts to the Riparian Woodland 

= To compensate for the removal of 1,440 square feet (0.03 acre) of riparian woodland and 20 linear 
feet of Shaded Riverine Aquatic (SRA) habitat during placement of the bridge over Coyote Creek, 
the San Jose Public Works Department shall prepare and implement a riparian revegetahon plan that 
recreates riparian woodland at a 3:1 ratio and SRA cover at a 1:l ratio (see Table 2). The 
revegetation plan shall be prepared prior to project construction. The SRA revegetationshall occur 
along the creek bank; 20 linear feet of open area along the creek edge occur immediately upstream of 
the proposed bridge site on the west bank would be suitable for replacement of SRA covane  riparian 
woodland revegetation shall occur along Coyote Creek in the greater project vicinity: Suitable areas 
along the east bank on City-owned land that are immediately adjacent to the riparian woodland and 
support non-native grassland are suitable for this revegetation. The City shall secure all necessary 
permits fiom the regulatov agencies for the proposed project. 

The revegetation plan, prepared prior to construction and implemented within one year of the 
completion of conshuction, shall specie the detailed location of all plantings, the use of locally 
native riparian plant species collected fiom the Coyote Creek watershed, and include a iive-year 
maintenance and monitoring program. The plan shall specify that the City monitor therevegctation 
areas a minimum of once a year for five years, or longer if stated success criteria are not met within 
five years. During each year of the five-year monitoring period, plantings shall achieaa minimum 
80% survival rate with a health rating of "good" or better for the revegetation to be deemed 
successful. Plant species recommended for the revegetation are listed on Table 3; planl~ecies used 
for the mitigation shall be native to the Coyote Creek watershed and grown from lmlly-obtained 
planting stock 

The City shall prepare yearly monitoring reports and submit these reports to the City's Environmental 
Principal Planner and any required environmental resource agencies at the end of each monitoring year. 
The reports shall identify the plant smvival rate, maintenance actions at the site and include 
photographs documenting the status of the revegetation. The City shall implement remedial measures 
should the success criteria not be achieved in any of the five monitoring years. Remedialmeasures may 
include replacement plantings, ah increase in maintenance or changes to the irrigation regime. 



Mitigation for Inlpacts fo Trees Oulside the Riparian Corridor 

Snowbeny 

Mugwort 

California Figwort 

In  addition to trees to be planted for riparian habitat mitigation, trees to be removed by the project 
shall be replaced at the ratios set forth in the table below: 

Symphoncarpos albus 

Artemisia douglasiana 

Scrophulana calijomica 

8" O.C. 

8" 0.c: 

4' O.C. 



x:x = tree replacement to tree loss ratio 
Note: Trees greater than 18' diameter shall not be removed unless a tree removal permrl, or 
equivalent, has been approved for the removal of such trees. 

Diameter of Tree 
to be Removed 

18 inches or greater 
12-17 inches 
Less than 18 inches 

In the event the project site does not have sufficient area to accommodate the required tree miligation, 
one or more of the following measures shall be implemented, to the satisfaction of the City's 
Environmental Principal Planner, at the development permit stage: 

The size of a 15-gallon replacement tree can be increased to 24-inch box and count as two 
replacement trees. 
An  alternative site(s) will be identified for additional tree planting. Alternative sites may include 
local parks or schools or installation of trees on adjacent properties for screening pupses to the 
satisfaction of the Director of the Department of Planning, Building, and Code ~nforcement.' 

= A donation of $300 per mitigation tree to Our City Forest or San Jose Beautiful for in-lieu off-site 
' 

tree planting in the community. These funds will be used for tree planting and maintenance of 
planted trees for approximately thee years. A donation receipt for off-site tree planhng will be 
provided to the Planning Project Manager prior to issuance of a development permit. 

The City shall retain a qualified arborist during construction to oversee and monitor tree protection and 
pruning measures. The project shall implement measures in accordance with the arborist'sand City's 
requirements (identified in Appendix B of the Initial Study). 

Minimum Sue of Each 
ReplacemcntTree 

24-inch box 
24-inch box 
15-gallon conkiner 

Type of Tree to be Removed 

Mitigation for Direct and Indired Impacts to SpecialStatus Wdd?ife Species and Their Habitats 

Native 
6 1  
3:l 
1:l 

Site grading and other heavy equipment work within the 100-foot riparian setback area shall occur 
outside the breeding period of riparian bird species (e.g., construction shall occur after August 1 and 
before March 159. If this is not possible, a qualified wildlife biologist, under contract lothe City, 
shall conduct pre-constmction surveys for nesting birds to determine if they occur on thosite. The 
surveys shall be conducted by a qualified biologist no earlier than 45 days andno later lhan20 days 
prior to commencement of grading or constmction. If raptors or other protected bird speciesare 
nesting on the site, the City shall postpone construction within 300 feet of raptor nests and within 50 
feet of other bird nests until all young have fledged. The wildlife biologist, shall document that the 
young have fledged prior to commencement of construction work, and shall submit documentation 
to the City's Environmental Principal Planner. 

Prior to any construction on the east side of Coyote Creek, a qualified biologist, under eonbact to 
the City of San Jose, shall conduct a protocol-level burrowing owl survey prior to projetl 
construction (i.e., between April 15 and July 15) in accordance with the requirements olthe 
Burrowing Owl Survey Protocol and Mitigation Guidelines (Bkowing Owl Consortirun, 1993). If 
burrowing owls are found on the project site, the project shall be reconfigured to avoidimpacting 
the species, if possible. Minor project reconfiguration may be feasible if owls are foundto occupy a 
comer of the proposed parking facility; however, measures are recommended to offset impacts to 
the owl if project reconfiguration is not possible. As it is unlawful to take, possess ord~troy 
burrowing owls, their nests or their eggs, any impacts to the species during the breedingseason 
(February I-Auyst 3 1) shall be avoided. Avoidance measures include~escheduling construction 
after all young have fledged andlor establishing a 250-foot buffer area around the occu$ed habitat. 
The buffer areas shall be established by a qualified biologist in consultation with CDFG.Under the 
direction of a qualified wildlife biologist (under contract to the City of San Jose), the oekide edge 

Non-Native 
4: 1 
2: 1 
1:l 

Orchard 
4: 1 

none 
none 



of the 250-foot wide buffer shall be demarcated by the placement of plastic constructionfencing. 
Prior to commencement of construction activities, the City shall arrange for a qualified wildlife 
biologist to inform workers of the presence ofburrowing owls, their protected status, work 
boundaries, and measures to be implemented to avoid loss of these species during conshuction 
activities. Construction workers shall be informed that no construction activities are to occur within 

. the buffer area until owls depart from the site and as directed by the consulting wildlifebiologist 
(i.e., all young have fledged and are able to forage independent of the parents, as determined by 
monitoring by a qualified biologist). 

If impacts to breeding habitat cannot be avoided, the City shall establishand preserve aminimum of 
6.5 acres of off-site habitat for each pair of owls or each unpaired owl impacted by the project. At 
least two enhanced or artificial burrows shall be provided for each burrow impacted. The land 
identified to offset impacts to burrowing owls shall be protected in perpetuity by eithera 
conservation easement or fee title acquisition. The burrowing owl habitat mitigation land shall be 
adjacent to occupied burrowing owl foraging habitat in the San Jose area. The final mitigation 
requirements will depend upon the number ofpairs of birds or single birds that are found in the 
surveys and the City's consultation with CDFG. Site construction cannot occur until thishahitat 
mitigation plan and mitig2tion agreement is finalized between the City and CDFG. 

Additionally, impacts to the species during the winter residency period (December 1- through 
Janfanuary 31) shall be avoided. To avoid impacts to the species during this time, pre-conshction 
surveys shall be conducted to avoid impacting individual owls. No earlier than 30 days prior to 
commencement of grading or construction on the site, a qualified wildlife biologist, under contract 
to the City of San Jose, shall conduct protocol-level pre-constmction surveys for burrowingowls. 
The surveys shall be conducted by a qualified biologist according to current CDFG survey protocol. 
The results of the pre-construction s w e y s  shall be submitted to the California Depahent of Fish 
and Game for review and approval prior to site construction. If non-breeding season owls are 
observed on the site, the City of San Jose shall consult with CDFG regarding passive relocation of the 
owls (e.g., using one-way doors) prior to construction. 

A qualified wildlife biologist, under contract to the City, shall conduct pre-construction surveys for 
nesting woodrats to determine if they occur on the site. A qualified biologist shall conduct the 
surveys no earlier than 30 days prior to commencement of grading or construction. If woodrats are 
nesting oxthe site, the City shall consult with CDFG regarding the best method for relocation of the 
nest. Nests may be disassembled by hand to allow woodrats to escape into nearby areas if they 
cannot be relocated (i.e., if they are attached to tree trunk?.). 

= A qualified wildlife biologist, under contract to the City, shall conduct pre-construction surveys for 
California red-legged frog in the riparian habitat no more than two weeks prior to any conshuction 
related disturbance in that area. If any red-legged frogs are observed, the City shall consult with the 
USFWS on additional avoidance measures before proceeding with the work. Documenfation shall 
be submitted to the City's Environmental Principal Planner. 

No heavy equipment or vehicles shall enter the live creek channel during construction to avoid take 
of steelhead. The creek shall not be diverted for construction. Implementation of erosion control 
measures shall be implemented to avoid sedimentation to the creek that may adverselyafect 
steelhead. 

xight lighting along the pedestrian walkway within the riparian comdor shall be the minimum 
necessary for security. The towers should be unlighted, if feasible. If it is necessary to provide 
safety lighting on the bridge towers, the lighting should he white strobe lights with theminimum 
number, intensity, and flashes per minute allowable by the FAA in order to reduce potential bird 
collisions with the towers and cables, as recommended by the USFWS for towers in hirdmigration 
areas (USFWS 2000). 



- To compensate for the temporary loss of riparian bird habitat by tree removal and limbing, the City 
shall develop and implement a nest box program. Within one year from the completion orproject 
construction, the City shall install a minimum of five nest boxes suitable for use by nativecavity 
nesting bird species (e.g., chickadees) along the eastem edge of the riparian conidor. Theboxes 
shall be attached to mature riparian trees that have nearby brush cover. Boxes shall be plzced a 
minimum of five feet above the ground and a minimum of 100 feet apart. The boxes shall have a 
floor dimension of 4'k 4," a wall height of 5," and an entrance holeof 1%" in diameter. - Prior to May 1 of the construction year, .the City shall install exclusionary fencing around thelimits of 
grading for the parking lot east of Coyote Creek to prevent turtles fiom entering the conslmlion area 
and laying eggs. The fencing shall be buried at least six inches to one foot deep to prevent hutles from 
going under the fence, shall extend at least two feet above ground, and shall be held in placeby sturdy 
stakes. Materials that are suitable for an exclusion fence include silt fence, 118-inch plywood, and 
aluminum window screening. The fence shall be checked at least twice per week to ensurethat gaps 
have not developed. The fence shall be repaired as necessary. 

Implementation of the above mitigations will reduce the impacts to less than significant. 

V. CULTURALRESOURCES 

= Develop appropriate language to be inserted in the standard conditions of any grading oiexcavation 
contract (or conbacts for other. activities that may have subsurface soil impacts) that alerts 
conshuction personnel to the potential for the exposure of unexpected cultural materials and the 
procedures for dealing with the inadvertent exposure of archaeological deposits. This should include 
implementation of a background briefing for supenisory construction personnel. 

Retain a qualified archaeologist to monitor any subsurface constntction in "native" soilio the extent 
determined by a qualified archaeologist. The archaeologist shall review the grading andexcavation 
plans' to determine project impacts within potentially sensitive archaeological areas(i.e., along 
Coyote Creek, Maze Area, trail alignment near recorded archaeological sites, etc.). The frequency 
and duration of the monitoring shall be at the discretion of the archaeologist and dependent on 
hisher subsurface observations during construction operations. The monitoring archaeologist shall 
have the authority to stop construction. 

* . If any cultural materials are exposed or discovered during either site preparation o: subsurface 
conshuction activities, operations shall be halted within 25 feet of the find anda qualified 
archaeologist retained for eyaluation and fluther recommendations. Potential recommendations 
could include evaluation, collection, recordation, analysis, and reporting of any significant cultural 
materials. If the find is determined to be significant, a mitigation program shall be picpared and 
submitted to the Director o f  Planning, Building, and Code Enforcement for consideration and 
approval. Copies of appropriate reports should also be forwarded to the CKRl[SMWIC. 

Pursuant to Section 7050.5 of the Health and Safety Code, and Section 5097.94 of the Public 
Resources Code of the State of California in theevent of the discovery of human remaim during 
constntction, there shall be no further excavation or disturbance of the site or any nearbyarea 
reasonably suspected to overlie adjacent remains.The Santa Clara County Corona shallbenotified 
and shall make a determination as to whether the remains are Native American. If the C~roner 
determines that the remains are not subject to their authority, the Coroner shall notify tkNative 
American Heritage Commission to attempt to identify descendants of the deceased Natire 
American. If no satisfactory agreement can be reached as to the disposition of the remains pursuant 
to this State law, then the land owner shall re-inter the human remains and items associ8ledwith 
Native American burials on the property in a location not subject to hrther subsurface disturbance. 

Implementation of the above mitigations will reduce the impacts to less than significant. 



VI .  GEOLOGY AND SOILS 

The  project will not have a significant impact on this resource, therefore no mitigation is required. ' 

VII.  HAZARDS AND HAZARDOUS MATERIALS 

The  project will nothave a significant impact on this resource, therefore no mitigation is required. 

VIII. EIYDROLOGY AND WATER QUALJ'IY 

Construction Measures 

= The City shall, obtain the applicable state permits under the National Pollutant Discharge 
Elimination System (NPDES), as required by the State Water Resources Control Board, prior to 
startjng construction. This shall include preparation and implementation of a Stormwater Pollution 
Prevention Plan (SWPP). 
Restrict grading to the dry season or meet City requirements for grading during the rainy season. 

= Use BMPs toretain sediment on the project site. - Ylace burlap bags filled with drain rock around stonn drains to route sediment and other debris 
away from the drains. 

= Provide temporary cover of disturbed surfaces to help control erosion during construction. 
Provide permanent cover to stabilize the disturbed surfaces, using locally native riparian plant 
species collected from the Coyote Creek watershed. 

Post-Construction Measures 
The City shall ident~fy and include site design measures, post-construction structural controls, and 
BMPs for reducing the volume of stonn water runoff and the contamination in storm water runoff as 
permanent features of the project. A sufficient number of post-construction treatment measures shall 
be incorporated into the project in compliance with provision C.3 of the City of San Jose's NPDES 
permit and all other applicable local, state, and federal requirements. 

Implementation of the above mitigations will reduce the impacts to less than significant. 

IX. LAND USE AND PLANNING 

The project will not have a significant impact on this resource, therefore no mitigation is required. 

X. MINERAL RESOURCES 

The project would not impact mineral resources, since none are located on or near the project site. 

XI. NOISE 

Limit construction hours to Monday through Friday, between 7 Am and 7 PM for any activities 
within 500 feet of residential uses, in accordance with San Jose local ordinance. 

Prohibit truck traffic from traveling or parking along Roberts Avenue. 

Construction equipment should be well maintained and used judiciously to be as quiet as practical: 

1. Locate all stationary noise-generating equipment, such as air compressors and poitable power 
generators, as far away as possible from businesses, residences or noise-sensitive land uses 

2. Utilize 'quiet' models of air compressors and other stationary noise sources whm technology 
exists 



3. Equip all intemal combustion engine-driven equipment with mufflers, which are in good 
condition and appropriate for the equipment 

4. Prohibit all unnecessary idling of intemal combustion engines 

' Notify all adjacent businesses, residences, and noise-sensitive land uses of the construclion schedule 
in writing. . . 

Designate a noise disturbance coordinator, responsible for responding to complaints about 
construction noise. The name and telephone number of the disturbance coordinator shall be posted 
a t  the constmction site and made available to businesses, residences or noise-sensitive land uses 
adjacent to the construction site. 

Implementation of the above mitigation will reduce the impacts to less than significant. 

XU. POPULATION AND HOUSWG 

The project will not have a significant impact on this resource, therefore no mitigation is required. 

XITI. PUBLIC SERVICES 

The project will not have a significant impact on this resource, therefore no mitigation is required. 

m. RECREATION 

The project will not have a significant impact on this resource, therefore no mitigation is required. 

XV. TRANSPORTATION I TRAFFIC 

The project will not have a significant impact on this resource, therefore no mitigation is required. 

XVI. UTILITIES AND SERVICE SYSTEMS 

The project will not have a significant impact on this resource, therefore no mitigation is required. 

XW. MANDATORY FINDINGS OF SIGNIFICANCE 

The project will not substantially reduce the habitat of a fish or wildlife species, be cumula!ively 
considerable, or have a substantial adverse effect on human beings; therefore no additional m~tigation is 
required. 



PUBLIC REVLEW PERIOD 

Before 5:00 p.m. on April 4.2007, any person may: 

(1) Review the Draft Mitigated Negative Declaration (MND) as an informational document only; or 

(2) Submit written comments regarding the information, analysis, and mitigation measures in the Dm& MND. 
Before the MND is adopted, Planning staff will prepare written responses to any comments, andrevise the 
Draft MND, if necessary, to reflect any concerns raised during the public review period. All wilten 
comments will be included as part of the Final MND; or 

(3) File a formal written protest of the determination that the project would not have a significant erect on the 
environment. This formal protest must be filed in the Department of Planning, Building and Code 
Enforcement, 200 East ~ a n i  Clara Streef San JOG CA 95113-1905 and includea $100 filing fee.The written 
protest should make a "fair argument" based on substantial evidence that the project will have one or more 
significant effects on the environment. If'a valid written protest is filed with the Director of Planning, 
Building & Code Enforcement within the noticed public revicw peiiod, the Director may (1) adopt the 
Mitigated Negative Declaration and set a noticed public hearing on the protest before the Planning 
Commission, (2) require the project applicant to prepare anenvironmental llmpact report and refund the 
filing fee to the protestant, or (3) require the Draft MND to be revised and undergo additional noticed public 
review, and refund the filing fee to the protestant. 

Joseph Howedel, Director 
Planning, Building and Code Enforcement 

Circulated on: MARCH 07.2007 

Adopted on: ?/?/O ? - 
Deputy 

Revised 8/26/05 JAC 



iCIITIGATION MONlTOlllSC AND REPORTING 
cm OF PROGRAM 

For Happy Hollow Park & Zoo Renovation Project SAN JOSE Department a/Planning, Building and Code S$rcement File n o  PPOS-142 

CAPITAL OF SUICON VAUEY ' JOSEI'H HOR\VEDEL, ACriNG DIRECTOR 
Responsibility for Timing of 

Compliance Compliance 
Method of Compliance Environmental Impacts Mitigation Measurer 

!:<::,:<:::.:,,',,:.::.:::?< <:.::>:<:,.~ % >,=" ,, .:. ~.., . ..,.~ .,.. . . 
Implement dust 
control measures 
during consmction. 

.'.'<:>..,.:;:<:..;<;.~:.?.;~3::;::2{'.::l..x'xc::>:: . ,... . .. 
Prepare riparian 
mitigation and 
monitoring plan 
pnor to cunstiuction. 
Permits Lube 
secured prior to 
constr~ction. 
Implement 
mitigation program 
as set forth in 
permits. 

l o f 9  

. . . . ,. 
. ,,, , ; ;,::: ::;,.,:; ;~>! .................... ,, %.> 
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Incorporate the dust control nieasures 
into thecontract specifications and 
documents. 

......................... . -*. <.S' . . , , ,  , , ;:,. *'..>..,., ,'.~.....,xv. .. . . .  . 
Retain qualified biologist to preparc 
mitigation and nlonitoring pl:ti~. 
Obtain permits froin agencies and 
incorporare iipslian mitigation and 
monitoring piogiani into the contract 
specificationsund docilrnenLs. 

, 

. . .>,,<, : . 
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Depamnent of 
Public Works, City 
Facilities 
Architectural 
Services Division 
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l :~~ l i , ~cc i~~c i i l  

~~6"~~&'~:.:~~:;?~"'F*~ii~:ii~i.~~.L.=>- , . . , 
Department of 
Public Works, City 
Faciiities 
Architecmmi 
Services Division 
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I.'~:i~~cjival.!.'lgi~~~.c~:.ni 
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i h e  project would result in short- 
term air quality impacts d u ~ g  
construction. 
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The project would result in 
significant impacts to riparian 
woodland habitat. 
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During construction, the contractor shall implement the 
following dust control measures: - Water all active construction ueas at least twice 

daily. 
Cover all trucks hauling soil, sand, and other loose 
materials or require all trucks to maintain at least nvo 
feet of freeboard. . Pave, apply water three times daily, or apply (non- 
toxic) soil stabiiirers on ail unpaved access roads, 
parhng areas and staging areas at construction siles. 
Sweep daily (with water sweepers) all paved access 
roads, parking areas and staging areas at conshuction 
sites. 
Sweep sueets daily (with water sweepers) if visible 
soil material is carricd onto adjacent public streets. 

, ,, , ,,,;,,,,,,.I, ,,, ,,,,,,;* , 7c;,. .., *V~*&, ,...r*y,.~4,,.; 'v-.,.%->. -:,?* ;y<.~iblo . ,. . 
1. To compensate far the removal of 1,400 square feet 
(0.03 acre) of riparian woodland and 20 linear feet of SRA 
habitat during placement of the bridge over Coyote Creek. 
the City shall prepare and implement a riparian 
revegetation plan that recreates riparian woodland at a 3:l 
ratio and SRA cover at a i:I ratio us set forth in the 
ISIMND. The revegetatioi? plan shall be prepared prior lo 
project conwuction. The SRA revegetation sllall occur 
along the creek bank: 20 linear feet of open area along the 
creek edge occur immediately upstream of the proposed 
bndge site on the west bank would be suitable for 
replacement of SRA cover. E x  riparian woodland 
revegetation shall occur along Coyote Creek in the greater 
project vicinity. Suitable areas along the east bank on City- 
owned land that are immediately adjacent to the riparian 
woodland and support non-native grassland are suitable for 
this revegetation. The City shall secure all necessary permits 
fmm the regulatory agencies for the proposed project. 

The revegetation plan, prepared prior to consrmction and 
implemented within one year of the completion of 



construction, shall specify the detailed locillion of ail 
planlings, the use of locillly native ripatinn piall1 species 
collected from the Coyote Creek watmshcd, and include a 
five-year maintenance and monitoring prograiii. Tlie pian 
shall specify that the City monitor tile revegetation areas a 
minimum of once a year for five years, or longer if srated 
success criteria are not met within five years. Dnring each 
year of the five-year monitoring period, planrings shall 
achieve a minimum 80% survival rate with a health rating 
of "good" or bener for the revegetation to be deemed 
successful. Plant species recommended for the 
revegetation are listed on Table 3; plmtspaicc used for the 
mitigation shall be native to the Coyote Creek watershed and 
grown from locally-obtained planting stock. 

I 
; 2 Cit) shdl prrparc y a r l )  nlc:utJru,d rcpom ind 
submit thce  rcpom to ihc City's En\nonmmoI Pnm:pdl 
Planna and any required environmental resource agencies at 
the end of each monitoring year. The repom shall identify 
the plant survival rate, maintenance actions at the site and 
include photographs documenting the status of the 
revegetation. The City shall implement remedial measurer 
should the success mite+ not be achieved in any of the five 
monitorine vem. Remedial measures mav include 

/ incornoratc monitorine reouiremala I Picoaie olan orior to 

The project would result in the 
removal of ordinance-sired trees 
and may impact weer to be 
retained. 

I to conduct monitoring and prepare I during conshuction. . ~. 
reports. Send monitoring reports to Monrtor pianlings 
Environmental Principal Planner. I for five .- years 

- .  
1.p~acm.lt~pk.~1!pgg..~~~@cc~~g~~..n~a~.~i~!~~.oi:s..u~; 
cliat~rlcs to the iniat icin rczimc. 
].In addition to hees to be planted for riparian habitat 
mitigation, all hees to be removed shall be replaced in 
accordance with the Ciry's established hee replacement 
ratios. I f  the site doer not have sufficient area to 
accommodate the required hee mitigation, onc or more of 
the following measures shall be implemented, to the 
satisfaction of the City's Environmental Principal Planner, 
at the development permit stage: 

The size of a 15-gallon replacement tree can be 
increased to 24-inch box and count a s  two 
replacement trees. 
An alternative site($) will be identified for additional 
Wee planting. hltnnative sites may include local 
parks or schools or installation of hew on adjacent 
properties for screening purposes to the satisfaction of 
the Director of the Department of Planning, Building, 
and Code Enforcement.' 
A donation of DO0 per mitigation bee to Our Cily 

I following 
construction. 

. ... 

Department of 
Public Works, City 
Facilities 
Architectural 
Services Division 
r!Ll!h>:LI!si&!.riir 
,l~~~~!g~~~!n!iili~~si.!lr 
l:~~~j!:~~~~~~~.c!~i:~l. 
I~!:~!~~~L?!!.?~(?!S!!I!!.II?.L!C 
I!$nni!ix;&"b!i!'"; 
%!!u& 
!(nfi~rccnicni 
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Incorporate bee replacement plantingr 
into conmct specifications and 
documents, 

During construction. 



Forest or San Jose Beautiful for in-lieu off-site t e e  
planting in the community. These funds will be used 
for tree planting and maintenance of planted trees for 
approximately thee  years. A donation receipt for off- 
site tree planting will be provided to the 
Environmental Principal Planner. 

2. Prior to any construction on the east side of Coyote 
Creek, a qualified biologist, under conuact to the City of 
San lore, shall conduct a protocol-level buirawing owl 
survey prior to projectconsrmction (i.e., between April I5 
and July 15) in accordance with the requirements of  the 
Burrowing Owl Survey Protocol and Mitigation 
Guidelines (Burrowing Owl Consolbum, 1993). If 
burrowing owls are found on the project site, the project 
shall be reconfigured to avoid impacting the species, if 
possible. Minor project recontipration may be feasible if 
owls arc found to occupy a corner of the proposed parking 
facility; however, measures are recommended to offset 
impacts to the owl if project reconfiguration is not 
possible. As it is unlawful to take, possess or desuoy 
burrowing owls, their nests or their eggs, any impacts to 
the species during the breeding reason (February I-August 

swms 

2. The City shall retain a walified arborist during 
cansmction to oversee and monitor tree protection and 
ptuning measures. The project shall implement measures 
in accordance with the arborirt's and City's requiiemenlr 
(identitied in A ~ e n d i x  0). 
I .  Site grading and other heavy equipment work within tiit 
IOO-foot riparian setback area shall occur outside the 
brecding period of riparian bird species (c.g.. constri~ction 
shall occur after August I amd before February I). if this 
is not possible, a qualified wildlife biologist, under 
contract to the City, shall conduct pre-consrmction 
surveys for nesting birds to determine ifthey occur on the 
site. The surveys shall be conducted by a qualified 
biologist no earlier than 14 days prior to commencement 
of grading or conskuction. If raptors or other protected 
bird species are nesting on the site, the City shall postpone 
construction within 300 feet of  raptor nests and within 50 
feet of  other bird nestc, until all young have fledged. The 
wildlife biologist shall document that the young have 
fledged prior to commencement of  consmction work, and 
shall submit documentation to the City's Environmental 
Principal Planner. 

1 Incorporate tree protection nlcasures 
into theconnact specifications and 
documents. Retain ceitifird arborist to 

1 monitor work in field. 

Retain il qualified biologist a, conditci 
pieconstruction seivcys for rimtin: 
birds. 
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Department of 
Pi~blic Works,,City 
Facilities 
Architectural 
Services Division 
kvitl? u\s#sicItl !j): 
l i t r a m x ~  in 
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During construction. 

Surveys shall be 
conditcted no more 
than 14 days prior to 
consmiction. Create 
buffers and postpone 
con~rmction until all 
young have fledged. 
as determined by thc 
monitoring biologist. 
Notify the City's 
Environmenfvl 
Princival Planner of 

Retain a qualified biologist tii contluct 
preconrrmction surveys for b~iiowing 
owls. 

Surveys shall be 
conducted no inore 
than 30 days prior to 
~onstru~tion.  
lncorporate 
protection andior 
relocation measures 



31) shall be avoided. Avoidance measures include 
rescheduling consrmction after all young have fledged 
and/or establishing a 250-foot buffer area around the 
occupied habitat. The buffer areas shall be established by 
a qualified biologist in consultation with CDFG. Under 
the direction of a qualified wildlife biologist (under 
canhdct to the City of San Jose), the outside edge of the 
250-foot wide buffer shall be demarcated by the 
placemat of  plastic consrmction fencing. Prior to 
commencement of conshuctian activities, the City shall 
arrange for a qualified wildlife biologist to inform workers 
of the presence of bunowing owls, their protested status, 
work boundaries, and measures to be implemented to 
avoid loss of these species during conshactio~i activities. 
Construction workers shall be informed that no 
construction activities are to occur within tlic bofrel. area 
until owls depan from ,the site and as directed by the 
consulting wildlife biologist (i.e., all young have fledged 
and are able to forage independent of the parents, as 
determined by monitoring by a qualified biologist). 

If impacts to breeding habitat cannot be avoided, the City 
shall establish and preserve a minimum of 6.5 acres of off- 

I site habitat for each oair of owls or each unoaired owl I 
zmpclcd by the projea ,\t least rwo nhan;cd ,r inific~al 
bunou., shall be prmtded for each bunow impdcteJ Tltc 
llnd id~mtifirJ to offset i1npa;is ro bunouing 0-1 ,  rhdl 
be protected in perpehlity by either a conservation 
easement or fee title acquisition. The burrowing owl 
habitat mitigation land shall be adjacent to occupied 
burrowing owl foraging habitat in the San lose area. The 
fmal mitigation requirements will depend upon tlie 
number of pairs of birds or single birds that are found in 
the surveys and the City's consultation with CDFG. Site 
consmction cannot occur until this habitat mitieation olan - .  
and mitigation agreement is fmalized between the City 
and CDFG. 

Additionally, impacts to the species during the winter 
residency period (December 1- though Januaiy 31) shall 
be avoided. To avoidimpacts to the species during this 
time, pre-consrmction surveys shall be conducted to avoid 
impacting individual owls. No earlier than 30 days prior to 
commencement of grading or construction on the site. a 
qualified wildlife biologist, under conuaci to tlie Ciiy of 
San Jose, shall conduct protocol-level pre-constrection 
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surveys for burrowing owls. The surveys shall be 
conducted by a qualified biologist according to current 
CDFG survey protocol. The results of the pre-consmction 
surveys shall be submined to the California Department of 
Fish Bnd Game for review and approval p;ior to site 
consmction. If "on-breeding season owls are observed on 
the site, the City of San Jose shall consult with CDFG 
regarding passive relocation of the owls (e.g., using one- 
way doors) prior to consmction. 

3 .  A qualified wildlife biologist, under connact to the 
City, shall conduct pre-constmcrion surveys for nesting 
woadrats to determine if they occur on the site. A 
qualified biologist shall conduct the surveys no earlier 
than 30 davs ~ r i o r  to commencement of pading or . . . - 

conslu:ti~n. If !roodr~l, are natlng on the ?.I?. Ine C IY / 
shdl co,ls~lr nilR CDFG reg~rdtnd the hcrt i;,e:l,;d ior 
rclocaoon ofthenest I\LSIS nny bed~s~sjcmblcd by b?nd 

I to allow woodrats to escape into nearby areas if they 
cannot be relocated (i.e.. if thev are attached to tree 1 I hunks). 

4. A qualified wildlife biologist, under contract to the 
Cily, shall conduct pre-conshuction surveys for California 
red-legged frog in the riparian habitat no more than huo 
weeks prior to any construction related disturbance in that 
area, If any red-legged frogs are observed, the City shall 
consult with the USFWS on additional avoidance 
measures before ~roceeding with the work. 
Documentation shall' be submitted to the City's 
Environmental Principal Planner 

5. No heavy equipm~l t  or vehicles shall enter the live 
creek channel d u ~ g  construction to avoid take oi 
steelhead. The creek shall not be diverted for 
coostruction. Implementation of erosion contiol measures 
shall be implemented to avoid sedimentation to the creek 
that may adversely affect steelhead. 

6. Night lighting along the pedeshian walkway within the 
riparian corridor shall be the minimum necessary for 
security. The towers should be unlighted, if feasible. If it 
is necessary to provide safety lighting on rhc bridge 
towers, the lighting should be white strobe lights with the 
minimum number, intensity, and flashes per minute 
allowable by the FAA in order to reduce porcntial bird 

as required by 1 cDFC. 

Retain n qualified biologist ro condiict 
preconrtructio~~ surveys for ivoodiuis. 

Surveys shall he 
conducted no more 
than 30 days prior to 
construction. 
lncorporate 
protection andior 
relocation measures 

relocation measures 
as rcquircd by 
USFWS. 

Retain a qualified biologist to conduct 
preconsmction.survcys fol.red-legged 
frogs. 

Surveys shall be 
conducted no more 
than 30 days prior to 
consmction. 
Iiicorporate 
protection andior 

Incorporate the measurer into the 
contract specifications and 
documents. 

Incorporate measures into the final 
design specifications prior to 
conshuction, as reusible. 

implement during 
consmc~ion. 

Prior to 
conshuction. 



coilisions with the towers and cables, us recommended by 
the USFWS for towers in bird migration areas (USFWS 
2000). 

7. To compensate for the temporary loss of riparian bird 
habitat by tree removal and limbing, the Cily siivll develop 
and implement a nest box program. Upon completion of 
project cons~c t i on ,  the City shall install a minimum of 
f i e  nest bones suitable for use by native cavity nesting 
bird species (e.g., chickadees) along the eastern edge of 
the riparian corridor. The boxes shall be attached to 
rnaturs riparian h-ees that have nearby brush cover. Bones 
shall be placed a minimum of five feet above the ground 
and a minimum of I00 feet apart. The boxes shall have a 
floor dimension of 4"x 4," a wall height of 5," and an 
entrance hole of 1 X" in diameter. 

8. Prior to May 1 of the construction year, the City shall 
install exclusionary fencing around the iimits of grading 
for the parking lot east of Coyote Creek to prevent Nrtles 
from entering the consuuction area and laying eggs. The 
fencing shall be buried at least six inches to one foot deep 
to prevent turtles from going under the face ,  shall extend 
at least two feet above ground, and shall be held in place 
bv sturdy stakes. Materials that are suitable for an , , 
e\;lu,,~on fcrce lncltllc silt fclce. I 8-1n.h piyu.r>J,  ~ : z d  I 
alacunuic \r,ndua s;rcd,.ng The fc:::c i h i  bc cit:r\rJ 

/ a t  least twice per week to ensure that gaps have not 1 

incorporate the measures inlo the 
contract specitications and 
documents. 

1 incxporate thc mczs~ic; In., lltc 
cJiin1:r S?CCI~~CZ~IOI I I  ilnJ 

/ documents. 

1 1 Retam a qualified archaeologist to monitor anv subsurface / znlldudc I 1 I 

' 
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".,;&~~~,:.'*:r$,~,.<~q~$~~c~+;i$q.;i~ ?..?,.!,,. ..,, .,. :. :. 
Construction ofproject could 
uncover buried archaeological 
ICSOUTCCS. 

I 

developed. The fence shall be repaired as necessary. 
~~:~, : I . : I~~~~.~~*;>XX.?. .~ , .~:  ,,$< ijj~i~~;~~'~.;::~~~:>~~~~,.""i:.:;~"If"ral . ..... : :  . . . / .,. . ..:,. , 

Develop appropriate language to be insened in 
standard conditions ofany  grading or contract 
(or contracts for other activities that may have subsurface 
soil impacts) that a lms  construction personnel to the 
potential the ofunexpected cultural mat&,ls 
and [he procedures for dealing with the inadvertent 

of deposits, Tnis should include 
implementation of a background briefing for supervisory 
construction personnel. 

construction in "native" soil to the extent determined by a 
quaiified archaeologist. The archaeologist shall review the 
grading and excavation plans to determine project impacts 
within potentially smnitive archaeological areas (i.e., 
along Coyote Creek, Mare Area, trail a l i m e n t  near 

!nSoiccn~c~~l 

Resburces:.'::.:: '.+:,.,:. .: :,: . . 
Department of 
Public Work, City 
Facilities 
ArchitecNra' 
S v i c c s  Division 
!L~?.ws~:?~s~!.&!!: 
i*nl?!e.m$n!iliu!!!.!?!: 
t ~ " " ' e z ' " l  
1 tincinill 1'13~tocr "1' 
l'lannine. Iliiildini: 

. . :: :<.:~,~.';i.,'>. . / . :  .' , : ":. , > >.>. : . ,  . , .  . 
Incorporate measures into the conlract 
specifications and documenls. Submit 
final report to the City's 
Environmental Principal Planner when 
mitigation, ifrequiied, is colilpletcd. 

<:.:.,, , :, .., ,. .-.,....:.::u,L:. 3 . . .... <. . . .. , ~ ,  2 ~ .  ,. .:.: .:< 

During all earth 
moving activities. 
Submit final report to 
Ciry's 
Environmental 
Principal Plamer for 
any mitigation. 



.. . . . , . . . . . . .: ..:, .:,;?: : 
Incorporate water quality protection 
measures into the conhact 
specifications and documents; submit 
documentation verifying compliance 
with identified mitigation to 
Environmental Principal Planner prior 

. , . , , 

Department af 
Public Works, City 
Facilities 
Architectural 
Services Division 
Ylt!~ ~,ycrsightRji I 

+;~-;~:~~~;:!~+:>:~,~+~>;~;:<:;::. . . ,  

Prepare SWPPP 
prior to construction. 
Implement water 
quality mitigation 
measures during 
project consrmction; 
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. . . . . . . . , .  , . , ,i.i:~,:~~2~~fp~~r.,:~:rr~~,~,~~~iW1iW1iW1iW1iW1.iW1 , . , . . . 
Development of the project could 
result in water quality impacts to 
Coyote Creek associated with 
conslmction and post-consmctian 
activities 
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recorded archaeological sites, etc.). The frequency and 
duration of the monitoring shall be at the discretion of the 
archaeologist and dependent on hisher subsurface 
observations during construction operations. The 
monitoring archaeologist shall have the authority to stop 
conshuction. 

If any cultural materials are exposed or discovered during 
either site preparation or subsurface conswction 
activities, operations shall be halted within 25 feet of the 
find and a qualitied archaeologist relained for evaloation 
and Further recommendations. Potential recommendations 
could include evaluation, collection, recordation, analysis, 
and reporring of any significant cultaral materials. If the 
fmd is determined to be significant, n mitigation program 
shall be prepared and submitted to the Director of 
Planning, Building, and Code Enforcement for 
consideration and approval. 

Pursuant to Section 7050.5 of the Health and Safety Code, 
and Section 5097.94 of the Public Resources Code of the 
State of California in the event of the discovery of human 
remains during conshuction, there shall be no forther 
excavation or dismrbance of the site or  any nearby area 
reasonably suspected to overlie adjacent remains. The 
Santa Clara County Coroner shall be notified and shall 
makea determination as'to whether the remains are Native 
American. If the Coroner determines that the remains are 
not subject to their authority, the Caronm shall notify the 
Native American Heritage Commission to attempt to 
identify descendants of the deceased Native American. If 
no satisfactory a p e m e n 1  can be reached as to the 
disposition of the remains pursuant to this State law, then 
the land owner shall re-inter the human remains and items 
associated with Native American burials on the properly 
in a location not subject to further subsurface disturbance. 

Treatment of any Native American burials exposed d u h g  
conshuction shall be conducted in accordance with the 
State of California Public Resources Code in consultation 
with the Native American Herib e Commission. 

, ; ~ " - ; ~ ~ ~ ; ~ ~ ~ ~ ~ ~ ~ 3 ~ ~ ~ ~ ~ ~ ~ i ~ q ~ ~ ~ ~ ~ I H ~ ~ i i l C ~ : g r ~ w a t e i Q u B I i w ~ ~ ~ i : ~ ~ ~ , 3 ; ~ ~ ~ ~ , g ~ : 2 ~ i i ~ i : . ~ ; ~ ~ ~ i ~ ~ ~ ~ ~ ~ ; : i ~ f f : j i ~ : ~ I : i : i ~ ~ . i i  .r---.i.... -,.~ .:., 
Construction Measures . The City shall obtain the applicable state permits under 

the National Pollutant Discharge Elimination System 
CNPDES), as required by the State Water Resources 
Control Board, prior to starting conshuction. This 
shall include preparation and implementation of a 



Stormwater Pollution Prevention Plan (SWPPP). 
Reshict grading to the dly season or meet City 
requirements for grading during the rainy season. 
Use BMPs to retain sediment on the project site. 
Place budat, baas filled with drain rock around storm 

Post-Construction Measures 
The City shall identify and include site design measurec, 
post-construction sbucmral conhols, and BMPs for 
reducing the volume of storm water runoff and the 
contamination in s t o m  wa ta  mnoffas permanent features 
of the projett A sufficient  numb^ of post-construction 
heaimen1 measures shall be incorporated into the project 
in compliance with provision C.3 of the City of San Jose's 
NPDES p m i t ' a n d  all other ao~licable local, state, and 

l ~ ~ ! l ~ ~ ~ l l l ~ l l ~ ~ 1 ~ 0 ~ l  bv  
l.:i~rin~ntn~nIi~l 
l'!:~!~~~~~l,.!.~l:~!~!.!.~:~.~!!~ 
I'lawlinc, liuildine, 

+~~??(.~ili!.c 
drains to rdute sediment and other debris away from 
the drains. 
Provide temporary cover of disturbed surfdces 10 help 
control erosion during construction. 
Provide permanent cover to stabilize llic disti~rbed 
surfaces, using lncally native lipavian plant species 
collected from the Coyote Creek watershed. 

to project contpleliol!. r--- 
!$liir~cc~!!.?ll 

maintain 
landscaping and 
drainage facilities 
after project 
completioii. 

. . I fedeial requirements. 1 1 I 
&.:*:*'..:s:7+; ; >,,..-.,,. ;>.., ,,,: > ; ~ ; ~ ~ . : ~ ~ , ~ ~ , r ~ ~ ~ ~ ~ ~ . ~ : . ~ : ? ~ ~ : ; > ; ~ ~ ~ . ~ > ~ , b ~ ~ ~ : ~ ~ & ~ ~ : ~ ~ ~ > . ~ ~ ! <  n .  ' ,: .,,, ;;,; <, , , * ,..:,;:,-. ,..; :...< .>:.,. ~~,-:,?:;<>:~?;,>?.**..<*%. , ,,,., ~ ,,,/,>:% ;,:,:,.e .>%$-?, ..:"=cw:c:?'- ,:;~..>.:~;,s ~?~.~.,~~>~:.~:>.'~',~~~..:*.~::~:.:~~~:~:.:::~~'.~,~~~ . . , :  .... ,.,: .., .,' .., /:?:-.. . , , , i . :. . ...,... . >. , . \ :  :,:& ,.,>.. I. .. . .~ : , ,... . :. >,; j , . .  .,,.... ., >,.. . .. . .. . . . . ,.) . .  .._. ..: .. . . ., , 

Construction of the Project would / During conswction, the contractor shall implement the / Depanment of / Incorporate noise abatement imcasitrer I lmplr~nent noise . . 
/ result in sienificant temoorarv 1 following measures to minimize conshuction noise / Public Wbrks, City / into the connacl specificatio~ls and I control measures I . . 
/ n$i ~ h P h i v ' c  Gmcral Plan / nuisance~imoacts: / Facilities / documens. 

I / ~"mression devices and / feet of residential uses, in accordance with local 1 itli ovi.r~ish! i i lv  1 
t&hoiques. 
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ordinance. 
Prohibit truck traffic from traveling or parking along 
R o b m  Avenue. 

* Consuuction equipment should be well maintained 
and used judiciously to be as quiet as practical: 
Locate all stationary noise-generating cquipmmt, 
such as air compressors and portable power 
generators, as far away as possible from businesses, 
residences or noise-sensitive land uses 
Utilize 'quiet' models of air compressors and other 
stationary noise sources where technology exists 
Equip all internal combustion engine-driven 
equipment with mufflers, which are in good condition 
and appropriate for the equipment 

Prohibit all unneessaiy idling of internal combustion 
engines. 

I I I I I ) ~ C I I I C ~ ~ I ~ I ~ U I  ihv 

fin\-ii-mimcuMl 
!rinci~>al f'lna~d 
!.'!;l!mi~!s~.!h~j!~ii!is.. ~~~ 
!$lji?"!v~!!! 



sensitive land uses of the consmction schedule in I 
writing. 

Designate a noise dishrbance coordinator responsible 
for respondirtg to complaints about consmction 
noise. The name and teleohone number of the 
disturbance coordinator shall be posted at the 
construction site and made available to businesses, 
residences or noise-sensitive land uses adjacent lo the 
constiuction. 




