












COUNCIL AGENDA: /O/~#~OC; 
ITEM: 3,,;f 

TO: Rules Committee FROM: Vice-Mayor Cindy Chavez 
and Councilmember Canlpos 

SUBJECT: Military Reserve Issues DATE: October 17,2006 

RECOMM ION < 
We request the followii1g item be added to the October 24, 2006 City Couilcil Agenda: 
Discussion and/or action related to the City's Military Leave Programs for City Employees. 

BACKGROUND 

Returning reservists have had long-term issues that have not been resolved over the past several 
months. Of further concern, several soldiers currently deployed are due to coille baclc in the coming 
i~~oi l ths  and could face similar circumstances. Couilcil direction is needed to reconcile the followiilg 
issues: 

a Paynlent and Repayment reconciliation. Recently, after being home for 13 months, a 
resen~ist was billed with approximately $52,000 in ovei-payments over the course of 34 
months he was in Iraq. This is not the oi~ly case, but we think this is the largest amo~ui~t so 
fir. At what point does the City assume some respoi1sibility for long-term payment errors? 
I'ayroll issues: We need a written policy fiom Payroll regarding how they're going to 
process supplemental pay. 
Reconciliation for Retireinent Contributions and Retirement Service Credit between 
Payroll and Retirenlent Services: Payroll and Retirement Services are not in sync, and the 
departments operate on different computer systems. One reservist has waited for 4 years for 
this reconciliation, and he is near or at retirement age, so this is preventing hi111 from 
preparing to retire. 

a Deployment eligibility for supple~~lental pay: Currently, the City supplements pay for 
reservists who are called to duty for Operation Enduring Freedoill or Operatioil Iraqi 
Freedom. 

0 E s ~ ~ b l i s h  a M i l i ~ ~ r y  Liaison within the City Manager's Office. 

CC: Mayor and City Council 



Distributed on: 
SENT TO COUNCIL: OlT 1 k; 2006 

Manager's 0 % ~  

J 
CA I'I'IAL 0 1 :  SILICON VALLEY 

TO: HONORABLE MAYOR AND FROM: Alex Gurza 
CITY COUNCIL 

SLIBJECT: Military Leave Programs 
for City Employees 

DATE: October 16,2006 

Approved & Lh!& 
Date t o / /  I k /o 6 

INFORMATION 

BACKGROUND 

The purpose of this Memorandum is to provide the Mayor and the City Council with an update 
on programs and policies related to City employees who serve in the military reserves. It was 
also noted that Military Leave is an agenda item for the October 18, 2006 Rules Committee 
meeting and therefore, this memorandum is also intended to inform the Mayor and City Council 
that both the City Manager's Office and the Finance Department are in the process of 
respondirrg to and resolving the ongoing issues regarding Military Leave. 

Eligible City employees who are military reservists receive their full salary and benefits 
continuation for thirty (30) calendar days per fiscal year when engaged in specific military duty, 
including active military training, encampment, naval cruises, special exercises, or like activity. 
This is a continuing policy that is contained in City Policy Manual Section 4.2.2. 

In situations of significant military action, such as the war on terror following September 11, 
' 

2001, the City Council from time to time has enhanced the benefits for reservists who were 
called to active duty beyond the thirty (30) calendar days referenced above. Specifically, the 
City has paid the difference between the employee's military pay and the pay they would have 
received as a City employee (military s~~pplemental pay). If the military pay (including base pay 
and allowances which constitute additional compensation) is more than the City would have 
paid the employee, then the employee is not eligible to receive the military supplemental pay. 
In addition to the salary supplement, the City continues the employee's health and dental 
benefits, and continues the employee's vacation and sick leave accruals. Upon the employee's 
return to City service, the City pays the retirement contributions owed by both the City and the 
employee. 

A new resolution was adopted on May 8, 2006 extending the enhanced military leave program 
to eligible City employees who are called to active military duty during the period from January 
I, 2003 to December 31, 2007, for reasons related to terrorist attacks or impending or actual 
armed conflict. 



HONORABLE MAYOR AND CITY COUNCIL 
October 16, 2006 
Subject: Military Leave Programs for City Employees 
Page 2 of 3 

RECONCILIATION ISSUES 

The Supplemental Military Leave Program for err~ployees who receive supplemental 
compensation for active duty assignments longer than thirty days requires reconciliation 
between the pay the employee would have earned in their City employment and the pay the 
employee received from the military. The Program provides that the Finance Department 
estimate the employee's military pay pending receipt of verification from the employee. The 
reconciliation process will result in either the employee having been over or under paid during 
the time of active military duty. Unfortunately, there have been instances in which the amount of 
the overpayment to the employee has been significant. In these cases, the Finance Department 
works with the employee on a repayment schedule. The employee is not required to make the 
repayment at all once. 

The City Manager's Office has been working with the Finance Department to address the 
overpayment issues. In 2005, a new methodology was adopted for the reconciliation process to 
help resolve the issues resulting in the overpayment of supplemental compensation. The 
Finance Department has continued to make every effort to minimize the number of 
overpayments, however many of the current reconciliation issues involve payments that were 
made prior to the new adopted methodology. 

As an additional effort to help minimize the overpayment issues in the future, we are in the 
process of updating and improving the informational packet that is provided to City employees 
who are also reservists prior to their departure for active duty assignments longer than thirty 
days. The revised information packet outlines specific documentation that the City needs to 
receive from the City employee in order to properly calculate the amount of supplemental pay. 
The updates and improvements to the informational packet are expected to be completed by 
October 31, 2006. 

MILITARY LEAVE POLICY 

The City's current Military Leave Policy (City Policy Manual Section 4.2.2) states that an 
employee who is also a reservist, and who has been employed by the City for at least one year, 
is entitled to thirty (30) days of military leave per fiscal year. This policy is in the process of 
being revised to include a section explaining that from time to time, the City Council approves 
resolutions that provide for additional paid leave and benefits to City employees who are also 
military reservists called to active duty beyond thirty (30) days. The draft revisions to the City's 
Military Leave Policy have been sent to the bargaining units for review. The revised policy 
should be finalized and posted to the City Policy Manual in November 2006. 

USERRA WORKPLACE POSTING 

In 2006, employers were required by federal law to inform employees of their rights under the 
Uniformed Services Employment and Reemployment Rights Act (IJSERRA) by posting the 
appropriate USERRA notice in the same locations that other required workplace notices are 
posted. The City complied with this requirement by ensuring that the USERRA notice is posted 
in appropriate locations, along with other required notices. In addition, the City Manager's 
Office of Employee Relations maintains an intranet page that contains links to all of the required 
workplace notices, including the USERRA notice. An email to all City employees was sent on 
October 10, 2006, with a link to this intranet page as an additional effort to remind employees of 
the various required workplace notices. 
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IVllLlTARY LEAVE LIAISON 

It has been suggested that the City establish a Military Leave Liaison within the City Manager's 
Office to assist City employees who are also reservists with any issues or questions that they 
may have regarding Military Leave. The City Manager's Office of Employee Relations has 
taken on this responsibility and is currently functioning as the City's Military Leave Liaison. 

'The City's Military Leave Policy has also been revised to inform employees that the City 
Manager's Office of Employee Relations is the City's Military Leave Liaison and is available to 
help resolve any issues or answer any questions employees may have regarding Military Leave. 

VETERANS' PREFERENCE 

In accordance with State law (Government Code Section 50088), when any city, county, or city 
and county, general law or chartered, has an established civil service system and entrance 
examination for hiring, the City Council is required to either implement a veterans' preference 
system giving preference to a veteran over other identically qualified applicants or adopt a 
resolution identifying reasons that it does not implement a veterans' preference system. 

The Department of Human Resources is in the process of reviewing the issues surrounding a 
veterans' preference system. If it is recommended that the City implement a veterans' 
preference system, it will be subject to review by the bargaining units. The Administration's 
recommendation will be brought before the City Council within 90 days. 

CONCLUSION 

Several employees have raised concerns regarding the City's currently Military Leave Program 
and have made suggestions to help improve the program. 'The City has taken the concerns and 
suggestions of these City employees into consideration and is in the process of making 
improvements to the current program. Most importantly, the Finance Department will be 
implementing changes to minimize to the extent possible the amount of the over payments and 
under payments. 

Alex Gurza 
Director of Employee Relations 

For questions please contact Alex Gurza, Director of Employee Relations at 535-8150. 



COUNCIL AGENDA:  10­31­06 
ITEM:  3.4 (b) 

Document5 

TO:  HONORABLE MAYOR 
AND CITY COUNCIL 

FROM:  RICHARD DOYLE 
City Attorney 

SUBJECT:  Recovery of Overpayment of 
Employee Pay – Legal Issues 

DATE:  October 26, 2006 

BACKGROUND 

On October 18, 2006, at the request of Vice Mayor Chavez and Councilmember 
Campos, the Rules Committee referred the discussion of issues related to the City’s 
Military Leave Program to the October 31, 2006 City Council Agenda.  One of the 
issues concerned an overpayment of salary to a military reservist over a period of 34 
months.  The City Attorney was requested to address whether the City can assume 
responsibility for long­term payment errors and overpayments of wages or salary to 
employees covered by the Program. 

ANALYSIS 

The City is required to seek payments of overpaid salary or wages to City employees. 
The fact that the City is responsible for errors, even over an extended period of time, 
does not diminish the obligation to seek repayment of extra unearned compensation. 

Article XI, Section 10(a) of the California Constitution provides as follows: 

A local government body may not grant extra compensation or extra 
allowance to a public officer, public employee, or contractor after service 
has been rendered or a contract has been entered into and performed in 
whole or in part, or pay a claim under an agreement made without 
authority of law. 

By not requiring repayment of unearned compensation by an employee, a public 
employer is, in effect, granting additional compensation after services have been 
rendered by the employee and would be making a gift of public funds.  For example, 
where a specified salary or wage is fixed for a public employee, retroactive application 
of a salary increase to address a misunderstanding cannot be implemented by a 
legislative body under Article XI, Section 10(a) of the California Constitution.  65 
Ops.Cal.Atty.Gen 66 (1982).
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Further, in reviewing an overpayment of wages to a state National Guard officer who 
was employed by the United States Armed Forces, the California Attorney General 
concluded that a waiver of collection cannot be done without the express authority to 
refrain from recovery of salary overpayments.  64 Ops.Cal.Atty.Gen.750 (1981). 

There may be limited circumstances where collection of a claim based on a salary or 
wage overpayment may be waived.  The Director of Finance is authorized to write off as 
uncollectible any account or claim not exceeding five thousand dollars which the City 
may have against any person when the Director determines that the claim is (1) 
uncollectible (2) possibly collectible but collection is not cost effective or (3) the claim is 
not a valid, enforceable claim of the City.  (SJMC 4.24.030). 

CONCLUSION 

The City is required to seek payments of overpaid salary or wages to City employees. 
The fact that the City is responsible for errors, even over an extended period of time, 
does not diminish the City’s obligation to seek repayment of overpayments of salary or 
extra unearned compensation.  There is no requirement that an employee is required to 
make a repayment at once and the City may provide an employee with a repayment 
schedule. 

RICHARD DOYLE 
City Attorney 

By__________________________ 
Norman Sato 
Chief Deputy City Attorney 

cc:  Les White 
Alex Gurza 

For questions please contact Norm Sato, Chief Deputy City Attorney at (409) 535­1900




























































































