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MUTUAL INDEMNIFICATION 
A 

u 
RECOMMENDATION 

1.  Approval of the approacli to be used by staff when a request is lilade that the City provide 
indeniriity to the other contracting party, including requests for mutual indenlnificatioll 
requirelnents for contracts, where tlie contract involves services donated at no cost, or 
services provided wit11 a substantial dorlatiori (donated services agreement); 

2. Adoption of a resolution ar~thorizing tlie City Manager to negotiate and execute indeninity 
provisions in donated service agreenlents, including mutual indenlnification provisions, 
wliere the City Manager concl~sdes that the benefit received by tlie City outweigl~s the risk 
by the City under the negotiated indemnity provision, and where tlie contracts are 
otlierwise witliirl tlie City Manager's atstliority to execute; and, 

3. Where donated services agreelnents ilivolve City Council approval, direct staff to present a 
rislt analysis in conjunctioii with any recommended indelnnity provision. 

OUTCOME 

Acceptance of this recomlliendation will provide direction to staff when a request is received to 
include a nlutual indenlnificatioll provisioii in a donated services agreement as part of a 
public/private partnersliip. Tliis will iliiprove certainty in the approval process for private 
partners and City officials, and may expedite future partnersliips. 
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011 June 12, 2007, the City Coullcil directed staff to proceed with in~pleiileiltation of a proposed 
framework for advancillg and eilcouragillg publiclprivate partnerships, including montllly status 
reports to the Rules and Ope11 Goverillnent Coli~mittee (Rules Committee) begiilllillg in August 
througlz December 2007 aiid preselltatioll of policy recon~melzdations to the City Council by 
January 2008. Staff was f ~ ~ r t l ~ e r  directed to return to Council as needed for input on specific 
policy issues or "deal poillts" as ellcountered tlu.ougl~out the review period. 

On Septeillber 15,2007, staff presented to tlie Rule Colniizittee its secolid montl~ly publiclprivate 
partnersl~ip status report. Tlze report provided an update on the eleven case studies and discussed 
~nutual indemi~ification as all issue ley  to advaliciilg two pendil~g pai-trlership proposals. 
Specifically, requests liave been received from tlie Police Activities League (PAL) Board and 
Steinberg Architects that the City provides n ~ u t ~ ~ a l  indeillnity to the PAL Board and Steinberg as 
a corilpoilellt of proposed donated services agreeinelits. 

Staff reco~izrnellded that tlle Rules Colilllzittee agendize the issue for Coulzcil consideration. The 
R ~ ~ l e s  Colnlliittee discussed the issue and requested clarificatioil on several points, and approved 
placing this issue on tlle October 2, 2007 City Courlcil agenda. 

ANALYSIS 

Two publiclprivate partnerships ilzvolviilg the Police Activities L,eague (PAL) have triggered the 
need to clarify the City's williiiglless to provide indenlnificatio~ in colitracts iiivolvirlg donated 
services. Tllese include a restroom design project irivolvirig Steinberg Architects, a private 
architectural firlm doilatiilg architectural services for restroollz modifications, and a PAL 
operation, promotion, and support agreenlellt iilvolviilg use of tlie PAL, Stadiunl aild fi.~ndraisil~g 
for the City's PAL progranl and facilities. 

An illdelnliity provisioil in a contract is a contractual proiilise by the person giving the illdelnility 
to protect the otl~er pasty to the coiltract against loss or damage. For example, assLuii1e a 
coilsultaiit llegligeiltly designed a building for the City resulting in a rrlelnber of the public being 
injured. The injured person probably would sue the City as tlie owner of tlie building and may or 
inay not sue tlze coilsultallt who designed tlie building. In the absence of an express indemnity 
provisioll in the coiltract with the coils~ultant, tlle City might be able to bring tlle collsultallt into 
the lawsuit, if the collsultallt was not sued by the injured party; and the City could sllift liability 
to the cons~ultant to tlie extent the injury was caused by the consultant's negligence or breach of 
contractuai obligation. However, an express illdenliiity provision inaltes niore definite tlie riglit 
of the City to bring the consultant illto the lawsuit and to sliift tlze liability to the consultant. In 
addition, some contractual indemnity provisioii can allow tlie City to shift liability to the other 
colltractillg party beyond tlleir fault or negligence. Express illdelnility also allows the City to 
sllift the b~urdei~ of its legal defense to tlie other coiltractiilg party. 
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When the City enters into a colztract with a private party, tlze City typically requires that party to 
indelnlzify the City for third party clailzzs arising out of tlze performance of tlle colztract. Tlle City 
typically does not agree to provide indelzznity in agreernelzts for the benefit of private parties 
wlzere tlze City's primary obligatiolz under the contract is the payment of lnoney or providing tlze 
use of tlle City's facilities. Tlze City's coritracts withpziblic entities more colnlnolzly include a 
~zzut~~al indemnificatior clause. The City also is typically named as an additiolzal insured under 
tlze private party's colnlzzercial insurance policies for claims arising out of perforlzzalzce of tlze 
colltract (some larger private parties are self-ilzsured, lilte tlze City). 

If tlze City receives a clailzi arising out of the work performed under colitract that has typical City 
ilzdelznzity and ilzsuralzce provisions, tlle City would ordilzarily tender tlze claim to tlie private 
party's insurance col~zpany. If, ill addition to receiving indelzinity from tlze private party, tlze City 
agrees to provide indelzznity to tlze private party, the City may, depending on tlze language of tlie 
i~zdelnlzity provisiolz and the circ~ulzzstances of the claim, have tlze obligatio~z to provide for the 
defense of the private party and pay for clailns against tlle private party under circ~~~nstances 
wlzere it otherwise would 110% have those obligations. In addition, tlze City's right to tender the 
clailzz and to recover from the private party or its i~zsurance carrier may be limited. City Colmcil 
approval is needed to authorize tlze City Manager to approve colztracts wlziclz impose tlzese 
additional obligations on the City. 

Police Activities League Restroom Design Project 

Steiriberg Arclzitects have offered to dollate architectural services to renzodel tlze restroolzzs at 
PAL stadium. In this case, the City requested that Steirlberg manage needed civil and 
mechanical ellgineerillg work to be performed by subconsultants, with paynlent to Stenberg 
li~nited to reimbursement of these subconsultalzt costs. D~~rilzg tlzese negotiations, Steinberg 
requested that tlze City ilzdelnlzify Steinberg against certain third party claims, in recoglzitiolz of 
its donati011 of services. Tlze provisiolz requested by Steilzberg would require the City to 
i~zdernnify and hold Steiliberg lzarlzzless from clailxis arising out of Steinberg's provision of 
donated services, unless the claim arose directly frolri the lzegligelzce or wi l l f~~l  misconduct of 
Steinberg. 

One illustratioil of tlze effect of this indemnity provisioll is that it would require tlie City to pay a 
claim lzzade by a party injured because of lzegligelzt design of tlze building, if tlze design error was 
not directly attributable to Steinberg, e.g. was an error by a design subcolzsultant, even tlzouglz 
tlze City would have no contractual indemnity remedy against tlze subconsultalzt. This ilzdelnnity 
provisiolz niiglzt also preclude the City fsonz preselitilzg a claim to Steinberg's insurance cal-sier 
wlzere the clailzz was based on subconsultant negligence, even if Steilzberg were also lzegligent ill 
failing to note and correct tlie subconsultant error. If tlze injured party happened to be a City 
employee wlzo was injlued by the same subcons~~ltant negligence, the City's potential liability to 
its enlployee would no longer be limited to worlcers' co~npensation. 
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The Adnlinistratioll believes that in an agreenlent sucli as this, wliere the total value of the 
agreement is under $100,000, and where the consultant is agreeing to perforlri the services for 
the City at no cost or a significalztly reduced cost, it is reasonable to negotiate an indemnity 
provisioll that addresses Steinberg's concenis. In sucli situations, tlie Ad~ninistration believes it 
is appropriate for the City to accept some additional potential liability in recognition of tlie 
beliefit to be gained by the City froliz the contract. 

If the City Council accepts the recommended approach to nlutual indemnification, staff 
anticipates that tlle proposed donated services agreement will be executed under the City 
Manager's authority. 

PAL Operation, Promotion and Support Agreement 

A parallel effort has been ~uiderway to renew tlie Agreenlent with PAL to increase recreational 
progralrilllillg at the facility and to support PAL'S efforts to solicit colltributions (private and 
other donors) to invest in youth sport programs and capital iizzprovemeiits. 

T11is Operation, Prollzotioiz and Support Agreement, wliich will clarify the relationship between 
the City and PAL, provides that the City will be boolting and operating the facility and 
encourages a broad range of activities that will enhance the prograrnlning at tlle complex. The 
agreement also allows PAL, to operate the concessions, to sell advertising space, and to hold a 
linlited number of special events for fundraising purposes. The PAL Board has aslted for nzultutcltual 
illdelniiificatioli language in tlie Operations, Pronlotion and Support Agreement. 

If the City Coullcil accepts the recommended approach to lnutual indemnification, staff will 
incorporate a rislt analysis into the City Co~~nci l  report on the proposed agreement. 

Recent Council Action on an Inde~nnification Issue 

011 August 21, 2007, the City Co~ltuncil considered a lllodificatioii of the City's standard 
colltractual requireriielits for indemnification and to move forward with a community-based 
reconstructioli of the youth playground at Welcli Park and enter a contractual relationship with 
ICABOOM. 

Wl~en tile City enters into a colitract to construct a capital ilnprovemellt project, tlle contractor, 
designer and the construction manager, if there is one, are all typically required to indemnify tlie 
City for third party clainis (usually injuries to people using the facility) arising out of the worlc 
perforllzed by the contractor or consultant. IUBOOM would not agree to the City's standard 
indenlilification provision and instead aslted the City to indemnify them for all claims except 
those caused by the willful misconduct of ICABOOM. ICABOOM also agreed to indeiiinify the 
City, but only to the extent that: 1) the claim or action arises directly froin the playgroulid build 
on the build day; and 2) tlie claim or action is tlie result of ICABOOM's willfiltul misconduct. 
The Council evaluated the capital project savings arid the positive effects of a community-built 
playgroulid and determined that tlie cost savings, and tlie nlininial exposure to rislt of the project 
due to the track record of ICABOOM, history of related litigation, and the fact that the 
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playground equipnielit was nialiufactured by a reputable company and tliat tlie City would 
receive the manufacturer's warranty, tlie benefits the City would receive fioni the project and tlie 
agreenient with ICABOOM outweighed the potential ui~lulown costs of tlie added liability under 
tlie modified iiidei~lnificatioii provision. The Council then directed staff to negotiate and execute 
an agreenient wit11 IUBOOM witl~out t l~e  City's standard contractual requiremeilts for 
indeniliification. 

Based on tliese recent examples, staff is recommending tliat t l~e  City Council establish a 
framework for the collsideration of indeinnicatioi provisions related to donated services 
agreements. There are costs, benefits and rislts to proceeding with projects when the City provides 
inde~~~nity to a third party. Staff believes, structured properly, there lnay be instances in wl~ ic l~  the 
City should be able to approve an indenlnity to third party, including situations within the City 
Manager's co~itracting authority. The ultiniate goal is to reduce adniinistrative barriers and to 
facilitate the tiniely resolution of similar indeninification issues in order to expedite future 
partnersliips while still staying witliin tlie boundaries of prudent coiitracting practices by t l~e  
City. 

Recommended Process for Determining; Whether Mutual or Limited Indemnification May 
be Grantecl 

Staff reco~nniends that tlie following process and criteria be establisl~ed for liaridling a request 
tliat the City provide indemnity, including requests or niutual or limited indelnnification for 
col~tracts involving donated services: 

o A rislt analysis will be conducted to evaluate tlle benefits and the potential liability to tlie 
City. The alialysis will be performed by tlie lead Department, in coordination with the 
City Attorney's Office and Risk Management, and for capital projects, Public Worlts. 

B) Tlie lead Departlnelit will be responsible for forwarding the joint recol~ilnendation to the 
City Manager on whetlier to provide or limit indemnity. 

T11e City Manager will consider factors such as the following in a rislt analysis: 

1. Traclt record of tlie service provider (including liistory of perforrnaiice not limited 
to the City), and ability to complete service 

2. Scope of tlie project, dollar ainount 

3. The availability of insurance arid its cost for tlle project 

4. Warranty of manufacturer (if applicable) 

5 .  Need to meet engirieering specifications and city involveinent in review and 
preparation of specifications 

6 .  Need to inspect project to ensure compliance with specifications 

7. History of liability 011 similar projects 
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8. Community benefit 

If tlle City Manager deternlines that tlie benefit to tlle City outweighs tlle risk undertalcell by the 
City, and the contract is within the City Manager's authority to sign, tlle Manager will execute 
tlie contract. For agreeiilents that exceed tlle City Maiiager's authority to execute, the City 
Co~uicil will be presented wit11 the rislc analysis and staffs recornmendation. 

EVALUATION AND FOLLOW-UP 

If Co~~nci l  approves the recoiilineilded approach to mutual indemnification for donated service 
agreements, staff will worlc with the PAL Board atid Steinberg Arcliitects to finalize tlie proposed 
agreements. The Steinberg agreelllent is anticipated to be executed tinder tlze City Manager's 
autliority, and the PAL, Board agreement will be brought forward to tlle City Council for 
approval. City Manager's Office, I-Iuman Resources, and City Attorney's Office staff will also 
provide guidai~ce to departrlzents for the handling of iiidelnl~ity requests and conducting risk 
assesslilellts. 

PUBLIC OUTREACH/INTEREST 

Criterion 1: Requires C o ~ ~ n c i l  action on the use of public filnds equal to $1 million or 
greater.(Required: Website Posting) 

a ~ r i t e r i o n  2: Adoption of a new or revised policy tllat inay have implications for public 
health, safety, q1.1ality of life, or financialleconoiliic vitality of the City. (Required: E-mail 
and Website Posting 

Criterion 3: Consideration of proposed changes to service delivery, programs, staffing that 
may have impacts to conlnlunity services and have been identified by staff, Coullcil or a 
Coiliirluliity group that requires special outreach. (Required: E-mail, Website Posting, 
Community Meetings, Notice in appropriate newspapers) 

As part of an on-going process to solicit coilliliuility input staff facilitated two stalceholder input 
sessions. The first meeting was held wit11 prospective private company partners on July I I ,  
2007. A second meeting was held with 11011-profit organization partners on July 12, 2007, 
followed by a general "town hall" meeting at tlze Nortlzside Conlnlunity Center on August 16, 
2007. Staff llas also met wit11 bargaining tulits representing City eniployees regularly since 
inception of tlie publiclprivate partnership initiative, and wit11 several labor organizations on 
Septelilber 5, 2007. 
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COORDINATION 

This staff report has beer1 coordillated with the following Departlnents and Offices: Erriployee 
Relations, Finance, General Services, IH~unan Resources, Parks, Recreatioli and Neighborhood 
Services, Public Worlts, and the City Attoriiey's Office. 

FISCALIPOLICY ALIGNMENT 

Not applicable. 

COST SUMMARYIIMPLICATIONS 

Tlie City will liltely realize savings by engaging more public/private partners to donate services by 
streal~ili~iilig the process, and creating Inore certainty, yet will be talting on an unknown liability in 
relation to potential future clai~ns and lawsuits. Based 011 the expected benefit to public/private 
partners, when it is determined that the risk is minimal, staff recommends approval of a11 approach to 
accepting mutual iridernriification for agreenlents irivolvilig donations to the City. 

BUDGET REFERENCE 

Not applicable. 

CEQA 

Not a project. 

ED SIHIICADA 
Deputy City Manager 

MARK DANAJ / 
Director, H ~ ~ n i a n  Resources 

For questions, please contact Ed Sliiltada, Deputy City Manager, at (408) 535-8190. 


