
COUNCIL AGENDA: 09/07/2004
ITEM: 11.4

TO: HONORABLE MAYOR AND
CffY COUNCIL

FROM: Robert L. Davis

SUBJECT: PALERMO'S C.U.P. APPEAL DATE: August 27, 2004

Council District: :1

8NI: None

RECOMMENDATIONS

Reverse the Planning Commission decision to allow the proposed extended hours for
Palenno's Restaurant.

Modify the Conditional Use Permit by adding a condition prohibiting the presence of
persons under 21 years of age when any part ofPalenno's premises is open as a nightclub
or has other non-incidental entertainment use. (The current and proposed amended CUP
does not have an age restriction condition. Because restaurants allow minors on their
premises anytime they are open, a clarification must be made when the facility has the
added entertainment/nightclub use. This is in keeping with the nightclub guidelines.)
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BACKGROUND

On April 14, 2004, the Planning Commission voted 5-0-2 to approve a Conditional Use Pennit
(CUP) to extend hours of late night use until 5:00 a.m. on Saturdays and Sundays to Palermo's
RestaurantlNightclub. On May 1,2004, the West of 4th Street Neighborhood Group filed a
permit appeal of the Planning Commission's decision to approve the CUP. The appeal expressed
concern that the extended hours would create a public nuisance for area residents, and the San
Jose Police can provide only limited security after 2:30 a.m. This memo is intended to address
police security concerns.

ANALYSIS

1. Police Staffing in the Downtown

The downtown area is in Police District Edward ("E"). District "E" has a high concentration of
alcoholic beverage consumption (ABC) establishments that primarily focus on food service

-
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and/or entertainment. These businesses create a large public draw to the downtown area.
Problems associated with these types of businesses include public drunkenness, disturbances,
fights, and crowd and traffic control, all of which create significant policing problems.

There are four police beats in the district, and nonnal staffing is one officer per beat, plus a
supervisor. Two of the four police beats in District "E" are significantly above-the 20% Crime
Index. Officers from adjoining police districts must assist with the disturbances that occur
regularly in District "E" during the early morning hours associated with nightclub activity and
alcohol consumption. This has a direct impact on the delivery of service throughout the City,
particularly because police staffing is at a minimum during the early morning hours.

The Entertainment District was created as a response to the problems associated with the ABC
establishments in District "E." A supervising sergeant was assigned to oversee-the primary
entertainment evenings on Wednesday through Saturday nights, from 5:00 PM to 3:00 AM. A
limited number of officers were assigned to the sergeant on an overtime basis to support him.
Budget limitations have reduced overtime funds, resulting in a decrease in the number of officers
and hours they are allowed to work in the downtown area. This decrease in staffing places
greater responsibility on the assigned beat officers in the downtown ~lice district.

There is overlap of the swing and midnight units throughout the city between approximately
10:00 PM and 12:30 AM. This enables the department to have resources to covet the busiest
hours of the night. After 12:30 AM, the midnight shift is solely responsible for patrolling the
city. After 12:30 AM, Monday through Wednesday and after 2:30 AM the rest of the week, the
only additional police resources to call on for disturbances in District "E" are the patrol officers
in the adjoining police districts.

The Police Department's Crime Analysis Unit has provided attachments that illustrate the
concentration and nature of activity in the downtown area and its relationship with alcohol.

Attachment I is a Crime Analysis Report Summary and Pin Map of the Downtown Alcohol
Beverage Control (ABC) Locations and their related Police Beats. Attachment II is a Crime
Statistics Pin Map and List of Reported Incidents within 1000 feet of394 S. 2nd Street.
Attaclunent III is a Crime Statistics Pin Map and List of Calls for Service and Self-Initiated
Events within 1000 feet of 394 S. 2nd Street. Attachment IV is an Alcohol Analysis Report and a
Pin Map of the Downtown ABC Locations and their related census tracts.

The number of police contacts involving drunk-in-public disturbances, and vehicle and
pedestrian stops are indicative of alcohol and entertainment venues. The busiest hourS on
Thursday through Sunday are approximately 10:00 PM to 2:00 AM, with a sharp drop off in
calls by 3:00 AM. These hours are the entertainment hours, and the number of police contacts
decrease simply because the entertainment businesses have closed. Ifbusiness hours are
extended, the number of police cofttaets will inevitably increase.

2. Alcohol Beverage License and Entertainment Venue Concentration in the Downtown

The downtown area over the years has become seriously over-concentrated with Alcohol
Beverage Control (ABC) Licenses. Two of the census tracts have 109 active and 11 pending
On-Sale (Bar, Restaurant, Nigl1tclub, etc.) ABC licenses in the downtown area. There are also
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11 active and two pending Off-Sale (Markets, Liquor Store, Etc.) ABC Licenses. ABC
guidelines recommend a total of ~ On-Sale and fQY! Off-Sale ABC Licenses for these two
census tracts. This concentration of alcohol and entertainment-related venues has created a
significant draw for young adults, effectively making the downtown area an ~
entertainment zone.

3. The Relative Immaturity of Downtown Nightclub Patrons

Young adults and teenagers under 21 years of age comprise the majority of people who frequent
the downtown area, particUlarly on Friday and Saturday nights when the entertainment venues
are usually open from 10:00 PM until 2:00 AM. MQst incidents involving crowd control,
disturbances, traffic control, assaults, public intoxication, noise, vandalism, and similar crimes
involve patrons in this age range. A large motor vehicle cruise that occurs in the downtown area
also draws young adults and teenagers. After the nightclubs, restaurants and bars close, some
patrons loiter in the downtown area and continue to drink, urinate in public, create disturbances,
and vandalize property unless encouraged to leave by the police.

4. Nightclub EntertainmenUAfter 2:00 AM Hours, for Persons Under-21 Downtown, will
Adversely Affect Public Safety

Several downtown establishments other than Palenno's have expressed interest in attracting
age18 and above entertainment. As the analysis has shown, the downtown area is essentially an
adult entertaimnent zone because of its concentration of ABC licenses and entertainment-related
venues. The mix of patrons under 21 years of age in an area that is so heavily concentrated with
alcohol establishments creates an unacceptable risk to the welfare of the underage patrons and to
the general community.

Restaurants can allow a minor to enter at any time the restaurant is open, regardless of the
minor's age. Curfew laws are not applicable because as long as the minor is going to or from, or
is within the restaurant, there is no curfew violation. This creates problems with minors loitering
about late-night establishments, indicating they_are waiting to be picked up or are going into the
establishment. This was a constant problem with the old Sa" Jose Live and Tropicana Clubs that
had under-21 venues.

If Palermo's is allowed to remain open past 2:00 AM, patrons from other area clubs and
restaurants that have closed will be drawn to that location. There will be greater potential for
loitering, drinking in parking lots, and public nuisance that requires police intervention.

5. Public Safety Concerns for Neighbors

In the immediate area north of Palermo's is a high-density Young Women's Christian
Association (YWCA) Residential Facility, with residential areas to the east. The potential for the
young ladies in the YWCA facility to become victims is very real when a large number of young
males who have been drinking are allowed to remain in the downtown area.

The crime statistics show there is already a problem in the area around Palenno's with public
intoxication, disturbances, assaults (battery), and vandalism. The extended hours are likely to
add to these problems.
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6. Domino Effect of Upholding the Planning Commission's Decision

A

Palenno's request for extended hours doesn't exist in a vacuum. Extended hours have been
granted to some non-alcoholic restaurants in the downtown area, with others pending review.
couple of nightclub/restaurants downtown also have existing extended hours (Senora Emma's
and The Agenda) have CUPs that allow operation until 4:00 AM. There are several other
businesses in the downtown area that would like to have' the extended hours and attract the
under-21 crowd. Granting the ever-increasing requests for extended operating hours to
downtown establishment will seriously hamper the Police Department's ability to adequately
serve and protect area residents and patrons.

COORDINA TI~

Preparation of this memorandum has been coordinated with the Platming Department and the
City Attorney's Office.

CEQA

Resolution No. 68839
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ATTACHMENT I-A

CRIME ANALYSIS REPORT

Business and Professions Code Section 23958.4(c)(1) defines a reporting district as a
geographical area within the boundaries of a single government entity (city or the unincorporated
area of the county) that are identified by the local law enforcement agency in the compilation and
maintenance of statistical infonnation on reported crimes and arrests. In the City of San Jose
that geographical area is a police beat.

Business and Professions Code Section 23958.4(c)(2) defines reported crimes as the most recent
yearly compilation by the local law enforcement agency of reported offences of criminal
homicide. forcible ~ robbery. aggravated assault. burg!~, larceny theft. and vehicle theft.
combined with all arrests for other crimes, both felonies and misdemeanors, except traffic
citations. These crimes are often referred to as Part 1 or Index Crimes, which are the more
serious crimes, tracked.

Palermo's is located in San Jose Police Beat E4. Since the reported crime statistics as defined by
B&P Section 23958.4(c)(2) are not over the 20% crime index, the location.i!.!!.2! considered
unduly concentrated per B&P Section 23958.4 (a)(l).

Police District E Crime Statistics

Beat
El (2003)
E2 (2003)
ill (2003)
E4 (2003)

Total
475
1087
1052
584
677
813

I Index Crimes I ~ ~ 20% Above A vera2e
123
260
288
181
298

358

ill
827
764
403
379
455

NO
YES
YES
NO
NO
YES

City A verag~J~}L
A verap;e + 20% (2003)

However, this conclusion does not accurately reflect the public safety story in the Downtown
area. All of the police beats in District E are below the city average of indexed crimes. The
arrests in Police Beat E2 are 118% over the average arrest rate for the city, and the arrests in Beat
E3 are 102% over the average arrest rate. While Police Beat E4 is only 6 % over the average
arrest rate for the city, its proximity to the significantly impacted Police Beats E2 and E3 creates
a resource drain of officers out of Police Beat E4 at times when there are any over-load of calls
in Police Beats E2 and E3.

These are extremely heavy arrest rates in relation to their low index crime numbers and indicate
that there is a significant number of non-indexed crime arrests and even more contacts that do
not result in arrests.

The reported crime statistics as defined by B&P Section 23958.4(c)(2) only takes into account
the seven major reported Index Crimes and does not reflect the multitude of other reported
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crimes that actually are received in any given reporting district. Reported crimes such as drunk
in public, disturbances, crowd control, fights, traffic control and many others actually take up a
significant amount of police resources and time. These are typical types of crimes associated
with entertainment establishments. Some of these crimes would be reflected in the arrest
statistics, but in a majority of these types of crimes no arrests are made, so they would not be
reflected in the Index Crimes figures. A more accurate gauge of the activity would be an in-
depth crime analysis of all reported incidents, calls for service and self initiated events.

During 2003, there were a total of 8 reported incidents, calls for service and self-initiated events
at 394 S. 2nd Street. The nature of the calls is listed in the table below.

There were 2,759 reported incidents and calls for service and self initiated events within 1000
feet of394 S. 2nd Street in 2003. The top five reported incidents and calls for service are listed
in the table below. There will be some minor duplication of events in the reported incident report
and the calls for service and self-initiated reports.

The attached crime statistics report with accompanying pin maps lists the reported incidents and
the calls for service and self-initiated events within a 500 feet and 1000 feet of394 S. 2nd Street.
As the pin maps show, police activity in the area is concentrated on the main corridors of Market
St., S. 1st St, S. 2nd St., S. 3rd St. and S. 4th St. The heavy concentration of police contacts within a
500 feet and 1000 feet of the business is a grave concern.

The attached Downtown ABC Locations with Police Beats MaD gives a good overview of the
concentration of ABC licenses in the downtown area as related to the police beats. Note: The pin
map is updated for census tracts 5008.00 and 5009.01 only. There are other ABC locations that
are not shown in this or the Census Tract Map attached to the Alcohol Analysis Report.
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ATTACHMENT I-B

a. Map of Downtown ABC Locations With Police Beats

MaD Legend:

Blue Round Pin Icons:
Red Pin Icons:
Moon & Star Icons:

On-Sale ABC Licenses (Bars, Restaurants, etc.)
Off-Sale ABC Licenses (Markets, Liquor Stores, etc.)
On-Sale ABC Licenses that have Entertainment StatUS

DOWNTOWN ABC LOCATIONS WITH POLICE SEATS
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ATTACHMENT II-A

Pin Map of Reported Incidents within 1000 Feet of 394 S. 2nd Street
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ATTACHMENT ll-B

List of Reported Incidents within 1000 Feet of394 S. 2nd Street.

NOTE: Reported Incidents reflect events where police reports were made.
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4
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Z

2

2

2

2

1

484PC FORGE:~ I - C8Rt1okI. lkIdef$400

1O85J MSS/NGJWeNILE

11378 liS 0T}1ER DRUG:Sa18

242 OFC PC AS&. T:8aII8Iy - ~ ~tc

417 PC ASl.T:~ W~

SUSClRC SUSPICIOUS ClRQJMST~S

WRNT&FUG WARRANT & FUGmVE

11384.7AHS OTHERDRUG:~

211 PC RAPE

422PC MSl:T~ThruIa .

4SC PC ~GI.ARV:CaMwd8I

~1.-c 8O2C(1.-c

503 PC E~ EAENT

<XJT WRNT <XJT OF CCXMY WARRANT

TRAFF ~ Vla.ATIo.-:Otw

1 055 088M*d IcMIy

1O85A ~SSlNGADlA.T

10851ROOT VEHICI.E ~..ou ~ S~

1095 PERSON STOP

11350HS NARCO:~

12O2O(A"c WEAP:Poen ~ W-

20001YC I~""T&~

4140BP OTHERDRUG:P088~".II:~

4.5M PC BURGI.ARV:R88Id8I*

521 PC F~F" Pw...I8Ion d ~

84 4S PC ~GI.ARV~

EVENT C»II. y EVENT ONLY

INFOo.I.Y It-=ORMATION o.I.YIETC

SAI'EKEEP 8AFE~

U8EfORCE ~ CRMNAI.: USE OF FORCE

1058 SUICI)E

1.- SUSPICIOUS PERSON

118(A) PC OF~

12021A1 PC WEAP: FBk)lVAddict Poen Fn.nn

13225 PC WEAP:CCWIC88I8d W~ PetaN-

1~1 PC WEAP:Lo8d8d ~ ~ ~P-.N811

F8bf\8tY 23, 2004
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12500 VC DrIvng W/O License

148 PC AASL;At1p/Ren-. Weal' not Fireann from Oil

148.i(A~ OMISD:FaIse Info/ID 10 Pe- Ofc

187(A1'C ~Ioe

23222(B)VC MARlJUANA:Posn WhN DItWIO

240 PC ASL T:Sim9Ie

248 PC AASL"Oi8dIrgIShoot ~ al o-w~

2~'1 BP UI:)UOH;Relaled/lntoxlAft8f hour 2M2O 8P LiOl.K)R:Open ~Iainer WI PIbIc

273.5(A)PC OMISD;Voor Dcn\8S1ic Vk)8e~ o.d8r .

273A(8) PC ASLT:Ct.ad Abu8eIEndngm1nI mincx-tK ~ Iii .

2800.1A VC OMISO:Eva~g Pe- Of\:

2800.2A VC AASL:EY84ing PNce Ofc-Redd-

300 WI W&I:Wan2 ofCoutt

314.1 PC SEX:1ndecen1 Exposure-Misd

4462.5 VC OMIS:FALSE REGISTRATION

4463(A1)VC FRAUD:ForgeiAlter Vehide Regisb"ation/elc

471f'C FORGE:?OSIVR-'ve Counterfeit McWIey

530.5 PC 530.5 PC

537(A2)PC FRAUD:Defraud"WIg Innkeeper Under S4OO

594.1 PC OMISO:PO888Uion 01 Spray Paw.l Can

802 PC OMlSO:T!8apasslng

*211 PC RO88ERY:Allemp1ed/Carjadling attempts

777 WI 771 WI

CW CW

COURTESY COURTESY REPORT

F~81 PC FRO431 PC

NONCRI'A NON-CRIMINAL OfFENSES

OTH MlSD OTJiEA MISDEMEANOR

SUSCIR SUSCIR

VIN CK VlN CHECK

742 RECORDS Source: RMS

F*-y ~ 2004
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ATTACHMENT III-A

Pin Map of Calls for Service and Self Initiated Events within 1000 Feet of 394 S. 2nd Street
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A TT A CHMENT III - B

List of Calls for Service and Self Initiated Events within 1,000 feet of 394 S 2nd Street.

NOTE: Calls for Service and Self Initiated Events generally have no report associated with it.

SAN JOSE POlICE DEPARTMENT. CRIME ANAl YSISUNIT A
CAD ~-seRVIC£ (PRI1-4) SU~ REPORT ~ J~

CFS & S£LF INITIATED EVENTS 1000 FT AROUND 394 S 2ND ST c '~ ~-

422

158

1195

CPF

10$5

'15

22500

,196X

FLGOWN

seu

1182

~15M

641F

1033-'

911PAY

1053

23152

"SA

AIO

2~

WeLCK

n!iOl

'15f

11$4

1066

S94

CROWD

93

87

60

59

..

38

37

32

31

28

26

23

23

23

21

~B
c
..

,.

'"

'.

~5T~

~ITY POUC1~T PATRO'~

;'£OISmAN STCW'

I»~t

~ VQ.A TIOtoI .
VE}tQ.E STOP ON FE~

FI.AG~

seLECT1YIIIPORCEl.ENT

~AL ~ VIOLATOI

VEH ACCIoeNT. PROPER"N DAMAGE

[N8TURBANC£.~

~IN PUl\Jr:

.-I.ARM. AUDI8I.e

UNK TYPE "1 CAlL FROM PA ~

PERSON ~

MISOIM!ANOR~

0IST\NN«:e. ~GHT

PUIUC 8AfETY ASSISTANCE

8A.TTERY

WIl' AftrCtECK

~p~ V1~T!(jN

~,~y

SUSPICIOUS VEHIClE

~p~

~ MISCHiEf

CIIOWO ~Ol

~ THE cmzeu

\H.ICEN8ED ~

DRMNG WI ~ UC8I$I

MlSDE~ Hi AI«) ,.".

SUSPICIOOS ClftCUM8T~S

I-lARCOTICS

PRE"S~ CHEO<

STOlEN VEHICLE

TRAfFIC CONTROl

12~

14601

20002

SUSCIR

11300

p~

\0851

11&4

11

11

10

10

Februar, 23 2004
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8
8
8
7

911BUSN

COOESM

INFO

1125

4&4

1095X

148

415UNK

7

UNK TYP£ 911 CALl FROM 9USN

MlSOEMEANOR WANT

IHFORMA. TION ONI. Y EVENT

TRAFFIC H.A.zARD

THEFT

PEDESTRIAN STOP ON FEMAI.E

RESISTING ARReST

DISTURBANCE, UNKNOWN

0Ln" OF SERVICE

UNK TYPE 911 CALI. FROM RESO

FELONY WANT ..

ASSAULT Wn11 DEADLY WEAPON

DOMESTIC ViOLENCE

DISTURBANCE. WEA.°ON

BURGLARY REPORT (460)

STRANDED MOTORIST

VEH ACCIDENT, AM8 DISPATCHED

VEH A.CCIDENT. UNKNOWN INJURIES

RECKLESS DRIVING

VEHICLE BURGlARY

MENTALlY DISTURBED PERSON

VAGRANT

COMMUNITY POI.IClNG-C1TZ ASSTS

PATROL CHECK

POSSESSION OF ~tJUANA

POSSESSION OF NARCOTICS

TRESPASSING

CIVIL MATTER

COMMUNrTY POlICING-BIKE PA1'Jta.

Al.ARM, SILENT

ABANOOt~ED VEHICLE

POSSESSION CONTRQU.EO SUBST ANC

use OF CONTROLLED SU8STANCE

'JEt-: A..:;CIDENT ,MINOR INJURIES

STRONG ARM ROBBERY

CRIMINAl.. THREATS

OOS. SPECIAL ASSIGNMeNT

ATTEMPT TO LOCATE

CIVIL ST »DaY

UN!(NOWN CIRCUMSTANCES

$11ReSO

COOE6F

245

273.5

415W

459R

STRANO

1179

1183

23103

459VEH

51SO

647

CPC

PATCK

113S7

11377

6O2PC

CIVIL

CPa

10335

1124

11350

11SSO

11"

211SA

422

7SA

ATL

CSB

UNKCIR

5

5

5

$

.

.
~
~
3

)

:1

3

3

3

3

3

3

FebNary 23, ~
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7FU
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106"

10!i6P

1060W

1067X

1070
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1072

10852

1087

1091

1QQIA

1098

12020

187

20001

2111"5

23108

243

211 .
114

4OOiJA

415J

459

4848Ol

51SQX

594G

~

ATC

~

RECOVEREDVEHIClE

PAR~ VIOLATION

o.ST'JRBANCE. NEIGHBOR

BRANDISHING A WEAPON

FORGERY

CRuet. TV TO ANIMAlS

SOUCmNG FOR PRosm\in~

OUT O~ ~. FOLLOW-uP

OIA REQUEST FOR C1 Flu.

CORONERS CASE

FIREARMS OISOiARGED ..

FOUND. MISSING PERSON

SUSPICIOUSPAC'I<AGE

SUSPICIOUS PERSON WI WEAP~

FEMALE CAlUNG FOR HELP

PROWLeR

Pf;RSON SHOT

PERSOO STABBeD

TAMPERING WITH A VEHICI.£

MeET ANOTHER OFFIceR

ANrMAl ~LAlNT

VICIOUS ANiMAl

PEDeSTRIAN STOP. Set«) FILL

UEGAl.WeAPONS

MUROER

FELONY HfT ANORUN

P\.RSE SNATCH Roe~RY

SPEED CONTEST

SA TTERY ON AN OFF1CER

RAPE

INDECENT EXPOSURE

EXt?IREO REGISTR,-,TION

CMS~. JUVENILE

8URG{.ARY /4«1)

PETTY Tt£FT (BROADCAST ONLY)

MENT"llY DISTURBED FEMALE

MAUCIOtJS AllSCHIEF. GANG RELA TO

OBSCENE OR HARASSING PH CAlLS

ATTSMPT TO CONTACT

STAKEOUT

~ ZJ. ..
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A TT A CHMENT IV - A

ALCOHOL ANALYSIS REPORT

Palenno's currently has a valid Type 47 On-Sale Public Eating Establishment ABC License and
has a Public Entertainment Permit issued by the San Jose Police Department. Palenno's is not in
a Project Crackdown, Weed aJ1d Seed Area or Strong Neighborhood Initiative (SNI) Area. There
are residenc~ to the north and east of 394 South 2nd Street.

Department of Alcohol Beverage Control (ABC) records indicate Palenno's is in census tract
5009.0 t. Pursuant to B&P Section 23958.4 (a)(2) ... the ratio of on-sate retail licenses to
population in census tract 5009.01 !!2g exceed the ratio of on-sale retail licenses to population in
the county in which the applicant premises are located.

Authorized and Current ABC Licenses in Downtown Census Tracks




