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RECOMMENDATION 
 
Adoption of Ordinance No. 27509 amending Title 9 of the San José Municipal Code by 
adding Chapter 9.57 prohibiting the maintenance of graffiti upon real property and 
personal property thereon and prohibiting the maintenance of graffiti upon motor 
vehicles, boats and trailers parked on public streets; and amending Chapter 17.72 of 
Title 17 by repealing Section 17.72.220 and amending Sections 17.72.520 and 
17.72.555 of Chapter 17.72 of Title 17 of the Code to make conforming changes, as 
printed.   
 
BACKGROUND 
 
On June 28, 2005, the City Council passed for publication Ordinance No. 27509, which 
creates a new chapter in Title 9 of the San José Municipal Code that prohibits a person 
from maintaining or allowing graffiti to remain on a motor vehicle, boat or trailer that is 
parked on the street or public right of way.  The ordinance also moves the provision in 
Chapter 17.72 of the Code, the Community Preservation Ordinance, which makes it 
unlawful to maintain or allow graffiti to remain on private property, including any building 
or structure located on the property, to the new Chapter.    
 
At the time the ordinance was passed for publication, the City Council directed this  
Office to review whether it was appropriate to include additional language in the 
Ordinance to extend the prohibition against maintaining graffiti defaced motor vehicles, 
boats, and trailers in the street or public right of way to other items that might be parked 
in the street or public right of way such as, utilities and telecommunication boxes, 
newsracks, bus stops, and other similar structures.  
 
Under existing provisions of the San José Municipal Code, owners and other 
responsible parties are required to keep utilities and telecommunication boxes, 
newsracks, bus stops, and garbage and rubbish containers clean and free from graffiti, 
and/or to remove graffiti from them.   The following is a summary of those San José 
Municipal Code provisions. 
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ANALYSIS 
 

1) Utility and Telecommunications Boxes: 
 
San José Municipal Code section 15.50.100, requires that utilities and 
telecommunications providers obtain encroachment permits in order to install or 
construct utilities and telecommunication boxes in the public right of way.  Permittees 
are required to “promptly remove” all graffiti on any structure they have placed in the 
right of way as a condition of their permit.  In the event a permittee fails to remove all of 
the graffiti from the structure within two business days after notice by the City, the City 
shall have the right to remove the graffiti, and the permittee must reimburse the City for 
all of the costs incurred for the removal.  The City may also revoke or amend the permit 
as an additional penalty for failing to remove the graffiti as required by the permit. 
 

2) Bus Stop Facilities: 
 

San José Municipal Code Section 14.05.200, requires encroachment permits for the 
construction, installation, alteration or relocation of any bus stop facility in any City right 
of way.  As a standard condition of the permit, all bus stop facilities shall be maintained 
by the permittee in a “safe and clean manner.”  The permittee must also remove all 
graffiti on any facility within 48 hours of the appearance of graffiti or other such time as 
may be required by an agreement with the City.  In the event the permittee fails to 
remove all of the graffiti within the time required, the City shall have the right to remove 
the graffiti, and the permittee must reimburse the City for any and all costs incurred for 
the removal.  The City may also amend or revoke the permit for failing to comply with 
the permit condition requiring removal of the graffiti. 

  
3) Newsracks: 
 

San José Municipal Code section 13.18.045, requires that all newsracks located in the 
public right of way must be kept in a “neat and clean condition, and in good repair.”  
Whenever a newsrack is in violation of this section, the City may affix a notice to that 
effect on the newsrack and notify the person responsible for the newsrack in writing that 
the news rack is in violation of the San José Municipal Code.  The notice shall also 
advise the responsible party that unless the violation is corrected or a hearing requested 
within three days, the newsrack will be impounded. 
 
Staff has advised this Office that they regularly remove graffiti from newsracks upon 
receiving a complaint.  They also remove graffiti from these items on a proactive basis 
as well.  In the event that an enforcement action becomes necessary, staff follows the 
notice procedures referred to above, which generally results in compliance.   
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4) Garbage and Rubbish Containers: 
 
The ability to take enforcement action for maintaining a graffiti defaced garbage or 
rubbish container in the public right of way is limited in many cases because the 
garbage and rubbish generators using the containers often do not own the containers 
where the garbage and rubbish are being stored.  Generators who do not own their 
containers may be exposed to liability from the owners of the containers in the event the 
generators damage the containers while attempting to clean the containers or otherwise 
remove the graffiti.  It is possible, however, to take enforcement action against the 
appropriate responsible party if the graffiti defaced container is located on private  
property.  Under the proposed Ordinance (and the existing Community Preservation 
Ordinance), no person shall maintain graffiti that has been placed upon, or allow graffiti 
to remain on any personal property located on real property when the graffiti is visible 
from a street or public right of way.  Under this provision, it is possible to take 
enforcement action against someone who has graffiti on, or is allowing graffiti to remain 
on, a trash or rubbish container that is located on private property to the extent the 
container is visible from a street or right of way.  Staff has advised us that they do take 
enforcement action under these circumstances and will continue to do so under the 
proposed Ordinance.   Staff will also provide commercial haulers and their customers 
with paint that can be used to cover up graffiti defaced bins and receptacles.   
 
CONCLUSION 
 
The existing San José Municipal Code and encroachment permit process contain 
provisions which allow the City to address graffiti issues with respect to structures in the 
public right of way.  We recommend that the Council adopt the Ordinance as currently 
written without additional language.  If the Council feels that additional tools are needed 
to address graffiti issues with respect to structures located in the public right of way, our 
Office will bring back additional provisions at a later time. 
 

RICHARD DOYLE 
City Attorney 
 
 
By__________________________ 

Jennifer Pousho 
Deputy City Attorney 

 
cc:  Del Borgsdorf  
 Stephen Haase 
 Mike Hannon 
 Robert Davis 

•  
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