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SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: The Honorable Mayor and FROM: Les White
City Council
SUBJECT: Recycle Plus Study DATE: August 10, 2006

In July 2006, the City retained the services of Macias Consulting Group to provide a third party
review of the validity of claims that California Waste Management Solutions (CWS) transported
recyclable materials outside of the City of San Jose limits prior to a site visit conducted by City
staff in connection with the City’s current bid process for a new solid waste contract for the years
2006 and 2007.

Per Rules Committee discussion and direction on August 9, 2006 to transmit this third party
review in its entirety in an effort to preserve the intent of a an outside review of this issue, please
find attached the full report by Macias Consulting Group on the Recycle Plus Bid Procurement
Process Review. The conclusions of the report are contained in the cover memo.
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COMSULTING GROUP

To:  Walter Rossmann, Chief Purchasing Officer
City of San Jose, California

On July 21, 2006, Macias Consulting Group contracted with the City of San Jose (City) to assess
the validity of claims that California Waste Solutions (CWS) transported recyclable materials
outside of City limits prior to a site visit conducted by City staff in connection with the City’s
current RFP process for a new solid waste contract between July 1, 2007 and June 30, 2013. The
City currently prohibits the transporting of unprocessed recyclable outside of City limits unless
authorization is granted by City officials.

Since 2002 CWS has handled the processing of recyclable materials as a subcontractor to Norcal
Waste Systems (Norcal). Norcal contracts with the City of San Jose to collect, process, and
transport solid waste and recyclables materials within the City. The current solid waste and
recyclable contract expires on June 30, 2007.

We have implemented the procedures outlined in this report that were agreed to by the
Procurement Division of the City of San Jose, solely for the purpose of assisting the City in
evaluating the integrity of the current RFPprocess for a new solid waste contract. The
sufficiency of the procedures performed is solely the responsibility of those parties specified in
the report. Consequently, we make no representation regarding the sufficiency of the procedures
we implemented either for the purpose for which this report has been requested or for any other
purpose. Our engagement was conducted in accordance with generally accepted government
auditing standards between July 27, 2006 and August 9, 2006.

Our examination found the following:

> CWS did transport recyclable materials outside of City of Limits that was unauthorized
by City officials.
> CWS may have breached its current contract with Norcal Waste Management Systems in
transporting 463.43 tons of unprocessed recyclable materials (Mix-C Commodity)
between May 30, 2006 and June 7, 2006.
> CWS transport of unprocessed recyclable materials should trigger consideration by City
officials to disqualify CW'S from the current RFP process. Even though CWS actions, in
our opinion, were to help ready the site for a site visit by City officials, there is sufficient
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testimonial evidence to establish that the extent of the site clean-up created the perception
that operations were not generally reflective of day-to-day operations. However, the City
must consider in their decision to disqualify CWS from the current RFP process that
while opinions among some evaluation panel members on the capacity of CWS to handle
the processing of recyclable materials were altered stemming from the site visit, many
evaluation panel members reported their opinions were altered negatively against CWS
rather than positively. Thus, there may not have been significant benefit gained by CWS
in clearing the site of recyclable materials.

» City officials responsible for contract management of the current contract with Norcal
took sufficient action to follow-up on issues raised by the Teamsters Local Union No.
350 pertaining to transporting of unprocessed materials by CWS to Oakland and the use
of non-labor drivers used in the hauling of the materials.

Macias Consulting Group, Inc.

August 10, 2006
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City of San Jose RFP Procurement Process Review

BACKGROUND

San Jose implemented its "Recycling Plus!" system for integrated solid waste, recycling, and
yard waste collection services in the residential sector on July 1, 1993.

Of particular note in the Recycling Plus! system is the structure of contractor payments. San Jose
wanted contractors to make their profit on the Recycling Plus! contract from recycling, not
garbage, and the city structured the payments for contractors to accomplish that. The City
included performance incentives to contractors if specified diversion rates were met. Diversion
rates gauge the amount of materials that were processed and sold for other uses rather than
having materials hauled to solid waste disposal sites. Currently, Norcal has a minimum
diversion requirement of at least 35 percent from the City’s landfill.

The recycling incentive to haulers is designed to maximize recycling. In addition, contractors
must pay their own disposal £es for garbage not recyclables (about $30 per ton), encouraging
them further to minimize land-filled wastes. Finally, the City allows the contractor to keep all the
revenues from the sale of recyclables (which has varied between $50 to 60 per ton average for all
the materials recycled).

In October 2005, the City began working on a new Request for Proposal (RFP) so that solid
waste companies and recyclers can propose on a new Recycle Plus contract starting July 1, 2007
until June 30, 2013 because the current contract is set to expire on June 30, 2007. This request
for proposal was issued on February 15, 2006. Proposers had until April 24, 2007 to submit their
qualifications to perform solid waste, recycling, and yard waste collection services. To assist in
the evaluation of the proposals, the City established a panel comprising of seven Technical
Evaluation Committee members. These members represented the City’s Environmental Services
Division, the City’s Transportation Department, and Building, Planning and Code Enforcement
Department as well as the Director of Streets and Automotive Services from the City of Santa
Clara and a Management Analyst from the County of Santa Clara.

Approach

Macias was asked to address four key questions in this evaluation:

1. Did Norcal/CWS transport recyclables materials outside of City limits prior to
the proposal site visit?

2. If yes, did Norcal/CWS adhere to current contract requirement to request
authorization by City officials to transport recyclable materials outside of City
limits
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3.

4.

Should unauthorized transport of recyclable materials outside of City limits
disqualify Norcal and its subcontractor CWS, from the current proposal
process? (or should the action void the remainder of the existing contract
between the City and Norcal?)

Did City contract administration staff take appropriate actions to address issues
raised by the Union pertaining to the proposal site visit?

To address these issues, we performed the following tasks that were agreed upon by the City.

>
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Reviewed vendor proposals

Reviewed the request for proposal issued by the City

Interviewed five of seven technical evaluation committee members on the result
of the site-visit

Interviewed City officials responsible for oversight and management of the
Norcal Waste Contract

Reviewed the existing City’s contract with Norcal and their contract with
recycling subcontractor CWS

Analyzed outgoing tonnage delivered and recycled data

Analyzed incoming weight tickets and scale reports

Analyzed CWS maintenance records

Analyzed CWS expenditure information

Discussed 2007 Recycle Plus! proposal preparation process with applicable
staff

Reviewed proposal evaluation worksheets used by Technical Evaluation
Committee panel members

Discussed Recycle Plus contract management activities with applicable ESD
purchasing managers

Conducted analysis of tonnage data received and recycled by CWS at the San
Jose facility for each day for the past 3 months

Assessed efforts by CWS and Norcal to request permission to transport
recyclables outside of City limits

Assessed the differences between actual processes or events carried out with
policies and procedures and contract requirements

Reviewed letters received from Teamsters Local 350 alleging shipment of
recyclables to Oakland

Analyzed records on tonnage delivered and recycled at CWS’ San Jose facility for
San Jose materials

Reviewed city notes, correspondence, and documentation pertaining to RFP and
evaluation materials

Conducted trend analysis of outgoing weight tickets of recyclable materials

> August 10, 2006 Final Report
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Question 1: Did Norcal/CWS transport recyclables materials outside of City limits prior to
the proposal site visit on June 7, 20067

Answer: Yes. CWS did transport shipments of recyclable materials outside of City limits
between May 31, 2006 and June 7, 2006.

Analysis:

We were able to verify that 463.43 tons of Mix-C material was picked up and transported by a
CWS vendor — American Recycling Services (ARS). The last two outgoing loads of Mix-C
Materials out of CWS’ San Jose facility were at 12:19 and 12:39 a.m. on June 7, 2006-just prior
to the 9 a.m. proposal site visit.

We further determined that ARS delivered 393.32 tons to CWS’® Oakland facility between May
31, 2006 and June 7, 2006 but we could not verify whether all of these materials were San Jose
materials. We successfully traced that 56.52 of the 393.32 tons were shipped directly from cws’
San Jose facility to CWS’ Qakland facility. For the remaining 340.76 tons shipped to the CWS’
Oakland facility, we could not verify whether the materials were solely from the City of San
Jose.

When reviewing monthly reports that Norcal, the City’s prime Recycle Plus contractor,
submitted to the City on CWS recyclable commodities sold, we determined that CWS does not
routinely sell Mix-C recyclables. Prior to May 31, 2006, the last time CWS had sold Mix-C
material was July 2005 when 14.87 tons were sold. Between May 31, 2006 and June 7, 2006,
CWS transported 497.1 tons of Mix-C — a significant increase from its last sale of the material.
CWS officials explained that the Norcal data that we used in this analysis was incorrect. Norcal
officials reported that all data submitted by CWS is sent directly to the City without review by
company officials.

Moreover, we determined that CW'S incorrectly invoiced ARS for the Mix-C recyclables shipped
out of San Jose. We determined ARS shipped 463.43 tons of Mix-C materials, but CWS invoiced
ARS for only 393.32 tons. CWS officials explained to the City that a discount was provided to
ARS, however we found no evidence or trail of the discount taken. We would have expected to
see, at a minimum, the same tonnage shipped at a reduced price but the invoices show a different
amount of tonnage shipped. We would recommend the City undertake an audit of CWS
invoicing practices to determine if the invoicing error was an isolated case or a systemic
problem.

Finally, our review of Mix-C shipments and sales data noted key discrepancies in the tonnage
data reported by CWS. According to CWS Weight Tickets, and the corresponding CWS
Outgoing Tonnage Reports from the CWS’® San Jose facility, we found that between May 31,
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2006 and June 7, 2006, 33 truck-loads totaling 463.44 tons of Mix-C Recyclables were
transported by the vendor, ARS. However, another CWS quarterly report submitted to Norcal
showed 497.10 tons of Mix-C shipped in May and June 2006. We were unable to reconcile the
difference of 34 tons.

Question 2: If yes, did Norcal/lCWS adhere to current contract requirement to request
authorization by City officials to transport recyclable materials outside of City limits?

Answer: No. City of San Jose officials responsible for contract management and oversight did
not receive any request for permission by CWS or Norcal, in writing or by telephone, to transport
recyclable materials outside of City limits. Additionally, Norcal had not received any request by
CWS to have Norcal seek permission from the City to transport recyclables outside of City.

Analysis:

The City’s contract with Norcal per Section 12.03 requires Norcal “to secure processing capacity
at an alternative facility, approved by a City Representative, for use if ....the Materials Recycling
Facility is unable to process Recyclable Materials in accordance with the requirements of the
Agreement. If the Materials Recycling Facility is unable to store the amount of material required
by Section 12.01, the Norcal may arrange for alternate storage capacity at a facility approved in
advance by the City representative”. When on June 03, 2006, at least 56 tons of Mix-C
recyclable materials were transported outside of City limits without processing, we verified with
City officials responsible for contract management that notice for authorization to transport
recyclable materials was not received from Norcal, the City’s prime contractor. Also, we
contacted Norcal officials to determine whether CWS initiated a request to transport the
materials outside of City limits. Norcal officials reported that they were first aware of the
unauthorized transport after the shipments were made when City officials contacted them for
additional information. Norcal officials also explained that CWS contacted them about a request
for authorization for prior shipments made, after a letter was issued by Teamsters Local 350
notifying the City that unprocessed were materials were shipped to CWS’ Oakland facility.

Norcal did not take action to forward the CWS request to the City.

Question 3: Should unauthorized transport of recyclable materials outside of City limits
disqualify Norcal and its subcontractors CWS, from the current proposal process? (or
should the action void the remainder of the existing contract between the City and Norcal?)

Answer: No. The unauthorized transport of recyclable materials outside of City limits should
not disqualify Norcal from the current proposal process or void their existing contract with the

City.

Yes. The unauthorized transport of recyclable materials by CWS should trigger consideration by
the City to disqualify CWS from the Recyclable Plus 2007 RFP procurement process.

Analysis:
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The unauthorized transport of recyclable materials outside of City limits should not disqualify
Norcal from the current proposal process or void their existing contract with the City because
Norcal was reportedly unaware of CWS’ actions in transporting unprocessed materials during the
time the site-visit was made to help select the next vendor for the 2007 Recycle Plus contract.
Because the two firms are competing for the contract, Norcal in this case, should not be
penalized for unauthorized actions by CWS. The only circumstance, in our opinion, that would
warrant disqualification for Norcal in this situation would be Norcal’s prior knowledge of the
shipped materials during the May 31 — June 3 timeframe. Norcal officials explained the company
did not become aware of the authorized shipment until after June 7, 2006 when City officials
notified them in writing and CWS subsequently contacted them to receive authorization for prior
shipments.

The unauthorized transport of recyclable materials by CWS should trigger consideration by the
City to disqualify CWS from the Recyclable Plus! 2007 RFP procurement process. Additionally,

the City should consider requesting Norcal to void their existing subcontractor agreement with
CWS. We found the following:

» CWS had not since July 2005 sold Mix-C materials until May 31, 2006. The 14.87 tons
in Mix-C materials sold calls into question the motivation of shipping and subsequently
shipping 463 tons of the Mix-C materials just prior to the proposal site visit. (A site visit
was requested by the City to help substantiate information provided by CWS in the
proposal and the oral interviews that their San Jose Facility could handle additional
capacity).

> While CWS officials reported that the comparny did clean the site up in preparation for
the visit, which is a reasonable action, there is sufficient testimonial evidence to
substantiate that the extent of the clean up performed was not typical of day-to-day
operations of the facility. City contract management officials, Norcal officials, and
evaluation panel members reported the CWS facility is routinely at capacity to the extent
that trucks are lined up outside of the facility waiting to tip their load. During the site
visit, no excess materials were noted on the tipping floor by evaluation panel members.
As a result, the extent that CWS cleared the site of recyclable materials would appear to
contradict information provided by CWS that it could handle its current capacity as well
as the additional capacity expected with the new contract. (It is important note that CWS
acknowledged in its proposal that new equipment would be needed if the company was
awarded the 2007 Recycle Plus! Contract).

Question 4: Did City contract administration staff take appropriate actions to address
issues raised by the Union pertaining the proposal site visit?

Answer: Yes. City contract administration staff took appropriate action to respond and address
concerns raised in a letter submitted by the Teamsters Local 350 on June 2 and 7, 2006.
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On June 2, 2006, Teamsters Local 350 contacted City officials responsible for oversight and
management of the Recycle Plus contract with Norcal to alert them of the significant amount of
unprocessed recyclable materials that was transported by non-union drivers to the Oakland
facility to be processed by non-union personnel. This contact was followed up by a letter
prepared by Teamsters Local 350 that formalized the Union’s concerns. The letter stated the
shop steward reported CWS was removing unprocessed material from their facility, using non-
bargaining unit personnel to transfer the material to where it was being processed with non
bargaining unit personnel. The June 7, 2006 letter specifically mentions 16 loads transferred on
June 3 with the same transfer allegations.

We were able to successfully trace the timeline and the extent of actions taken by City officials
responsible for the Recycle Plus contract to address the issues raised in the Union letter and
found that the actions were appropriate given the short time period involved. The City’s key
actions are shown below.

> June 7, 2006 — ESD submits letter to Norcal requesting documentation from CWS
regarding the Teamster complaints received on June 2 and June 7, 2006. The
documentation was subsequently reviewed by City officials that led to additional requests
for information because of concerns over reporting discrepancies.

> June 29, 2006 — The City’s Chief Purchasing Officer requests an auditor review of
documents submitted by CWS, including CWS/Norcal residue tonnage reporting and
corresponding payments, and CWS shipped commodities.

» June 30, 2006 — The City submits second letter to Norcal regarding Bulk Shipments of
Collected Materials and directs Norcal to cease shipment of materials labeled mixed-c/as-
is to ARS, and to submit monitoring reports of CWS weekly. The letter cites Article 1.27
of the agreement regarding diversion rates, and Article 12.01 through 12.03 regarding
processing recyclable materials and if the MRF is unable to process, Norcal was to secure
processing capacity at an alternative facility.

> July 13, 2006 — The City Manager, one Deputy City Manager, the City Attorney, and the
City Auditor met and discussed the need for an evaluation and contracting with an
external firm.

> July 21, 2006 — in response to Norcal’s letter dated July 18, 2006 requesting to delay
weekly reporting of CWS to the city due to the RFP process and that CWS and Norcal
are competing for the contract, ESD denies Norcal’s request to delay reporting of CWS
and directs Norcal to immediately begin the monitoring of CWS’ MRF, and explains the
possibility of administrative charges that may be applied as outlined in Article 18 of the
Agreement between the City and Norcal.
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> July 21, 2006 — the City’s Purchasing Division formally engages Macias Consulting
Group to examine issues pertaining to the transport of recyclables materials outside of
City limits.

OTHER ISSUES ADDRESSED:

1. During our review, we believed that it was necessary to first determine whether the site
visits that were made to the Norcal facility and the CWS facility were included as part of
the request for proposal that was prepared by the City. Although a site visit is not
explicitly stated as a requirement in the 2006 Recycle Plus RFP, Section 8 —22
Subsection 6 of the RFP states: “That by submission of this proposal, the Proposer
acknowledges that the City has the right to make any inquiry it deems appropriate to
substantiate or supplement information supplied by Proposer, and Proposer herby grants
the City permission to make said inquiries, and to provide any and all requested
documentation in a timely manner.” As a result, we determined that the site visit was a
reasonable action in order to assist Technical Evaluation Committee members assess or
confirm claims or plans in the proposal, or statements made during oral interviewers by
the proposers. Five of seven evaluation panel members that we interviewed variously
reported that the site visit was used to substantiate items stated in the proposal. Further,
two panel members cited specific items of review during the site visit included
observations of CWS’ current capacity and how it would handle additional loads.

2. We urge the City to conduct a performance audit of CWS reporting of tonnage sold to
Norcal and then Norcal’s subsequent reporting of the data to the City because our review
found discrepancies in the tonnage data shipped and sold. The City provides financial
incentives to the prime contractor if diversion rates exceed levels of 35 percent. (In
simple terms, diversion rates are the amount of recyclable materials sold that would
mitigate the need to use the City’s solid waste landfill to dispose of the materials).
Continued mis-reporting or the lack of controls in record keeping could impact the
diversion rate reported to the State of California. Additionally, inaccurate diversion rates
could erroneously lead to providing added financial incentives to Norcal. Fortunately, our
analysis of diversion rates between January through June 2006 showed that the Norcal
and its subcontractor, CWS, had not exceeded contractual diversion rates level that would
trigger an incentive payment.

3. The City should take action to determine whether ARS is a bona-fide company registered
to do business in California. Our preliminary reviewed noted that American Recycling
Solutions, Inc. may not be registered corporation or LLP/LLC with the California
Secretary of State.
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Client Services

CONSULTING

Macias Consulting Group, Inc., the consulting division of Macias, Gini and O'Connell LLP,
conducts evaluations and advises organizations in the following areas:

M AC l AS l Ea' » Performance based management

+ Financial management
+ Information management
+ Regulatory compliance
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Consulting

Our range of services in these areas include, performance measurement, best practices

Services studies, policy research and evaluation, fiscal health studies, information security reviews,
electronic data processing reviews, IT pre- and post-implementation reviews, grant monitoring
and regulatory analysis and compliance. We also provide training in these areas, including
performance evaluations and audits according to Government Auditing Standards (Yellow
Book), issued by the Comptroller General of the United States and have access to myriad
experts in the field of marketing, training, information technology services, and other areas to
best meet your needs.

For more information about our Consulting services, visit the Macias Consulting Group websit
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Welcome to Macias Consulting Group, Inc.

Macias Consulting Group, Inc (MCG) was established January 16, 1992 and founded by Dr.
Kenneth A. Macias on September 1, 1987. With offices located in Sacramento, Walnut Creek,
Los Angels and San Diego, we have a staff of seasoned and experienced qualified
governmental evaluators and consultants to help your organization manage for results.

We evaluate programs and services, assess financial performance, and examine business
processes and practices, and deliver realistic and affordable solutions to help increase
efficiency and effectiveness of programs and operations.

You can expect that our consultants will:

Reach clear consensus with you on the goals and objectives of the engagement before it
is implemented.

Inform you of the potential outcomes of the project before we begin.

Keep you informed of our progress.

Give you objective and strong analysis that can withstand public scrutiny.

Customize solutions and strategies that work for your agency.

Copyright 2006
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About Us
4 re
Who We are  VHOWeA
What We Do We are experienced evaluators and analysts that have performed
Our Core Values international, nationwide, statewide and local studies, evaluations and

| analysis.

Our project leaders have advanced degrees in public or business
administration, professional certification in project management, and
know the latest methodological techniques that best answer your
questions. Our mission is to promote excellence in government.

© 2006 Macias Consulting
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About Us

Whe Wa Are What We Do
What We Do

Performance Based Management Practice
Parfarmancs Based Managemant

Infarrmation Managermend Performance-based management shifts the focus of performance and
accountability away from a preoccupation with activities - such as
compliance with policies and procedures - to management concentration
Our Core Values the results or outcomes of those agency operations and programs.

~Finzrnciat-anegement—

Our firm offers:

Strategies for managing for results

Performance-based input to resource allocation and planning
Performance measures linked to financial management
Measurement of the effectiveness and efficiency of service delivery
Quantifiable assessments to better target services

© 2006 Macias Consulting
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About Us

Who We Are Our Core Values
What We Da

Performance Based Management Quality

Inforrmation Managsment Integrity i .
: . Timeliness
Financizl Managemeanl
Cur Core Values Our reports, presentations, and recommendations to you are fact-based,

objective, and derived from industry accepted methodologies and
approaches. Our expertise in government is our strength. We specialize in
the government sector. The core of our consultants are formerly from the
U.S. Government Accountability Office (GAO) - the well known and trusted
research and evaluation agency for the U.S. Congress. We understand
government, its processes and recognize the importance of excellence in
public service. Our staff complies with continuing professional education
requirements so you can be assured that we are qualified government
consultants.

© 2006 Macias Consulting
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Services

o . Performance Based Management
Farformance Based Managemsni

information Wanagement Program Evaluations
Performance Measurement
Performance Based Management Models
Finansia Management Best Practices Studies
Policy Research and Development
Impact Evaluations
Feasibility Studies

and Technology

Compliance

© 2006 Macias Consuilting
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Services

Compliance Practice
Forforanoe Based Managemernd P
Information Managesmenl Internal Control Reviews

snd Techaglogy Contract / Regulatory Examinations

Manzgement

Cumpliance

© 2006 Macias Consulting
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