COUNCIL AGENDA: 06-27-06

M ITEM: 2,53
SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR AND FROM: Katy Allen
CITY COUNCIL James R. Helmer
SUBJECT: PROPERTY TRANSFER FOR DATE: 06-05-06
TASMAN AND CAPITOL LRT
PROJECTS

Approved W ﬂ 0 Date » /l 3 / o

COUNCIL DISTRICT: 4,5
SNI AREA: East Valley/680

RECOMMENDATION

1) Approval of an agreement with the Santa Clara Valley Transportation Authority for the
transfer of properties and the assignment of easements supporting City facilities constructed
by the Tasman and Capitol Light Rail Transit Projects.

2) Adopt a resolution authorizing the Director of Public Works to execute all documents and
deed acceptances related to the transfer of properties located along Tasman Drive and Capitol
Avenue from the Santa Clara Valley Transportation Authority to the City of San José.

OUTCOME

The recommended action supports the completion of administrative activities associated with the
Tasman and Capitol Light Rail Transit Projects. Specifically, 239 sliver parcels and/or
easements primarily along the frontage of Tasman Drive and Capitol Avenue will be transferred
from the Santa Clara Valley Transportation Authority (VTA) to the City of San José. '
Improvements constructed upon these properties are for the use and benefit of the City’s
transportation infrastructure.

BACKGROUND

In the mid to late 1990’s, the VTA began the acquisition of parcels, portions of parcels and
easements needed to construct the Tasman and Capitol Light Rail Transit Projects (see
Attachment 1 for project location map). The acquisition of these properties was conducted in
accordance with VTA procedures and the environmental documents certified by VTA’s Board of
Directors on January 12, 1993 and March 2, 2000, respectively.
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Completed in June 2004, the Tasman and Capitol Light Rail projects constructed over 5.5 miles
of light rail corridor improvements and over $20 million of City-owned, operated and maintained
infrastructure. Benefits to the City associated with these improvements include roadway
widening, new sidewalk construction, street lighting, traffic signal upgrades and landscaping. To
support the construction and operations of these facilities, VT A acquired ownership rights to 239
parcels, portions of parcels and/or easements.

As part of the final right-of-way engineering activities for these projects, VTA desires to transfer
their ownership of these properties to the City. The properties are typically along the frontage of
Tasman Drive and Capitol Avenue and support City transportation infrastructure uses.

On June 21, 2005, the City Council adopted resolutions authorizing the City Manager to
negotiate and execute documents associated with the transfer of these properties from VTA to
the City. Upon further evaluation of the documentation associated with the transfer of these
properties, it was determined that the acceptance of these properties merited further review and
approval by the City Council.

ANALYSIS

Present City policies and procedures for acquisition of easements and fee interests in property
typically include the following steps:

e Phase I hazardous materials reports for all sites for which permanent property rights are
acquired, including permanent easements. For any properties for which the Phase I
recommends further study, then a Phase II report, which if it recommends remediation,
includes a remediation plan and costs of such. Generally the City does not acquire until
remediation is completed.

e Title reports for fee and easements areas including all underlying documents for the
specific area to be acquired. Title Insurance for all permanent areas — both fee and
easements

e Plats and Legal Descriptions for all areas acquired including fee and easements (whether
the easements are permanent or temporary).

e American Land Title ACT (ALTA) surveys when properties to be acquired include
existing improvements or when the acquisitions area and proposed VTA and/or City
improvements may affect existing improvements immediately adjacent to the acquisition
area.

o Elimination of all encumbrances (easements, loans, etc.) on the take areas excepting
those physical improvements that are identified as improvements that will also be taken,
and in those cases a written analysis that the encumbrance does not interfere with the
City’s proposed use.



HONORABLE MAYOR AND CITY COUNCIL

06-05-06

Subject: Property Transfer for Tasman and Capitol LRT Projects
Page 3

VTA has proposed to transfer their interest to the City for those properties constructed by the
projects that support City facilities. Upon City staff’s review of the supporting documents
associated with the proposed property transfers, most of the parcels acquired by the VTA,
although acquired in accordance with VTA procedures and due diligence, were not acquired in a
manner consistent with the City’s existing real estate acquisition procedures. For example, in
some instances, Title Reports and Title Insurance were not obtained covering the exact
acquisition area. In addition, encumbrances related to mortgages, liens and easements will
remain associated with these properties.

To resolve these procedural differences between the City and VT A, VTA has agreed to
indemnify the City in all future matters, both known and unknown, related to encumbrances
against these properties that occurred prior to the City’s acceptance of the properties. VTA has
also agreed that if a problem arises with a particular parcel, it will take the steps needed to clear
the title. Similarly, VTA will indemnify the City in all matters of recourse associated with
project-related environmental clean-up, to include identification and remediation of toxic
materials that occurred prior to the City’s acceptance of the properties, and has agreed to provide
property documentation to the satisfaction of the City. It is noted that VT A has completed
remediation of the one known site identified in the Phase II Environmental Site Assessment.

As these properties have been under the control and ownership of VTA for many years with no
claims pertaining to title or environmental concerns, and with VTA’s indemnification of the City
in these same matters, the City’s exposure to any future action or claim related to these
properties is minimal. Further, the proposed agreement reserves the right of the City to reject a
proposed transfer if there are title or toxics issues that make the particular property unsuitable for
immediate transfer. The City and the VTA agree to work cooperatively to resolve any
outstanding issues.

ALTERNATIVES

The Department of Transportation and Public Works, in coordination with VTA, considered two
other alternatives related to the property transfers from VTA to the City:

1) The City does not accept the properties: This is not a practical alternative in that the City
would have no rights to have public improvements, e.g., sidewalks, streetlights, etc.,
located on the properties.

2) The conveyance of all properties in accordance with standard City policies and practices:
VTA has determined, and City staff concurs, that an effort to remove all encumbrances
and provide the necessary Title Reports and Insurance would be both cost prohibitive and
require an extensive amount of staff resources. At an average estimated cost of $5,000
per property for the Title Reports/Insurance, appraisals, lender’s fees, etc, this translates
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to an order of magnitude estimate of $1.2 million and would require approximately 2-3
years of staff time.

In an effort to avoid similar circumstances related to inter-agency property transfers in the future,

City and VTA staff are currently reviewing inter-agency processes and procedures for future
property transactions between our respective agencies.

PUBLIC OUTREACH

Not applicable

COORDINATION

The development of this recommendation was coordinated with the Office of the City Attorney
and the VTA. :

COST IMPLICATIONS

VTA will transfer the fee ownership and easements to the City at no cost to the City.

CEQA

The Santa Clara Valley Transportation Authority Board of Directors approved the Final
Environmental Impact Reports for the Tasman East and Capitol LRT projects on January 12,
1993 and March 2, 2000, respectively.

KATY ALLEN ﬁMES R. HELMER
D

Director of Public Works irector of Transportation

For questions please contact Ray Salvano, Regional Projects Manager, at 975-3706.

Attachment
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