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RECOMMENDATION 

Adoption of a resolution authorizing the City Manager to execute Economic Developinellt 
Catalyst Program (EDCP) Stock Purchase Agreements and related Agreements that do not 
include delivery of or access to confidential financial, strategic, or operational portfolio coinpany 
data other than the infonnation provided by Pacific Coinmunity Management, Inc., the City's 
investment manager for the City's EDCP. 

OUTCOME 

Adoption of a resolution allowing the protection of sensitive portfolio company data will allow 
the EDCP to fulfill the objectives for which the program was initially created. 

BACKGROUND 

In October 2005, the City Council authorized the release of a Request for Proposal to select a 
Fund Manager for an Econolnic Development Catalyst Prograin (EDCP). This pilot investinent 
prograln would replace the Development Enhancement Special Fund (DESF) loan program, 
allowing the City to support high growth coinpallies to move the entire San Jose economy, as 
opposed to providing financial assistance to businesses that are increineiltal players in a market 
niche already served by a number of other small businesses. 

Additionally, such a program would sesve to (1) leverage substantial private-sector venture 
capital investment in San Jose companies, (2) enhance revenues to the city directly (i.e., a 
higher-than-average rate of return on investment), as well as indirectly, in tenns of the tax base, 
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(3) create jobs for local residents, and (4) facilitate the integration of other programs and services 
targeted to the sinall business community. 

On May 2, 2006, City Council authorized the Office of Econolnic Development (OED) to 
negotiate a contract with Pacific Community Ventures (PCV), the highest-ranking proposer, to 
provide investlnent management services to the City. PCV, established in 1999, is an equity 
investor focused on the simultaneous creation of both a financial and social return on investment. 

On November 14, 2006, City Council authorized the City Manager to execute an Investment 
Management Agreement with Pacific Community Management, Inc., a wholly owned, for-profit 
subsidiary of PCV. City Council was informed that the initially contemplated deal structure had 
been revised, based on extensive negotiations with PCV over various legal and business points 
surrounding the transaction. At that time it was unclear that the City could participate as a 
limited partner of the partnership. In addition, one of the major concerns during negotiations was 
the confidentiality of portfolio company financial data. 

ANALYSIS 

The City of San Jose, as a local agency, is subject to the provisions of the California Public 
Records Act (PRA). The PRA is designed to provide public access to infonnation in the 
possession of public agencies. Typically, under state law public investment funds (e.g., pension 
and retirement systems, endowments, and foundations) are not required to disclose records 
containing information regarding the portfolio positions in which altemative investlnent funds 
invest, nor are these funds required to disclose altemative investment agseeinents or related 
documents unless the infonnation has already been publicly released by the keeper of the 
information. Clearly, portfolio companies receiving fund investments have a strong interest in 
protecting their sensitive financial, strategic, and operational data from their corporate 
competitors; co-investors and fund managers have similar concerns as it relates to their ability to 
receive an acceptable return on their investlnent in the event that portfolio company data should 
be disclosed to the public. 

Though the EDCP does not meet the definition of a "public investlnent hnd" for purposes of 
exemption from the PRA, the confidentiality concenls are very similar to those that provided the 
impetus for the relevant exemptions for public investlnent funds. PCV was selected, on the basis 
of their qualifications and experience, to provide investlnent advice, perform due diligence, and 
present investlnent opportunities that meet the EDCP's investlnent criteria. For each of its 
investments, the City receives an Investment Notice that provides a review of PCV's due 
diligence process, in addition to the documents specific to completion of the purchase. The 
Investment Notice provided to the City does not contain sensitive infonnation, but the Stock 
Purchase Agseeinent and related documentation typical of such transactions may contain detailed 
confidential data. 

There are three types of sensitive data that concern portfolio companies as it relates to the City's 
potential receipt and disclosure: (1) infonnation provided by the portfolio company regarding 
their finances, business plans, and technology; (2) infonnation obtained through a fund 
manager's due-diligence process regarding investlnent and market conditions, trends, risks and 
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opportunities; and (3) proprietary information that fund managers obtain while acting as portfolio 
company board members, board observers, or interim executives. 

The City's ability to leverage significant private sector funding to support the growth of San 
Jose's small businesses through EDCP investment opportunities will be limited if the City cannot 
protect the sensitive data of its portfolio companies. It is recommended that the City relies on the 
expertise of PCV for review of sensitive data that, if disclosed to the public, would have a 
potentially detrimental effect on the high-growth prospects of pol-tfolio companies, and 
correspondingly, on the City's investments. 

PUBLIC OUTREACHIINTEREST 

C] Criteria 1: Requires Council action on the use of public funds equal to $1 million or 
greater. (Required: Website Posting) 

C] Criteria 2: Adoption of a new or revised policy that may have implications for public 
health, safety, quality of life, or financial/econornic vitality of the City. (Required: E-mail 
and Website Posting) 

C] Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that 
may have impacts to colnmunity services and have been identified by staff, Coullcil or a 
Colnmunity group that requires special outreach. (Required: E-mail, Website Posting, 
Community Meetings, Notice in appropriate newspapers) 

This memo will be posted on the City's website for the June 19, 2007 City Council agenda. 

COORDINATION 

This Inelno was coordinated with the City Attorney's Office and the City Manager's Office. 

FISCALIPOLICY ALIGNMENT 

Adoption of this resolution will further the City's Econoinic Developlnent Strategy by helping 
to: (a) "Support Start-Up and Growth of Local Businesses" (Initiative 5 ) ,  (b) "Diversify San 
Jose's Econolnic Base and PreserveICreate Middle-Income Jobs" (Initiative 8), and (c) "Develop 
Retail to Full Potential and Maximize Revenue Impact" (Initiative 13). 

BUDGET REFERENCE 

N/A 
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CEQA 

Not a project. 

P ~ U L  ICRUTICO 
Chief Develop~neilt Officer 
City Manager's Office 

For questions please contact Paul IOutko, Chief Development Officer, at 535-81 82. 




