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CITY OF @'% 
SAN TOSE Memorandum - 
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TO: HONORABLE MAYOR 
AND CITY COUNCIL 

SUBJECT: SEE BELOW 

FROM: Planning Commission 

DATE: May 10,2007 

COUNCIL DISTRICT: 3 
SNI AREA: NIA 

SUBJECT: GP06-T-01. PROPOSED OVERRIDE OF SANTA CLARA COUNTY 
AIRPORT LAND USE COMMISSION DETERMINATION REGARDING 
GENERAL PLAN TEXT AMENDMENT FILE NO. GP06-T-01. 

RECOMMENDATION 

Continue the discussion at the next scheduled General Plan hearing cycle for the proposed override 
of the Santa Clara County Airport Land Use Commission (ALUC) determination that the proposed 
General Plan text amendment is inconsistent with safety policies found in the Land Use Plan for 
Areas Surrounding Santa Clara County Airports (Airport Land Use Plan) until the City Council 
considers the Airport Obstruction Study. 

OUTCOME 

Continuance of the discussion at the next scheduled General Plan hearing cycle for the proposed 
General Plan text amendment would provide the City Council an opportunity to consider the Airport 
Obstruction Study and building height policies related to aviation needs of the Norman Y. Mineta 
San Jose International Airpoi? prior to considering an increase in the maximum allowable building 
height on the subject site. Should the City Council decide to overrule the ALUC's determination, it 
would allow the City Council to approve the subject General Plan text amendment. 

BACKGROUND 

On May 2,2007, the Planning Commission voted 6-0-0 to recommend deferral of the subject 
General Plan text amendment request to the next General Plan hearing cycle. The Planning 
Commission's recommendation is deemed a negative recommendation pursuant to San Jose Municipal 
Code Section 18.08.100. 

The California Public Utilities Code requires referral of all proposed General Plan amendments to 
the local Ailport Land Use Commission (ALUC) for review. The Santa Clara county ALUC 
reviews such proposals according to the Land Use Plan for Areas Surrounding Santa Clara County 
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Airports (Airport Land Use Plan) and height standards based on Part 77 of the Federal Aviation 
Regulations, which are intended to provide arrival and departure paths to and from airports that are 
safe for air navigation. The only manner in which structures are authorized under federal law to be 
constructed within the Part 77 area is with a No Hazard determination by the FAA. The Part 77 
imaginary surface level at project site is approximately 159 feet above ground level (AGL), and 
proposed General Plan text amendment requests a maximum allowable building height of 220 feet 
AGL. On April 26, 2006, the ALUC determined that the subject General Plan text amendment is 
inconsistent with ALUC Airport Land Use Plan height policies on the basis that the proposed height 
limit allows penetration of the Part 77 imaginary surface. The ALUC's determination that the 
proposed text amendment is inconsistent with its Airport Land Use Plan invokes the requirement for 
a two-thirds majority vote of the City Council to overrule the ALUC determination in order to 
approve the proposed text amendment. 

Subsequent to the ALUC's determination, the applicants obtained a No Hazard determination from 
the FAA on June 20, 2006. On March 9,2007, staff notified the ALUC and the CalTrans Division of 
Aeronautics of the City's proposed override of the ALUC's determination and provided copies to 
these agencies of the City's proposed override findings in a manner consistent with applicable State 
law and also provided these agencies with the FAA No Hazard determination. On March 28,2007, 
the ALUC considered and commented on the draft resolution of the City for the proposed override of 
their determination. The ALUC again concluded that regardless of the FAA determination, the 
General Plan text amendment is inconsistent with the Airport Land Use Plan because the 
proposed height penetrates the Part 77 imaginary surface. CalTrans's Division of Aeronautics 
concurred with the ALUC stating that a FAA No Hazard determination does not address 
compatibility issues with airport activity in terms of noise and safety impacts. 

ANALYSIS 

The ALUC did not cite any specific ALUC Policy as the basis for its determination other than the 
proposal's penetration of the Part 77 imaginary surface (see attached ALUC letter, dated April 5 ,  
2007). But ALUC Policy G-3 specifies that height restrictions shall be "according to the provisions 
of FAR Part 77, or an altenzate elevation approved by the FAA." The FAA No Hazard determination 
for a 220-foot AGL building height on the site constitutes an alternate elevation approved by the 
FAA. Because of the FAA No Hazard determination, the height of the structure complies with the 
ALUC Airport Land Use Plan. The ALUC determination upon reconsideration after the FAA No 
Hazard determination has no basis in ALUC's own policies and fails to comply with its own 
policies. 

CalTrans cited the Public Utilities Code section 21670 requirements that the City must show 
evidence that it is ".. .minimizing the public's exposure to excessive noise and safety hazards within 
areas around public airports." In the review of high-rise building projects; the City has historically 
relied upon the FAA's issuance of a building PI-oject-specific No Hazard determination, finding that 
the development would not adversely impact airspace or Airport operations. General Plan policies 
require an avigation easement dedication (Aviation Policy No. 49) as a condition of approval for 
high-rise construction in the vicinity of airports to inform owners that the property may be subject to 
noise, dust, and fumes because of its proximity to an airport. Issues such as noise impacts and land 
use compatibility were addressed through the environmental review process conducted in 
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accordance with the California Environmental Quality Act (CEQA), and a specific noise study was 
performed for this project that indicated that noise levels will not exceed safe limits for the proposed 
use. Additionally, the City is requiring an obstruction/construction easement be granted to the City in 
order to insure that the structure will not exceed the FAA maximum No Hazard AGL height 
approval. As a result, the City has complied with Public Utilities Code section 21670 regarding the 
protection of health, safety, and welfare in areas surrounding airports. 

CalTrans also incorrectly stated that the FAA No Hazard determination does not address 
compatibility issues with airport activity in terms of noise and safety impacts and that the FAA 
determination relating to land use compatibility is limited. An FAA No Hazard determination is a 
result of a comprehensive analysis that considers factors identified under the Code of Federal 
Regulations (14 C.F.R. $ 5  77.31-.39.) relevant to the safe, efficient, and effective use of the 
navigable airspace. Therefore, the FAA No Hazard determination is a reliable indicator of whether 
the proposed height would have adverse impacts on the safe and efficient use of airspace. With 
regard to noise impacts, the project site is located outside of the noise contours and safety zones of 
the Norman Y. Mineta San Jose International Airport. Staff also investigated these issues through the 
environmental review process and determined that the proposal would generate no noise impacts that 
could not be adequately mitigated. Specifically, the use of site design, noise attenuation, and 
suppression techniques would adequately mitigate noise impacts. Such mitigation measures would 
be required as part of future development approval on the site. 

Conclusion 

The Land Use Plan and Public Utilities Code provide that a city may overrule a determination of the 
ALUC if it makes specific findings that the proposed project is consistent with the purposes of 
California Public Utilities Code Section 21670 regarding the protection of public health, safety, and 
welfare in areas surrounding airports. Staff asserts that the proposed text amendment is consistent 
with the policies in the ALUC Ailport Land Use Plan based on the findings in the attached draft 
resolution. However, because the pending Airport Obstruction Study may result in height reductions 
in the Downtown and potentially affect building height policies in other areas in proximity to the 
Airport, the City Council should have an opportunity to consider and understand the context of 
allowable heights throughout the City before considering increasing building heights at any 
particular location. To ensure consistency in setting policy for building heights in the Airport 
vicinity, the Director of Planning, Building and Code Enforcement recommended continuance of the 
General Plan text amendment to allow the City Council to consider the Airport Obstruction Study 
prior to taking action on the proposed ALUC override. 

POLICY ALTERNATIVES 

Not applicable. 

PUBLIC OUTREACWINTEREST 

a Criteria 1: Requires Council action on the use of public funds equal to $1 million or greater. 
(Required: Website Posting) 
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Criteria 2: Adoption of a new or revised policy that may have implications for public health, 
safety, quality of life, or financial/economic vitality of the City. (Required: E-mail and 
Website Posting) 
Criteria 3: Consideration of proposed changes to service delivery, programs, staffing that 
may have impacts to community services and have been identified by staff, Council or a 
Community group that requires special outreach. (Required: E-mail, Website Posting, 
Community Meetings, Notice in appropriate newspapers) 

In accordance with the Public Outreach Policy, a community meeting was held on October 24,2006 
at the project site. Two individuals from the public attended the meeting and raised no concerns 
specific to the proposal. Property owners and occupants located within a 1,000-foot radius of the 
subject site also received a notice of public hearings on the subject General Plan text amendment. 
The Department of Planning, Building and Code Enforcement web site also contains information 
regarding the General Plan process, amendments, staff reports, and hearing schedules. This web site 
is available with the most current information regarding the status of proposed General Plan 
amendments. City staff also notified the Rosemary Gardens Neighborhood Association, and no 
concerns or comments were received to date. 

COORDINATION 

Review of this General Plan text amendment was coordinated with the Airport Department and the 
City Attorney's Office. 

FISCALPOLICY ALIGNMENT 

This project is consistent with applicable General Plan policies as discussed in the staff report. 

COST SUMMARYAMPLICATIONS 

Not applicable. 

BUDGET REFERENCE 

Not applicable. 

CEQA 

Addendum to North San Jose Area Development Policy Final Program Environmental Impact 
Report Resolution No. 72768, and Addenda hereto, File No. GP06-T-01, adopted on April 26,2007. 

&d 
Fop JOSEPH HORWEDEL, SECRETARY 

Planning Commission 

For questions, please contact Allen Tai, Department of Planning, Building and Code Enforcement at 
535-7866. 



I 
DRAFT 

RESOLeBTlON NO. 

A RESOLUTION OF 'BHE COUNCIL OF THE CITY OF SAN 
JOSE MAKING CERTAIN FINDINGS REQUIRED BY 
CALIFORNIA PUBLIC UTILITIES CODE SECTION 21676 
THAT PROPOSED GENERAL PLAN TEXT AMENDMENT 
APPLlCATBOM FILE NO. GP06-T-01 IS CONSISTENT 
WITH THE PURPOSES SET FORTH IN CALIFORNIA 
PUBLIC UTILITIES CODE SECTION 21670 AND 
OVERRLlLlNG THE AIRPORT LAhllD USE CBMMBSSIION'S 
DETERWIINATIOM THAT THE PROPOSED PROJECT IS 
NOT COMSlSTEMT WITH THE ALUC HEIGHT POLICIES 
AS DEFINED BY THE "LAND USE PLAN FOR AREAS 
SURROUNDING SANTA CLARA COUNTY AIRPORTS" 

WHEREAS, pursuant to the provisions of Section 21 676 of the Califorr~ia Public Utilities 
Code ("Section 21 676"), the City made a referral of the General Plan Text Amendment 
application number GP06-T-01 to the Airport Land Use Commission of Santa Clara 
County ("ALUC") for a determination of consistency with the ALUC's plans insofar as 
the area covered by GP06-T-01 falls within the ALUC's referral area surrounding Mineta 
San Jose International Airport; and 

WHEREAS, a copy of .the project description for General Plan Text Amendment 
application number GP06-T-01 was also provided to the California Department of 
Transportation Division of Aeronautics on July 5, 2006; and 

WHEREAS, on April 26, 2006 the ALUC, acting pursuant to its authority under Section 
21 676, determined that GP06-T-01 is inconsistent with ALUC height policies, as . . 

defined in the "Land Use Plan for Areas Surrounding Santa Clara County Airports" (the 
"Land Use Plan"), in that the "the text amendment proposes allowing a maximum 
building height of 220 feet, which exceeds the ALUC height restriction of 206 feet for 

1 the subject site.- It is the position of the ALUC that the Federal Aviation Administration 
(FAA) [ I 4  CFR] Part 77 Imaginary Surface height restrictions, adopted by the ALUC in 

. its Lanc! Use P!an, represent a reasonable consideration for public safety for which 
compliance should be required [;I" and 

WHEREAS, the ALUC's determination described in the previous paragraph did not 'cite 
any specific ALUC policy that was the basis for the determination, nor how the proposal 
would be inconsistent with any such specific policy; and 

WHEREAS, the ALUC made its Land Use Plan inconsistency determination prior to the 
FAA's iss~jance of its "No Hazard" determination for the subject project; and 



WHEREAS, ALUC Policy G-3 provides that required 'development height restrictions 
shall be "according to the provisions of FAR Part-77, or an alternate elevation approved 
b y  the FAA[;] and 

WHEREAS, the City believes that the project is in compliance with FAR Part 77 through 
applicatio~i made to the FAA by the applicant of General Plan Text Amendment GP06- 
T-01 and the FAA's subsequent issuance of a "No Hazard" determination for the 
subject project; and 

WHEREAS, further pursuant to the provisions of Section 21 676 the City may after a 
public hearing on the matter propose to overrule a determination by the ALUC by a two- 
thirds vote of the City Council so long as the City Council makes specific findings that a 
proposed action is consistent with the purposes set forth in Section 21670 of the 
California Public Utilities Code ("Section 21 670"); and 

WHEREAS, Section 21 670 provides that the purpose of these sections of the California 
Public Utilities Code is to protect public health, safety, and welfare by ensuring the 
orderly expansion of airports and the adoption of land use measures that minimize the 
public's exposure to excessive safety hazards within areas around public airports to the 
extent that these areas are not already devoted to incompatible uses; and 

WHEREAS, the City has notified the ALUC and the California Department of 
Transportation Division of Aeronautics, of its proposed decision to override the ALUC's 
determination on nonconformance with the height policies in  the Land Use Plan and 
has conducted a duly noticed public hearing thereon; and 

WHEREAS, the City Council heard and considered all testimony and other evidence 
presented, including a memorandum from the Department of Planning, Building, and 
Code Enforcement, related to this item; and 

WHEREAS, the City Council believes it is appropriate under its authority provided in 
Section 21 676 to override the ALUC's determination that the General Plan Text 
Amendment file no. GP06-T-01 is not consistent with the Land Use Plan for the reasons 
set forth herein. 

NOW, THEREFORE, BE IT RESOLVED BY THE COUIUCIL O F  THE CITY OF SAN 
JOSE THAT: 

SEC'TION 1. The City Council hereby makes the followiqg findings with regard to the 
ALUC's determination of inconsistency with height policies in the Land Use Plan: 

A: I n  order to comply with Section 21 670, the City's development review process 
and methodology ensures future development on the subject site would 
'minimize the public's exposure to excessive safety hazards by requiring 
future development to: 
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1. Comply with General Flan Aviation Policies 47 and 49 regarding 
protection of the operation of the Norman Y. Mineta International Airport 
by complying with the conditions of the FAA Determination of No Hazard 
and, 

2. Consistent with ALUC Policy G-3 and General Plan Aviation Policy 49, 
dedicate easements for (a) avigation and, (2) obstruction or other 
clearance easement to the City as conditions of construction approval. 
The clearance easement shall restrict development height to the 
maximum height authorized by the FAA in it No Hazard determination or 
no more than 220 feet above ground level. 

B. Pursuant to the notification requirements of FAR Part 77, the project 
applicant had subrr~itted project plans to the FAA for a proposed building 
reaching a height of 220 feet above ground level or 263 feet above mean sea 
level at its highest point, and the FAA subsequently issued a Determination of 
IVo Hazard for the proposed building subject to conditions. The 
Determination of No Hazard states that the FAA had publicly circulated a 
notice of its aeronautical evaluation of the proposed project and no 
corr~ments or objections had been submitted in response. Furthermore, there 
were no findings of excessive safety hazard caused by the proposed 
maximum building height limit. 

C. The site that is the subject of General Plan Text Amendment GP06-T-01 is 
located ol~tside of the Airport Safety Zones and outside of the 60dB, 65dB, 
70dB, and 75dB CNEL contours for the San Jose International Airport and 
the subject site is located under the direct flight path of tlie San Jose 
lnternational Airport. 

D. The San Jose 2020 General Plan currently allows taller buildings on other 
sites in the vicinity of the subject project site; for example, the San Jose 2020 
General Plan states that "in the portion of the North San JoseIRincon de Los 
Esteros Redevelopment Area bounded by  Brokaw Road to the south, Zanker 
Road to the east, Montague Expressway to the north, and along its western 
edge by Orchard Parkway north of Atmel Way and by Highway 101 south of 
Atmel Way, the maximum building height shall be defined by the airspace 
requirements of the San Jose lnternational Airport as determined by the 
Federal Aviation Administration, but not to exceed 250 feet in any event." 
The ALUC did not find that the 250-foot height limit in this area to be 
inconsistent with its Land Use Plan. The project site is located just within 500 
ieei of ihis intiusirial Core boundary and the proposed height is under the 
maximum allowable height of 250 feet for the Industrial Core. 

SECTION 2. Therefore, based upon the findings set forth above, the City Council 
hereby finds that the development proposed under General Plan Text Amendment file 
no. GFZIG-T-GI is not in coi-~fiici ~ i i h  and would be coiisis:en: with the pcrposes set forth 
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lii California Public L'tilities Code Section 21670 regarding prctzctior: of public health, 
safety, and welfare around Mineta San Jose International Airport and that the subject 
project appears to be in compliance with the ALUC Land Use Plan with the subsequent 
issuance of a No Hazard determination by the FAA. 
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SECTION 3. Based upon all of the foregoing findings and conclusions, the City Council 
hereby overrules the ALUC determination of nonconformance of General Plan Text 
Amendment file no. GP06-T-01 with the height polices within the Land Use Plan. 

I ADOPTED this ~ 2 " ~  day of May, 2007, by the following vote: 

AYES: 

NOES: 

ABSENT: 

DISQUALIFIED: 

CHUCK REED 
Mayor 

ATTEST: 

LEE PRICE, MMC 
City Clerk 



Airport Land Use Commiss ion 
County Governnlent Center, 70  W. Hedding Street, East Wing, 7"' FI., Sali Jose, CA 

- 

95110 
S A N T A  C L A R A  C O U N T Y  (40s) 299-5786 FAX (408) 288-9 198 

April 5,2007 

Allen Tai, Project Manager 
City oL San Jose 
Departinent of Plaiu~ing, Building artd Code Eilforcell~ei~ t 
200 East SaiIta Clara Street, Tower 3 
San Jose, CA 95113 

Re: City of §an Jose R l e  No. GP&-T-O~ Override 

General Plan Text Amendment request to revise the text section of the North 
Saln Jose DevelopinenP Policy to allow a change s f  maximum banilding height 
f r o m  150 iee t  to 230 feet above ground Bevel (AGk), on a 6.1-acre parcel and 
amend the text of the Rincon South Specific Plan on the southwest corner of 
the intersection of Airport Parltway a n d  Highway lOl(APN 230-29-065). 

Dear Mr. Fai: 

At the meetins of Marc11 28, 2007, the ALUC colxidered coinments 011 the proposed 
override of the deteriination made at the April 26, 2006 i i e e t i i ~ ~ ,  which found the 
above-cite d General P la i~  Text PLInendil~ent and Specific Plan Text Ainendment 
ii~coi-tsistent with the Land Use Plan for Areas Surrounding Santa class County 
Aisports. ~t the meetii~g, tl-te ALUC moved to forward the following comment 011 the 
proposed override: 

The ALUC continues to adhere to the height i-eg~datioi~s as  stated in the FAA Part 77 
elevations. Although a " No-Hazard" deterininatioi~ has been issued by tl-te FAA, the 
ALUC still finds the General Plan Ainendment and Specific Plan Amendment to be 
inconsistent wit11 the Lnlzd Use Plan fir Alrns Surrounding Snntn ~ l n r n  Counhj Ai~~orts ,  
because the ainendll~ents - propose - t l~eallowal~ce of a maximum building l-teight of 230 
feet in this specific developmei~t proposal, which exceeds the height restriction 
bot~l~c'lary of 206 feet. As a result of the No-Hazard deterininatioi~, the development 
proposal ii~cluded a reduction in the height of the specific proposal to 220 feet. The 
ALUC still found the Gei~eial P l a n  Ai11ei-tdment a i ~ d  Specific Plan Amei-tdment 
inconsistent wit11 the L a ~ d  Use Plan for t l ~ e  same Ieasoii. 

The ALUC fiilcls that the Federal Aviatioil ~ciininistration (FAA) Part 77 Imaginary 
Silrface I-Heisht Restriciioiis, adopted by the ALUC, represents reasonable consideratioii 
for puSlic safety, for which compliance should be required. 

T11e AL.TJC file number is 8969-06R-03. If you have any questions, please do not hesitate 
to contact me at (408) 299-5786, or via e-nail at: i~1ark.co1~olly@y1~-t.sccgov,org. 
Sh-zce~&;, . . 
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County Govemiiient Center, 7 0  W. l-ledding Street, East Wing, 7"' FI., Sail Jose, CA 
951 10 

SANTA CLARA C O U N T Y  (405) 299-5786 FAX (408) 288-9 198 

Mark J Colu~olly 
ALUC Sta.ff Coordinator 
Tms/n~jc - . 



DEPAR'FMENT OF TIUNSPORTATBOPI 
DTVlSION OF AERONAUTICS - M.S NO 
1 120 N STREET 
P. 0.1305 912873 
SACRXiVI 13NT0, CA 94773-0001 
PlrlONl: (9 10) 654-4959 
FAX (9 1 G )  653-953 1 
TTY ( 9  I 6 )  65 1 -6327 

iMr. Allen Tai 
City of Sail Jose 
2QC) East Santa Clara Street, 31d Floor Towcr 
San. Jose CA 93540 

Dear Mr. Tai: 

Gzneyal Plan Test A~neildil~ent Fi!e No. GPOG-T-01, located on the sourhcm colncr of rhe 
intersection of Airport Parkway alld Old Bayshore Highway (40, 50 Ailport/APN: 230-29-065) 

Thank you for irlcluding the California Departinen.t of TI-ansportation (Uepartme~~t:), Division of 
Aeronautics (Division) in the overn~le process for the above-referenced project. California 
F.uhlic. Utilities Code (PUC) Section 21676.5, provides the Department an opportunity to 
co~llrnent an the specific filldingsthat a local govenl~lzent intends to use when proposiog to 
overrule an ~ , i r ~ & r t  Land Use Commission (ALUC). We specifically look to see if the findings 
proposed .will support what is required in State law, PUC Seciiol~ 2'1670 et. seq. The findings 
n ~ i ~ s t  show evidence that the city is "...mil~,imiz.in~ the p~~blic 's  exposure to excessive noise and 
safety hazards within areas around public airports." A.s a tool and suppleil~ent to the PUC, tlie 
Division uses the cui-reilt C ~ z l ~ r l l i a  Airpol? Land Use Pluizning fIc1nc2booli p~~blished January 
2002, to establish. if a project meets the intent ofthe FUC. 

T11c subject project is a gcncral plan amendment to revise the text sectioil of the general plan as i t  
relates to the North San Jose Area Development Policy to allow a change of maxirnum building 
hcight from 150 fsct to 230 fcct on a 6.1 acre site I L U I ~  amend the text of the Rincon South 
Specific Plan on the soutl~~vest corner of the intersection of Airport Park\vay and Highway 101 
(City of San Jose No. GP-06-TOl, 230-29-065). The project area encompasses onc parcel 
located approxi~nately 3,116 feet fro111 tlie Nor~nai~ Y. Mineta San Jose Iizternational Airport. 
We have reviewed the Gnciings to be used to o~:ern~le the Sauta Clara County ALWC and offer 
the following conlments; 

Finding: Sectiolz 1, A-D 
The Santa Cia-a .County ALUC reviewed tlie proposed c.hzfige in text that would allow ''it 
nlasinium building height of 230 feet, which exceeds the ALUC restrictioil of 206 feel f ~ r  the 
suhject site" and made an i~~contpatihle deternsinatioii. The City of San Jose's finding is 
pri~.r~a.rily based on the "No Hazard" delennination by the Federal Aviation Administration 
(FAA) and the conclusion that the AL.UC's drtermil~ation shoiild be consi.stent with the FAA.'s 
detcrminatioii. However, tlic,dete~.n?ination of"5o Hazard" by the 'FAA does not m a n  the State 
ar;d tbe .ALUC cannot apply -stsiotcr stal?dards. An FAA dcterminatic!~ o.F"Ns Hazard" does not 
address whether the propcsed constnictinn is c.c~npatible with ail-port activity in terms of safety 
and noise impacts. The FAA criterion applics to propcrty controlled by the airport prcprietor - 
LFS r ~ l e  is .wi;l~ regard to the safctlj r;f aircraft cperationt;. FAA landuse safety compatibility 
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rruida~~ce is limited to the immed.iate vicinity of the rulzttTay, the runway protectiolz zones at each 
L. 

end of tl~c nlnway, and the protectj.on of navigable airspace. Local gc~vecnm~nts having 
jurisdiction over Salld use are t;vpiially helcl responsible fo:r esiablishii2g b.eighi limitation 
ordinances to prevent new o'bstnlctio~is to Federal Aviation Regulation'(FAR) Part 77. FAR Part 
77 sc~rfdces cover a much greater geographic area, but they were established for the purposes of 
airspace protection, not safety conzpatibility. FAR Part 77, especially thc trarlsitiollal surfaces, 
have rather miniinal correlation to where accide~its occur around airports. !Ye are in conci~rr'cnce 
with S:~nta Clara Ceu~lty ALUC's d o n a l e  for i.ts recom~l~endations. . . 

The pullJose of the ALWC is to provide for thc ordcrly development of areas surroundingpu~blic 
airports ill Sank Clara Co~mty. -fie protectioa of people .nd$mperty on the ground from th:e 
potentiaI conscquenccs of 11ear-airport aircraft accidents is a fu'undarnenlill iarxl .use compatibility- 
pla~ulillg objective. While the chance of an aircraft injuring someone on the ground is 
historically quite low, an aircraft accidant is ;L high c.onsequence event. To yrotecc peopie and 
prcperty c n  tile ground from. the rislis of tlear-airporr aircraft ac.c.idints, some foml of restrictions 
on laild use a e  essential. 

.Ald~.ougl~.tl~e need for com!,atible and safe land uses near ail-poits in California is both a local 
and State. issuc, airpol-t staff, airport lalid use commissions, and airport Iand usc compatibility 
plans are key to protecting ail airport and the ,people residing, working and recreating in the. 
vicinity of an airport. Consideration given to the issue of conxpatible land uses within a n  
 airport.'^ environs s11.ould help to rclieve future conflicts between airports'a~~d their neishboys. 

These comments reflect the areas of concern to the Department's Division of Aeronautics. We 
xppreciate the bp,portunity to review and comment on this project. T.F you. have any questions, 
please c.ail Joanne McDe~mo tt at (9 16) 654-5253. 

c: hlark ConneIly, County of Santa Clara 
Lee Taubeneck, Diskict 4 
Titn Sable, District 4 



Federal  è via ti on Administration 
Ai r  T ra f f i c  . Airspace Branch, ASW-520 
2601 Meachpm Blvd. 
For t  Worth, TX 76137-13520 

Aeronautical Study No. 
2006-AWP-1100-OE 

I s s u e d  Date : 06/20/2006 

~ e b b i e  Kaiser 
F o s t e r  Ai rpor t  Parkway, LLC 
250A Twin Dolphin Drive 
Redwood C i t y ,  CA 94065-1402 

* *  DETERMINATION OF NO HAZARD TO AIR NAVIGATION '** 

The Federal  Aviation Administration has  completed an aeronaut ical  study under 
t h e  provis ions  of 4 9  U . S . C .  , Section 44718 and, i f  appl icab le ,  T i t l e  1 4  of the  
Code of  Federal  Regulations, par t  77, concerning : 

St ruc tu re  T~ype : Building 
Locat ion:  San Jose ,  CA 

37-22-13.74 N .NAD 83 La t i t ude :  
Longitude : 121-55-9 .,68 W 

Heights : 2 2 0  f e e t  above ground l e v e l  (AGL) 
2 6 3  f e e t  above mean s e a ' l e v e l  (-9MSL). 

T h i s  aeronaut ica l  s tudy revealed t h a t  t he  s t r u c t u r e  would have no substantial  
adve r se  e f f e c t  on t h e  s a fe  and e f f i c i e n t  u t i l i z a t i o n  of t h e  navigable airspace 
by a i r c r a f t  o r  on t h e  operat ion of a i r  navigation f a c i l i t i e s .  Therefore, 
pu r suan t  t o  t h e  au thor i ty  delegated t o  me, i t  is  hereby determined that  the 
s t r u c t u r e  would not be a hazard t o  a i r  navigation provided t h e  following 
c o n d i t i o n ( s )  i s  ( a r e )  met: 

A s  a c o n d i t i o ~ .  t o  t h i s  Determination, t he  s t r u c t u r e  i s  marked and/or 
l i g h t e d  i n  accordance with FAA Advisory Ci rcu la r  70/7460-1 7 0/7460-lK, 
o b s t r u c t i o n  Marking and Lighting,  red  l i g h t s  - Chapters 4 , 5  (Red) , &12 

. It i s  required t h a t  the  enclosed FAA Form 7460-2, Notice of Actual Construction 
o r  ~ l t e r a t i o n ,  be completed and returned t o  t h i s  o f f i c e  any time the  project i s  
abandoned o r  : 

A t  l e a s t  -10 days p r i o r  t o  s t a r t  of cons t ruc t ion  . -x- 
(7460-2, Pa r t  I )  

-x- Within 5 days a f t e r  t h e  construct ion reaches i t s  g r e a t e s t  height 
(7460-2, Par t  11) 

See  attachment fo r  addi t iona l  condition (s) o r  information.  

The s t r u c t u r e  considered under t h i s  s tudy l i e s  i n  proximity t o  an airport and 
occupants may be subjected t o  noise from a i r c r a f t  operat ing t o  and from the 
a i r p o r t .  

This  determination expires on 12/20/2'007 unless  : 

( a )  extended, revised o r  t e r m i n a ~ e d  by t h e  i s ~ u i i l g  o f f  ice.  
( b )  t h e  construct ion i s  subject  t o  the  l i cens ing  a c t h o r i t y  of 

t h e  Federal Communications Commission (FCC) and an 
appl ica t ion  f o r  a construction permit has  been f i l e d ,  as  
rsquired by the FCC, within 6 months of the  da t e  of t h i s  
determination. I n  such case ,  the  determination expires  on 



t h e  da te  p r e sc r i bed  by t h e  FCC f o r  completion of 
cons t ruc t i on ,  o r  t h e  da t e  t h e  FCC den ies  t h e  app l i c a t i on .  

NOTE: REQUEST FOR EXTENSION OF THE EFFECTIVE P E R I O D  OF THIS DETERMINATION 
M U S T B E  POSTMARKED OR' DELIVERED TO THIS OFFICE . . AT LEAST 15 DAYS PRIOR TO THE 
EXPIRATION DATE. 

T h i s  de te rmina t ion  i s  s u b j e c t  t o  review if an i n t e r e s t e d  p a r t y  f i l e s  a  pe t i t i o l l  
t h a t  is rece ived  by t h e  FAA on o r  be fore  Ju ly  20, 2006. I n  t h e  event  a  p e t i t i o n  
f o r  review i s  f i l e d , . i t  must contain a  f u l l  s ta tement  of t he  b a s i s  upon which i t  
i s  made and be submitted i n  t r i p l i c a t e  t o  t h e  Manager, Airspace  and Rules 
~ i v i s i o n  - Room 423, Federal  Aviation Adminis t ra t ion,  800 Independence Ave, 
washington,  D . C .  20591. 

T h i s  de te rmina t ion  becomes f i n a l  on J u l y  30,  2 0 0 6  un l e s s  a  p e t i t i o n  is 'timely 
f i l e d .  I n  which ca se ,  t h i s  determinat ion w i l l  not  become f i n a l  pending 
d i s p o s i t i o n  of the  p e t i t i o n .  ~ n t e r e ' s t e d  p a r t i e s  w i l l  be n o t i f i e d  of t he  g ran t  
of  any  review.  For any ques t ions  regarding your p e t i t i o n ,  p l ea se  con tac t  Of f ice  
of  A i r space  and Rules v i a  telephone - -  202-267-8783 - o r  facs imi le  202-267-9328. 

T h i s  de te rmina t ion  i s  based,  i n  p a r t ,  on t h e  foregoing d e s c r i p t i o n  which 
i n c l u d e s  s p e c i f i c  coo rd ina t e s ,  he igh t s ,  f r equency ( i e s )  and power. Any changes 
i n  c o o r d i n a t e s ,  he iyk t s ,  and f requenc ies  o r  u se  of g r e a t e r  power w i l l  void t h i s  
d e t e r m i n a t i o n .  Any.future  cons t ruc t ion  o r  a l t e r a t i o n ,  inc lud ing  inc rease  t o  
h e i g h t s ,  power, or t h e  add i t i on  of o t h e r  t r a n s m i t t e r s ,  r e q u i r e s  sepzra te  no t ice  
t o  t h e  FAA. 

T h i s  determinat ion does include temporary cons t ruc t i on  equipment such as cranes ,  
d e r r i c k s ,  e t c . ,  which may be used dur ing a c t u a l  cons t ruc t i on  of t h e  s t r u c t u r e .  
  ow ever, t h i s  equipment s h a l l  not exceed t h e  ove ra l l  he igh t s  a s  i nd i ca t ed  above. 
Equipment which has a  he igh t  g r e a t e r  than t h e  s t ud i ed  s t r u c t u r e  requ i res  
s e p a r a t e  n o t i c e  t o  t he  FAA. 

T h i s  determinat ion concerns the  e f f e c t  of t h i s  s t r u c t u r e  on t h e . s a f e  and 
e f f i c i e n t  u s e  of navigable  a i r space  by a i r c r a f t  and does no t  r e l i e v e  the sponsor 
of  compliance r e s p o n s i b i l i t i e s  r e l a t i n g  t o  any law, ordinance,  o r  regula t ion of 
any Fede ra l ,  S t a t e ,  o r  l o c a l  government body. 

T h i s  a e r o n a u t i c a l  s tudy  considered and analyzed t h e  impact qn e x i s t i n g  and 
proposed  a r r i v a l ,  d epa r tu r e ,  and en route  procedures f o r  a i r c r a f t  operat ing 
under  bo th  v i s u a l  f l i g h t  r u l e s  and ins t rument  f l i g h t  r u l e s ;  t h e  impact on a l l  
e x i s t i n g  and, planned publ ic-use  a i r p o r t s ,  m i l i t a r y  a i r p o r t s  and ae ronau t ica l  
f a c i l i t i e s ;  and t he  cumulative impact r e s u l t i n g  from t h e  s t ud i ed  s t r u c t u r e  when 
combined w i th  the  impact of o ther  e x i s t i n g  o r  pro2osed s t r u c t u r e s .  The study 
d i s c l o s e d  t h a t  the desc r ibed  s t r u c t u r e  would have no s u b s t a n t i a l  adverse e f f e c t  
on a i r  nav iga t ion .  

An account  of  . the  s tudy  f ind ings ,  a e ronau t i c a l  ob jec t ions  received by the FAA 
d u r i n g  t h e  s tudy  (if a n y ) ,  and t h e  b a s i s  f o r  t h e  FAA's d e c i s i o n  i n  t h i s  matter  
c an  be  found on t h e  following p a g e ( s ) .  

A copy of t h i s  determinat ion w i l l  be forwarded t o  t h e  Federal  Communications 
Conmission i f  the s t r u c t u r e  i s  sub j ec t  t o  t h e i r  l i c e n s i n g  a u t h o r i t y .  



I< we can be of further assistance, please contact our office at (202)267-9219 
On any future correspondence concerning this matter, please refer to 
Aeronautical Study Number 2006-AWP-1100 -OE,  

(signature Control No: 455561-4723-  
- - - - 

Kevin P .. Haggerty 
Manager, Obstruction Evaluation Service 

Attachment ( s )  
Addit'ional In£ ormat ion 
Map 
7460-2 ~ttached 



Additional Information for WSN 2006-AWP-1100-OE 

THE PROPOSAL I S  FOR A HIGHRISE RESIDENTIAL STRUCTURE I N  SAN ' J O S E ,  CALIFORNIA 
THE CLOSEST PUBLIC-USE LANDING AREA I S  SAN J O S E  INTERNATIONAL AIRPORT (SJC) . 

THIS CORNER OF THE STRUCTURE I S  LOCATEC 0 . 6 6  NAUTICAL MILES ( N M )  FROM THE (SJC) 
AIRPORT REFERENCE P O I N T .  

THE STRUCTURE HEIGHT AT THI s POINT IS IDENTIFIED AS AN OBSTRUCTION BY EXCEEDING 
THE ST-AbiDARDS OF FEDERAL AVIATION REGULATION (FAR)  PART 7 7 ,  SUBPART C, AS 

FOLLOWS: 

7 7 .  23 ( a )  ( 2 )  , BY 1 FOOT, A HEIGHT MOXE THAN 2 0 0  FEET ABOVE THE ( S J C )  FIELD 
ELEVATION ( 6 2 ' A M S L ) ,  WITHIN 3 NM OF THE AIRPORT REFERENCE POINT.  

7 7 . 2  5 ( a )  , BY 51 FEET,  A HEIGHT EXCEEDING THE ( S J C )  HORIZONTAL SURFACE. 

FAA EVALUATION HAS FOUND THERE WOULD BE NO SIGNIFICANT ADVERSE EFFECT UPON 
VISUAL FLIGHT RULES (VFR) OPERATIONS, OR UPON INSTRUMENTFLIGHT RULES ( IFR)  
OPERATIONS, OR UPON THE OPERATION OF PN AIR NAVIGATION AID (NAVAID) , I F  THE 
STRUCTURE, AT T H I S  CORNER, WERE BUILT ONLY TO THE MAXIMUM PROPOSED HEIGHT. 

THE PROPOSAL WAS CIRCULAR1 ZED FOR PUBL 1 C COMMENT. NO COMMENTS OR OBJECTIONS 
WERE RECEIVED.  

ADPLICXTION O F  STANDARD VFR T M F F I C  PATTERN CRITERIA FINDS THAT ALTH~)UG,Y THE 
S I T E  UNDERLIES THE AIRCRAFT CATEGORY ( A )  AREA, THE STRUCTURE HEIGHT DOES NOT 
IMPACT VFR TRAFFIC PATTERN OPERATIONS. 

. T H I S  MAXIMUM HEIGHT SKALL INCLUDE ALL ROOF-MOUNTED APPURTENANCES, INCLUDING BUT 
NOT L I M I T E D  TO;  OBSTRUCTION LIGHTING, ANTENNAS S I G N S ,  PARAPETS ELEVATOR 
EQUIPMENT , EI"T. 

UPON THE STRUCTURE REACHING I T S  MAXIMUM HEIGHT,  THE SPONSOR SHALL SUBMITFAA 
FORM 74 6 0  - 2 A S  SUPPLEMENTAL INFORMATION WITH A 1A-ACCURACY A S -  BUILT CERTIFIED 
SURVEY ATTACHED . THE SUPPLEMENTAL INFORMATION WILL BE USED FOR AERONAUTICAL 
CHARTING . 
THE CUMULATIVE IMPACT OF THE STRUCTURE, WHEN COMBINED WITH OTHER PROPOSED OR 
EXISTING STRUCTURES AND TERRAIN, IS NOT CONSIDERED TO BE S I G N I F I C A N T  AND WOULD 
HAVE NO GREATER EFFECT UPON THE SAFE AND E F F I C I E N T  U T I L I Z A T I O N  OF THE NAVIGABLE 
A I R S P A C E .  THE AERONAUTICAL EFFECT I S  KNOWN. 

THEREFORE, I T  I S  DETERMINED TKAT THE PROPOSED STRUCTURE AT T H I S  POINT WOULD NOT 
HAVE A SUBSTANTIAL ADVERSE EFFECT ON THE SAFE AND EFFICIENT UTILIZATION OF THE 
NAVIGABLE AIRSPACE BY AIRCRAFT OR ON ANY A I R  NAVIGATION F A C I L I T Y  AND WOULD NOT 
B E  A HAZARD TO PAIR NAV1GATIC)P.S. 



Map for ASN 2006-AWP-1100-OE 



Airport Land Use Co rnm iss i c  
County Government Center, 70 Vv'. Hedding Street, East Wing, 7'h FI., San Jose, CA 95 1 I 0  
(408) 299-5798 FAX (408) 288-9 198 

SANTA CLARA COUNTY 

April 27, 2006 

Allen Tai, Project Planaeer \ ($u4h l. , V 

City of San Jose 
Department of Plaruung, Buildi'ng and Code Enforcement 
200 East Salzta' Clara Street, .Tower 3 
S ~ I  Jose, CA 95113 

Re: City of San Jose No. GP86-T-(91 
General Plan Text Amendment request to revise text section of the North §an 
JOSE! Developmenf Policy to allow a change of maximum buildinag height from 
150 80 230 feet on a 6.1-acre site and amend the text of Rincsn 3011th Specific 
Plan on the sswthwest corner of the i~ratersectisn of Airport Parkway and 
Highway 191 ( W N  230-219-0651 

Dear Allen: 

Please find enclosed a copy of the agenda and staff recommendation for the above-cited, 
project reviewed by the Santa Clara County hrport  Land Use Cornmissiolz (ALUC) on 
April 26,2006 (ALUC File Number 8969-06R-03). 

General Plan Text Amendment GPO6-T-01 was determined to be inconsistent with 
ALUC policies, as defined in the L1272d Use Plan for Areas Suruou1zdi7zg Slz~zta Clara Cou7zty 
Ai~po~ts ,  because the text amendment proposes allowing a maximum building height of 
230 feet, which exceeds the ALUC height restriction of 206 feet for t l~e  subject site. It is 
the position of the ALUC that the Federa! Avia5o~ Admiristration (FAA) Part 77 
Imaginary Surface height restrictions, adopted by the ALUC in its Land Use Pla71, 
represent a reasonable col~sideration for public safety for which compliance slzould be 
required. 

If you have any questions, please do not hesitate to contact me at (408) 299-5798. 

Sincerely, . .- . 

D a l ~ a  Peak 
ALUC Staff Coordinator 



ITEM 6.b. 

Maximum Allowable Building Height in Feet 

Above Mean Sea LeveI (MSL): The elevation (on the ground) or altitude 
(in the air) of any object, relative to the average sea level. AMSL is used in 
aviatior,; all heights are recorded and reported with respect to AMSL. 
Building height as defined AMSL incorporates distance from mean sea level 
to top of building. 

Above Ground: Above natural or finished grade; varies relative to M L .  

Gemera! 
Flaa 

FAA 

,!&~~ 

Avigation Easement: Airspace or an easement in such airspace above the 
surface of property where necessay to gemit imposition upon such prqei-ty 
of excessive noise, vibration, discomfort, inconvenience, interference with 
use and enjoyment, and any consequent reduction in market value, due to the 
operation of aircraft to and fi-m the airport. 
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with FAA 
No Hazard 
Clearance 

220 

220 

No Change 

159 

Proposed 

i4MSL 
with FAA 
No Hazard 
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277 

277 

No Chawe 

206 
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Above 
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150 

Part 77 
AS low as 

159 
As low as 
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