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SANJOSE	 Memorandum
CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR AND

	

FROM: Stephen M . Haase
CITY COUNCIL

SUBJECT: SEE BELOW

	

DATE: March 16, 2005

Date 3/ 7 3/o5

COUNCIL DISTRICT : 3

SUBJECT: PROPOSED OVERRIDE OF SANTA CLARA COUNTY AIRPORT LAND
USE COMMISSION ACTION REGARDING PLANNED TENTATIVE MAP FILE NO .
PT04-103

RECOMMENDATION

Adopt a resolution overriding a determination by the Santa Clara County Airport Land Use
Commission that Planned Tentative Map file no . PT04-103 is inconsistent with the height

policies found in the Land Use Plait for- Areas Sunrrounding Santa Clar •a

County Airports

.

BACKGROUND

On September 17, 2002, the City Council approved Planned Development (PD) Zoning file no .
PDC01-100 with the adoption of Ordinance No. 26738. The PD Rezoning allowed up to 124
single-family attached residential condominium units on a 0 .77 gross acre site on the west side of
San Pedro Street approximately 130 feet northerly of West Saint James Street . The PD Zoning
authorized a maximum of 16 stories over a garage having a maximum height of 175 feel above
grade . On August 18, 2004, the Executive Director of the Redevelopment Agency approved
Planned Development Permit file no . RPD03-003 to allow the project, wish the maximum set al
170 feet above grade .

The project site lies within the Federal Aviation Administration (FAA) Part 77 height-restricted
area surrounding the airport. The Federal Aviation Administration (FAA) issued a "no hazard"
determination for the proposed PD Zoning, thereby finding that the proposed project would not
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interfere with flights going to and leaving from the Mineta San Jose International Airport .
California State law provides that legislative acts such as the Planned Development Rezoning be
referred to the Airport Land Use Commission (ALUC) for their review, however, the referral
inadvertently was not made when the PD Zoning application was processed in 2001 and 2002 .

Subsequently, the more recent Planned Tentative Map submittal, file no. PT04-103, was referred
to the ALUC as a "courtesy" referral not mandated by law . On January 26, 2005 the ALUC
determined that the Planned Tentative Map file no . PT04-103 is inconsistent with ALUC height
policies, as defined in the Laud Use Planfor Areas Surrotnrding Still la Clara Count}y Airfports
(the "Land Use Plan") . The ALUC Staff Report and Summary of Actions is attached .

The ALUC Plan and State law provide that a city may overrule a determination of the ALUC if it
makes specific findings that the proposed project is consistent with the purposes of California
Public Utilities Code Section 21670 regarding the protection of public health, safety and welfare
in areas surrounding airports . Planning Staff notified the ALUC and CalTrans of the City's
proposed override of the ALUC's action on Planned Tentative Map submittal, file no . PT04-103
and provided copies to these agencies of the City's proposed override findings more than 45 days
in advance of the City Council's hearing date on the proposed override, all in a manner
consistent with applicable State law .

Planning staff recommends the City Council adopt a resolution overriding the ALUC's action on
Planned Tentative Map, File No . PT04-103, as provided for in the ALUC Plan and under State
law. State law requires that the Council action to overrule the ALUC action must be approved
by a two-thirds majority vote .

ANALYSIS

The purpose of the Land Use Plan for,4reas Surrounding Santa Clara Colnrt) , Air ports is to
protect the public's health and safety . The height policies within the "Land Use Plan" are
intended to provide arrival and departure paths to and from airports that arc clear of obstructions
and free of distractions . The "Land Use Plan" sets height standards based on Part 77 of the
Federal Aviation Regulations . As the project's proposed building height of 170 feet exceeds the
imaginary surface standards specified in Part 77 of the Federal Aviation Regulations, the
applicant submitted the project to the FAA for review prior to approval of the PD Zoning, as
required under the regulation and in compliance with General Plan Aviation Policy 947 . On
May 10, 2004, the FAA issued a Determination of No Hazard for the 170-foot high building
subject to conditions subsequently incorporated into the project . This action by the FAA, in
itself, contradicts the ALUC's finding of inconsistency with the height policies of the "Land Use
Plan," and undermines that ALUC finding given that the "Land Use Plan" policies are based on
standards set by the FAA, and the project has complied with those requirements and received a
"Determination of No Hazard" determination by the FAA .

In addition, in compliance with General Plan Aviation Policy #49, as well as ALUC policy, the
property owner granted an Avigation Easement to the City which acknowledges that the project
is impacted by overflights and imposes a building height restriction on the property consistent
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with the FAA's no-hazard determination . The Airport Department has confirmed that the
Avigation Easement was recorded on February 1, 2005 .

The San Jose 2020 General Plan states that "in the Downtown Core Area, the maximum building
height is defined by the airspace requirements of the San Jose International Airport, as
established by the Federal Aviation Administration ." The project site is located in the
Downtown Core Area . Because the FAA has approved the proposed height, the height is
considered in conformance with the San Jose 2020 General Plan height policies for the site .

In addition to the FAA clearance for this project, various other high-rise structures have been
approved and constructed in the vicinity of the subject site that the FAA had reviewed and
determined to be not a hazard to airspace utilization . Examples include (1) the Taylor Towers
residential project at the northwest comer of N . 1 S1 and Taylor Streets, which are nearly one mile
closer to the airport (to the north) and reach a maximum height of 150 feet, and (2) the Opus
Building located at the northeast comer of Santa Clara Street and Notre Dame Avenue, which
has a height of 209 feet and is located approximately 1,000 feet to the south of the real property
that is the subject of Planned Tentative Map application number PT04-103 .

Furthermore, the FAA has issued "no hazard" determinations for other projects in the Downtown
Core that could reach heights of approximately 270 feet. For example, a development known as
the "CIlv1 project" located at the southeast corner of S . 2"6 and San Fernando Streets received a
"no hazard" determination for a proposed height of 273 feet, 9 inches, which height would be
more than 100 feet taller than time proposed height of the stricture located on the real property
that is the subject of Planned Tentative Map application number PT04-103 . With existing and
proposed structures of similar or greater heights in close proximity to the site that is the subject
of Planned Tentative Map application file number PT04-103 found to be acceptable, there does
not appear to be a sound rationale to consider the proposed height of the subject project a safety
hazard .

Conclusion

Based on the above analysis, Planning staff recommends that the City Council adopt a resolution
overriding the ALUC finding that the Planned Tentative Map application file number PT04-103
is inconsistent with the height polices of the "Land Use Plan for Areas Surrounding Santa Clara
County Airports" and that the City Council make specific findings that the proposed project is
consistent with the purposes of PUC Section 21670 regarding the protection of public health,
safety and welfare in areas surrounding airports .

OUTCOMES

Should the City Council override the ALUC's finding that the Planned Tentative Map file no .
PT04-103 is inconsistent with ALUC height policies, as defined in the Land Use Plan for Areas
Surrounding Santa Clara County Airports, Planning Staff will take the subject Planned Tentative
Map to the April 13, 2005 Director's Hearing . At that time, Staff would recommend approval of
the proposal to the Director of Planning, Building, and Code Enforcement . Should the City
Council not override the ALUC's finding of inconsistency with the height policies, Planning
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could not move forward with the approval of the subject Planned Tentative Map . The decision
by the Director of Planning, Building, and Code Enforcement may be appealed to the City
Council .

PUBLIC OUTREACH

Noticed public hearings were held for both the Planned Development Zoning and the Planned
Development Permit, and both projects were approved at those hearings . The decision on the
proposed Planned Tentative Map will be made at a Director's 1-learing, the likely date being
April 13, 2005. Notices of the Director's Hearing will be mailed to all owners and occupants
within 500 feet of the subject site . Additionally, the Director's Hearing agenda will be posted
online, accessible from the Planning Divisions' website .

Notices of the hearing for the City Council override of the ALUC determination of inconsistency
with height policies in the "Land Use Plan" were not required and were not mailed, however, a
summary of the item and a copy of this memo have been posted on the City Council agenda,
accessible from the City of San Jose main website .

COORDINATION

Preparation of this memorandum was coordinated with the Airport Department and the City
Attorney's Office .

CE QA

Resolution No . 68839, PT04-103

SMH:JH:flb

Attachments:

	

Location Map
ALUC Staff Report and Summary of Actions

&F-4r or
7D7-2 S 'EPHEN M. HAASE, DIRECTOR

Planning, Building and Code Enforcement
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4-

ori

	

V1

County Government Center -- 70 West Heddin4 Street
San Jose, California 95110 . Phone (408) 299-5001 . Fax (408) 298-8460

1 . Call to order/Roll Call

2- Public Presentations - This portion of the meeting is reserved for persons desiring to
address the Commission on any matter not on this agenda. Speakers are limited to two
minutes. The law does not permit Commission action or extended discussion on any
item not on the agenda except under special circumstances- Statements that require a
response may be placed on the agenda for the next regular meeting of the Commission .

3 . Approve Minutes - November 17, 2004

County of Santa Clara
Airport Land Use Commission

AGENDA

Airport Land Use Carnrrission, County ofSoltira

.Jranvar,

	

_ ;05

In compliance with the Americans with Disabilities Act, those requiring accommodations
in this meeting should notify the Clerk of the Board's Office 24 hours prior to the meeting
at (408) 299-5001, or TDD (40$) 993-8272 .

a. Consider Negative Declaration and Use Permit to allow the constt -uctiorn and
operation of a helipad for emergency patient evacuation at Kaiser Permanence
Hospital located on a 53-acre site at 700 Lawrence Expressway (City of Santa
Clara File No . PLN 2004-04382

I

DATE: January 26, 2005
TIME : 6 :00 pm
PLACE : Room 157



Commission Agenda

5 .

Staff Recommendation
I . Forward any comments on the Negative Declaration to the City of Santa

Clara
2 . Find the proposed project consistent with ALUC policies, as defined in the

Criteria and Guidelines for Review of Proposals for the Construction of
New Airports and Heliports .

a. Consider Planned Tentative Map Permit to consolidate eight parcels into one lot
for 124 single-family attached condominium units on -2 .77 gross-acre site
located on the west side of San Pedro Street approximately 130 feet north of W .
Saint James Street (City of San Jose File No . PTO4-10 )
Staff Recommendation

	

;
Find the proposed project inconsistent with ALUC height policies, as defined in
the Land Use Plan for Areas Surrounding Santa Clara County Airports .

6. Accept Staff Reports
a. Airport Planner, San Jose International Airport
b . Director of County Airports

7 . Announcements.

8 . Adjourn to [he next regular meeting scheduled on March 23, 2005 at 6 :00 p.m . in the
Chambers of the Board of Supervisors, 70 West Hedding Street, San Jose

f

i
Airport Land Use .Commlssion, County of 5ania Clara

	 Y--

	

January2t, 2005

2



SANTA CLARA COUNTY
ALUC

Airport Land Use Commission
County Government Center, East Wing . 70 West Hedding Street, 7th Floor . San Jose,California 95110
(408) 299-2521 • FAX (408) 279-8537

ALUC SUMMARY OF ACTIONS

REGULAR BUSINESS MEETING

JANUARY 26, 2005

ITEM 4. (REFERRAL)
Consider Negative Declaration and Use Permit to fallow construction and
operation of a helipad for emergency patient, evacuation at Kaiser
Permanente Hospital located on a 53-acre site at 700 Lawrence Expressway
(City of Santa Clara File No . PLN2004-04382)

i
ACTION
The ALUC found the proposed project consistent with ALUC policies, as
defined in the Criteria and Guidelines for Review of Proposals for the
Construction of New Airports and Heliports .

ITEM 5. (REFERRAL)
Consider Planned Tentative Map Permit to consolidate eight parcels into
one lot for 124 single-family attached condominiums on a -77 gross acre
site located on the west side of San Pedro Street approximately 130 feet
north of W. Saint James Street (City of San Jose File':,No- PT04-103)

ACTION
The ALUC found the proposed project inconsistent with ALUC height
policies, as defined in the Land Use Plait for Arezs Surrounding Santa
Clara County Airports .

	

?



DATE:

TO:

FROM :

SUBJECT:

County of Santa Clara
Environmental Resources Agency
Planning and Development
Planning Commission

January 26, 2005

Airporl Land Use Commission

Michael Lopez
Interim Director, Planning Office

I

Board of Supervisors; Donald F . Gage, Blanca Alvaro do, Pete McHugh, Jirn Beak, Liz Krnss
County Execulisie : Paler kutras Jr_

I

I

I

Commission Agenda Date :January 26, 2005

Prepared by=Dana Peak
,Special
(Programs/Program
i Manager

Consider Planned Tentative Map Permit to consolidate eight parcels into one lot
for 124 single-family attached condominium units on a :77 gross-acre site located
on the west side of San Pedro Street approximately 130 feet north of W. Saint
James Street (City of San Jose File No . PTO4-103)

RICOMMMENDED ACTION

Find the proposed project inconsistent with ALUC height policies, as defined in the land Use
Plan for Areas Surrounding Santa Clara County Airports .

	

I

i

REASONS FOR RECOMMENDATION
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The project site is located outside the safety zones (North and South) for San Jose
International Airport . Therefore, ALUC policies related to airport sAfcty are not applicable to
this project .

I
The project site is located outside the 65dB CNEL Contour for San Jose International Airport .
The Land Use Compatibility Chart of Aircraft Noise in the Vicinity ;of San Jose International
Airport indicates that CNEL values less than 65dI3 are considered sill tisfactoiy for residential
use. However, because residents will be exposed to noise disturbance, particularly as planes
fly overhead, and the project site is located on the border of San Jos~ International Airport's
projected 65dB CNEL, the dedication of an avigation easement is required per Land Use Plan
for Areas Surrounding Santa Clara County Airports Policy G-3 . According to San Jose
International Airport planner, Cary Greene, the property owner has already granted the City of
San Jose an avigation easement .

f
The proposed project will exceed the FAA Part 77 208-foot AMSL height restriction for the
site. The ALUC inaintaiiis height restrictions for new structures to ensure that the navigable
airspace immediately surrounding the airport is kept free of obstructibn_ .Proposed projects
should not penetrate above the established height restriction boundarlcs, particularly along the
approach and departure routes . Both arrival and departure paths fi •oni the airport must be kept
clear of tall buildings which would seine as obstacles or possible distractions to pilots during a
critical phase of take-off or landing . The height restriction ensures that pilots operating
aircraft near the airport have a safe space in which to fly and also protects persons occupying
nearby structures . With the'proposed height of the building being approximately 170 feet and
the average elevation of the project site being 83 feet, the projected height of the building is
253 feet AMSL, which exceeds the height limit by 45 feet . Therefore ; the proposed project
cannot be determined consistent with ALUC height policies_ It should be noted that San Jose
International Airport planner, Caiy Greene, has indicated that the FFA issued a Determination
of No Hazard for the 170-foot building . However, the ALUC may iss'ue its own determination
independent of the FFA .

B A CKGROU IND

The proposed project, City Heights at Pellier Park, entails the issuance of a Planned Tentative
Map Permit to consolidate eight parcels into one lot . The project is located on a .77-acre lot at
the intersection of San Pedro Street and Saint James Street . The existing rise of the property is
surface parking . The project consists of the construction of 124 single' family, attached, one

Board of Supervisors : Donald F . Gage, Blanca Aivarado . Pete McHugh . Jim Beall, Liz Kniss
County Executive : Peter Kulras Jr,
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County Executive : Peter Kutras,Jr.

Gornmi ision Agenda Dale :Januar,j 26, 2005

I

and two bedroom condominium units The maximum proposed square footage is 224,700
square feet . The proposed building is 16 stories high with one level of underground
(basement-level) parking . The proposed maximilm height of the building is 1170 feet. The first
three levels of the structure include a mix of residential and parking uses, with the lobby and
main entrance located on the first floor (grade .) The San Jose Redevelopment Agency has
adopted the Platuied Development zoning ordinance (RPD03-003) and San Jose City Council
approved the zoning (PDCO1-100) on September 17, 2002 .

I
ATTACHPjENTS

•

	

Attachment A: Location of Project Site in Relation to ALUC Project Referral Boundary
for San Jose International Airport

•

	

Attaclv»ent B: Location of Project Site iii Relation to 65 CNE1= . Contour for San Jose
¶nternatiotial Airport

•

	

Attachment C: Location of Project Site in Relation to ALUC freight . Restriction
Boundary

∎ Attachment D: City Heights at Pellier Park Project Plans .
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