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Determinations and a 
Resolution Initiating a Regular 
Ordinance Regarding These 
Same Appeals 

DATE: 3/23/2006 
 

 
RECOMMENDATION
 
(a) Adoption of an ordinance as an urgency measure amending Chapter 21.04 of Title 
21 of the San José Municipal Code to add a new section regarding additional appeals of 
environmental clearance determinations, making other related clarifying language 
changes to that same Title, and setting forth the grounds of the urgency; and 
 
(b) Adoption of a resolution initiating amendments to Title 21 to specify additional 
appeals for certain environmental clearance determinations, directing the City Attorney 
and the Administration to prepare a proposed ordinance for City Council consideration, 
and referring the proposed ordinance to the Planning Commission for its 
recommendation or report. 
 
BACKGROUND
 
Regulations under the California Environmental Quality Act of 1970 ("CEQA") have 
been revised in a manner that may expand opportunities to appeal determinations 
regarding environmental clearance under CEQA.  Historically, CEQA regulations have 
provided that when a non-elected decision-making body certifies an environmental 
impact report ("EIR") under CEQA, then that determination may be appealed to the lead 
agency's elected decision-making body (if one exists).  So, for example, in this City, the 
Planning Commission's determination to certify an EIR can be appealed to the City 
Council, as the City's elected decision-making body.   This appeal provision in CEQA 
has been modified to include express references to other types of CEQA clearance 
determinations, such as negative declarations, mitigated negative declarations, and 
determinations that a project is not subject to CEQA. 
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Although the City Council already currently reviews and considers the environmental 
clearance actions taken for each project prior to taking any action upon a project, the 
proposed ordinance would similarly amend the environmental clearance provisions 
contained within the Municipal Code to make express a process under which an 
environmental clearance determination can be appealed to the City Council.  A copy of 
the proposed ordinance is attached to this memorandum for convenient reference. 
 
ANALYSIS
 
The proposed ordinance would retain the City's current appeal processes allowing for 
an appeal of the Planning Commission's determination to certify an EIR.  In addition, the 
proposed Ordinance would expressly provide for an additional appeal to Council of an 
approval of a negative declaration or mitigated negative declaration (in addition to 
retaining the ability to appeal the Director of Planning's decision on an ND to Planning 
Commission).  Similarly, the proposed ordinance would expressly provide for appeals to 
City Council of other environmental clearance determinations such as determinations 
that a project qualifies for an exemption under the provisions of CEQA or Title 21 of the 
San José Municipal Code or that an activity does not constitute a project under CEQA.  
In order to recognize and maintain the ongoing efforts of the City to streamline 
development approvals processing, the proposed ordinance also contains a provision 
that would allow the Council to hear the project that is related to a particular underlying 
environmental clearance determination immediately after its determination on the 
underlying environmental clearance issue, rather than forcing the project to go back 
through the approvals process once again. 
 
The additional appellate procedures contained in the proposed ordinance by and large 
mirror those appeal provisions that the City already has in place in connection with 
appeals of EIR certifications by the Planning Commission to City Council.  The reason 
for this is to facilitate the quick implementation of the provisions contained within the 
proposed urgency ordinance through consistency of process. 
 
The proposed ordinance also contains a statement explaining the grounds for the 
urgency measure.  These grounds include an essential need to clarify and expressly set 
forth an appeal process to City Council for various environmental clearance 
determinations in a manner that will not unduly burden or delay the hundreds of pending 
projects in the City that are subject to CEQA regulations and to remove any confusion 
or ambiguities that may presently exist regarding the ability of the City Council to 
consider environmental clearance determinations under CEQA regulations. 
 
Additionally, a resolution to initiate the development of a regular, non-urgent ordinance 
addressing this appellate process is being brought to Council for consideration.  Since 
the Planning Commission is an integral part of the City's CEQA review and processes, it 
is recommended that the Council forward the regular ordinance to the Planning 
Commission for its report or recommendation prior to the Council's hearing and 
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consideration of the regular ordinance.  The proposed resolution incorporates this 
recommendation. 
 
CONCLUSION
 
That the Council adopt the proposed ordinance regarding additional environmental 
clearance determination appeals as an urgency measure, as well as adopt a resolution 
initiating the development of a regular ordinance and referring the regular ordinance to 
the Planning Commission for report and recommendation prior to City Council 
consideration of the regular ordinance. 
 
 
PUBLIC OUTREACH 
 
Not applicable. 
 
COORDINATION 
 
This memorandum and the proposed ordinance have been coordinated with the 
Planning Division of the Department of Planning, Building and Code Enforcement and 
specifically with the Director, who is designated as the administrator of environmental 
clearance under Title 21 of the San José Municipal Code. 
 
 
CEQA 
 
Not a project. 
 
 

RICHARD DOYLE 
City Attorney 
 
 
By__________________________ 

Renee A.  Gurza 
Sr. Deputy City Attorney 

 
cc:  Les White, City Manager 
 Joseph A. Horwedel, Director of Planning, Building and Code Enforcement 
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