
TO:  HONORABLE MAYOR AND  FROM:  Barbara Attard 
CITY COUNCIL 

SUBJECT:  IPA Supplemental Memo Regarding  DATE:  January 25, 2008 
Proposed Revisions to SJPD Citizen 
Complaint Process 

Council District:  Citywide 
RECOMMENDATIONS 

The City Manager’s Memo does not fulfill Council Referral #18 which expressly directs that 
“Final recommendations are to be brought back to the City Council within 6 months.”  The 
agenda item for Council action is merely receipt of a presentation; 1 no recommendations are 
made regarding the revision of the complaint process.  Thus the IPA proposes that the Council: 

1.  Direct the City Manager to bring final recommendations on the revised complaint process to 
Council.  An effective complaint process would include the following revisions to the non 
misconduct complaint category: 

a.  Nonmisconduct concern definition:  “At intake, a person alleges or raises an issue 
that does not rise to the level of violation of Department/City policy, procedure, rules, 
regulations or the law.” 

b.  Nonmisconduct concern criteria: 
i.  Perception or question of Department member’s conduct that is not an 

allegation regarding a violation of Department/City policy, procedure, rules, 
regulations or the law. 

ii.  Does not contain a misconduct allegation made by a member of the public. 
iii.  Is not a complaint. 

c.  Complaints resolved through preliminary investigation in the preclassification stage 
will be classified as conduct complaints.  Investigations, preliminary or full, will 
result in findings of unfounded, exonerated, not sustained, sustained, no finding or 
complaint withdrawn. 

2.  Reject the Memo’s assertion that the IPA does not have authority to challenge classifications 
and confirm the Council’s action of June 21 st which acknowledges that the IPA can challenge 
classifications. 

3.  Direct the City Attorney to revisit the September 4, 2007 Opinion. 

1 The noticed agenda recommendation is “Receive presentation on the Police Department’s revised definitions and 
objective criteria for the Citizen Complaint Process, as directed by the City Council at the June 21, 2007 Council 
Meeting.”  1/29/08 Agenda, page 17 item 8.2(a).  Office of the City Clerk, 2008 City Council Agenda and Synopses. 
http://www.csj.gov/ 
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BACKGROUND 
Over the last six months, representatives of the City Manager’s Office (CMO), San Jose Police 
Department (SJPD), and the Independent Police Auditor (IPA) (Working Group) have met 
regularly to discuss revised definitions and objective criteria for the citizen complaint process.  I 
would like to acknowledge the time and effort of the other Working Group members in 
proposing revisions and commend the CMO staff for completing the difficult task of 
summarizing the work product and writing the report. 

As stated in the June 21, 2007 Council Referral #18, the purpose of the Working Group was “to 
develop a revised complaint process that determines classification based upon objective criteria 
and definitions for complaint categories.” 2  Completion of the referral did not require unanimous 
agreement on all issues but necessitated thorough analysis and due diligence to assess the 
possible impacts of recommended changes on the overall complaint process. 

The revision project was conducted with the stated outcome to streamline, update, clarify and 
improve the complaint process.  While the process has been streamlined, the IPA is concerned 
about the benefit to the community and the negative implications of some of the recommended 
changes. The Administration’s Memo (Memo) exceeds the parameters of the Council referral 
because the proposed changes have ramifications beyond mere revision of the current complaint 
process. 

The stated goal of establishing objective criteria for the classification process has been widely 
missed. The Memo presents a replacement for the “inquiry” complaint category. 3  This 
replacement is titled “nonmisconduct concern” which is a discretionary category that continues 
the current “inquiry” practice of removing the officer’s names from the shared database. 

The proposed process outlined by the Memo gives the police department and City Manager 
discretion to assign complaint status and classifications, essentially replaces the “inquiry” 
category with “nonmisconduct concern,” and removes the IPA authority to challenge 
classifications.  By doing so, the Memo reaches beyond the Council referral and the authority of 
the City Manager in that it reevaluates, designates, and reduces IPA oversight of the complaint 
process. 

The aspects of the Memo that restructure and limit the involvement of the IPA in crucial 
components of the complaint process are inappropriate.  The revised complaint process includes 
semantic manipulations that undermine the ability of a member of the community to file a 
complaint and the IPA to receive the complaint.  The revised process eliminates IPA review of, 
and challenges to, the classification of complaints.  The Memo states that in the new process 
complainants can file only allegations, the IPA can only receive allegations, and that the SJPD 
and the CMO have unilateral authority over complaint classifications with no oversight by the 
IPA. 4 

The Memo states that the analysis of the authority of the IPA was determined through joint 
analysis/discussions by staff of the CMO and the City Attorney’s office.  The IPA was not in 

2 Council Referral #18, Memo, page 3. 
3 Memo, pages 10 & 16. 
4 Memo, page 9.
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attendance at the meeting(s) and not consulted in the analysis. 5  The Memo cites the City 
Attorney Opinion of September 4, 2007 (Opinion) advising that the Council does not have the 
authority to give the IPA additional authority, yet states that the City Manager and the Chief of 
Police can request/invite the IPA to engage in additional duties. 6  This juxtaposition of authority 
over an “independent” council appointee is inherently contradictory. 

ANALYSIS 

Authority of IPA to Serve the Community in Jeopardy 

The IPA was established to provide the community with an independent review of the complaint 
process to ensure the investigation was fair and complete, and to provide an alternate location for 
a citizen to file a complaint.  Efforts to undermine the independence of the auditor in the 
performance of these duties and responsibilities are expressly prohibited in the San Jose 
Municipal Code. 7  The proposed revision to the existing SJPD citizen complaint process includes 
modifications that negatively impact the responsibilities of the IPA, ultimately jeopardizing the 
ability of the IPA to serve the public and to perform mandated duties. 

Though purporting to embody a narrow interpretation of the City Charter and Municipal Code, 
the Memo and Opinion contain inherent contradictions. 8 In selected areas IPA activity is 
narrowly limited by strict construction of the Charter, but in other areas the Memo states that the 
IPA can take on activities by invitation of the City Manager and the Chief of Police. 9 
Providing authority for the City Manager and the Chief of Police to modify or limit the authority 
of the IPA, an office established to have independent oversight of the Police Department’s 
complaint process, presents a clear conflict of interest. 

Authority to Receive Citizen Complaints Undermined 

The San Jose Municipal Code Section 8.04.010 (C) (1) states, “Any person may, at his or her 
election, file a complaint against any member of the police department with the independent 
auditor for investigation by the police professional standards and conduct unit.” [Emphasis 
added] 

Whereas the Municipal Code expressly allows the office of the IPA to receive complaints, by 
changing the process to receipt of “allegations” rather than complaints, the revised process 

5 Memo, page 10. 
6 Memo, page 10, paragraph 2. 
7 San Jose Municipal Code Section 8.040.020 (B) Independence of the police auditor.  (Attachment 1) 
8 The City Attorney opinion limits the IPA authority to those duties explicitly stated in the Charter, restricting the 
IPA from engaging in any additional duties as assigned by Council.  The IPA submitted a “Supplemental Response 
to City Attorney Opinion on IPA AuthorityCouncil Direction on June 21, 2007” challenging the City Attorney’s 
analysis.  This document and a letter from the ACLU to Mayor Reed and the Council dated September 17, 2008 are 
attached. (Attachment 2) 
9 Memo, page 10, paragraph 2.
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significantly reduces the responsibility and authority of the IPA and conflicts with the Municipal 
Code. 10 

The revision grants discretion to the SJPD to define and classify all complaints, further limiting 
the IPA span of authority.  By charter, the IPA is mandated to audit the “investigation” of 
“complaints.”  That authority is circumvented in the Memo by denying that a preliminary 
investigation is, in fact, an investigation and by giving the SJPD sole authority to discount a 
complaint by classifying it as a nonmisconduct concern. 

Authority to Challenge Classification of Complaints Curtailed 

The classification of a complaint is inextricably tied to the investigation it will receive. The 
Memo states that the IPA has no authority to classify a complaint. 11  The position fails to address 
the distinction between the authority to classify and the authority to challenge the classification. 
The existing and historical practice of the IPA is consistent with both the Charter and the City 
Council action from June 21, 2007, which stated, “(1) Confirm the Independent Police Auditor’s 
(IPA) right to challenge the Police Department’s classification of complaints and inquiries, with 
ultimate resolution by the City Manager.” 12 

IPA authority to challenge classifications is consistent with the IPA’s duty to audit 
investigations; assignment to a classification involves a preliminary investigation and determines 
the level of additional investigation a complaint will receive.  Therefore, authority to review an 
investigation of a complaint must include the authority to review the classification of that 
complaint.  The IPA has the responsibility to request more investigation on any case where the 
investigation is incomplete, whether that investigation was completed in the preclassification 
stage or later in the process, with final resolution by the City Manager. 13 

NonMisconduct Criteria Not Objective 

As stated previously, Council Referral #18 provided that the purpose of the Working Group was 
“to develop a revised complaint process that determines classification based upon objective 
criteria and definitions for complaint categories.” 

The Working Group reduced the eight existing complaint classifications to three:  conduct, 
policy and nonmisconduct concern. 14  While the simplification of complaint classifications and 
related objective criteria improves the existing system by making the categories easier to 
understand, the objective criteria for the nonmisconduct concern presents serious flaws that 
negatively impact the mandated duty of the IPA to review complaint investigations. 

10 The Memo defines a complaint as an expression of dissatisfaction that contains an allegation, which if true, 
demonstrates misconduct.  An allegation, as defined in the Memo is an unproven accusation that a member of the 
Police Department violated a Department or City policy, procedure, rule, regulation or law.  Memo, page 5.  Memo, 
page 9. 
11 Memo, page 10, paragraph 1. 
12 See Attachment 3. 
13 San Jose Municipal Code §8.04.010 (A)(4) 
14 Memo, page 10.
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When the Working Group originally discussed the nonmisconduct concern category, its creation 
was acceptable in that it provided a category suitable for matters that upon initial intake 15 did not 
contain allegations of misconduct.  Both the IPA and SJPD are aware that a number of concerns 
are expressed by the public each year that simply do not represent misconduct matters, thus, a 
category such as nonmisconduct concern is advisable. 16 

Agreement dissipated, however, when the nonmisconduct concern category was changed in 
three critical ways: 17 

•  The pertinent timeframe within which to determine the existence of a complaint was 
greatly expanded from “intake” to “during preclassification.” 
•  The definition of “allegation” shifted from the concept of an “allegation of misconduct” 
as voiced by the citizen at intake to an “allegation of misconduct” as determined by the 
SJPD. 18 

•  The disqualifying criteria of “does not contain a misconduct allegation” was changed to 
“a conduct allegation which does not rise to the level of misconduct.” 19 

As presented by the Memo, the nonmisconduct concern definition and criteria are inappropriate. 
“Nonmisconduct concern” is merely a replacement for the “inquiry” complaint category that has 
proved problematic in the past. 20 

There is, however, a variety of cases that should be classified as conduct complaints even though 
a preliminary investigation may provide sufficient information to close.  Examples would 
include allegations of unlawful searches of cars/homes and resisting arrest cases.  In such 
examples, sufficient evidence may exist after a preliminary investigation to support a finding. 
Because sufficient evidence exists to resolve the complaint, a finding should be made and the 
officer name should be tracked to ensure the efficacy of the Early Warning System and 
compliance with the Pitchess discovery process.  The IPA should be able to review that 
investigation to ensure that it was unbiased and thorough given the allegations made and the 
facts discovered. 

15  Intake is defined as the initial conversation, whether in person or on the phone between a member of the public 
and the IPA or IA staff. 
16 For example, a caller might allege that his Miranda rights were violated; however, within the span of this same 
phone call, the facts are apparent that the caller was neither “in custody” or “under interrogation” and Miranda rights 
would not attach to the interaction between the caller and the officer.  Another example would be that mentioned in 
the city manager’s Memo regarding the person alleging that it was improper for an officer to stand in the middle of 
the road and direct cars to pull over to the side of the road to issue citations.  These examples are nonmisconduct 
concerns. 
17 Memo, page 14. 
18 Such a shift entirely discounts a citizen’s initial misconduct allegation when the SJPD “determines” after the fact 
that an allegation does not rise to the level of misconduct.  The shift will effectively erase misconduct allegations 
initiated by the public rather than address them.  A more balanced approach would be to document the allegations of 
misconduct and make a finding on those allegations after an investigation at the appropriate level.  The proposed 
process undermines the authority of the IPA to review the matter to determine whether it was addressed 
appropriately. 
19 The shifting of this definition creates a system in which the SJPD has unfettered discretion to determine what is or 
is not an allegation in that it alone determines what “rises” to the level of misconduct after some preliminary 
screening with that screening being inaccessible to the IPA for audit purposes. 
20 See IPA 2005 Year End Report at page 15 “The Rise in Cases Classified as Inquiries – An Analysis of Potential 
Impacts;” IPA 2006 MidYear Report at page 7 “the Problem with Inquiries” and IPA 2006 Year End Report at page 
9 “Inquiry complaint classifications.”
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If the nonmisconduct concern classification is adopted as proposed, the existence of a complaint 
will not be determined by the allegation voiced by the complainant but instead will be controlled 
by whether or not the SJPD deems that the accusation rises to the level of misconduct.   The non 
misconduct concern classification will remain a discretionary category maintaining the current 
Inquiry practice of removing officer’s names from the complaint and the shared database. 
Complaints of misconduct made by members of the community will be shielded from effective 
oversight because the IPA is expressly prohibited from reviewing noncomplaints.  Although the 
Memo is contradictory on this point, it expressly states the IPA cannot review nonmisconduct 
issues. 21 

The proposed classification and terminology will undermine the ability of the IPA to perform 
audits to ensure objectivity in specific matters and to perform the reporting duty of tracking and 
reporting on trends/patterns arising from complaints.  If a matter is labeled a nonmisconduct 
concern, it will effectively and immediately be removed from IPA examination.  Officers names 
will be removed making it impossible for the IPA to track officers with multiple complaints and 
report the information to the Council.  The complaints will also be unavailable for Pitchess 
discovery in criminal cases.  The classification of a citizen’s complaint will become a moving 
target, vulnerable to change during a “preliminary screening” by the SJPD. 

In conclusion, the Memo creates a system that allows the police to police its own and reduces 
public confidence in the process, ultimately jeopardizing the ability of the IPA to serve the public 
and to perform mandated duties. 

BARBARA J. ATTARD 
Independent Police Auditor 

21 Memo, page 11, paragraph 1, and page 13, paragraph 5.
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San Jose Municipal Code Chapter 8.04 

INDEPENDENT POLICE AUDITOR 

8.04.010  Duties and responsibilities. 

     In addition to the functions, powers and duties set forth elsewhere in this code, the 
independent police auditor shall have the duties and responsibilities set forth in this 
section. 
A.     Review of internal investigation complaints. The police auditor shall review police 
professional standards and conduct unit investigations of complaints against police 
officers to determine if the investigation was complete, thorough, objective and fair. 
     1.     The minimal number of complaints to be reviewed annually are:  
          a.     All complaints against police officers which allege excessive or unnecessary 
force; and 
          b.     No less than twenty percent of all other complaints. 
     2.     The police auditor may interview any civilian witnesses in the course of the 
review of police professional standards and conduct unit investigations. 
     3.     The police auditor may attend the police professional standards and conduct 
unit interview of any witness including, but not limited to, police officers. The police 
auditor shall not directly participate in the questioning of any such witness but may 
suggest questions to the police professional standards and conduct unit interviewer. 
     4.     The police auditor shall make a request, in writing, to the police chief for further 
investigation whenever the police auditor concludes that further investigation is 
warranted. Unless the police auditor receives a satisfactory written response from the 
police chief, the police auditor shall make a request, in writing, for further investigation to 
the city manager. 
B.     Review of officer-involved shootings. The police auditor shall participate in the 
police department's review of officer involved shootings. 
C.     Community function. 
     1.     Any person may, at his or her election, file a complaint against any member of 
the police department with the independent auditor for investigation by the police 
professional standards and conduct unit. 
     2.     The independent police auditor shall provide timely updates on the progress of 
police professional standards and conduct unit investigations to any complainant who so 
requests. 
D.     Reporting function. The police auditor shall file annual public reports with the city 
clerk for transmittal to the city council which shall: 
     1.     Include a statistical analysis, documenting the number of complaints by 
category, the number of complaints sustained and the actions taken. 
     2.     Analyze trends and patterns. 
     3.     Make recommendations. 
E.     Confidentiality. The police auditor shall comply with all state laws requiring the 
confidentiality of police department records and information as well as the privacy rights 
of all individuals involved in the process. No report to the city council shall contain the 
name of any individual police officer. 
(Ords. 25213, 25274, 25922.) 
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8.04.020      Independence of the police auditor. 

A.     The police auditor shall, at all times, be totally independent and requests for further 
investigations, recommendations and reports shall reflect the views of the police auditor 
alone. 
B.     No person shall attempt to undermine the independence of the police auditor in the 
performance of the duties and responsibilities set forth in Section 8.04.010, above. 
(Ord. 25213.) 
 

San Jose City Charter  § 809. 

OFFICE OF THE INDEPENDENT POLICE AUDITOR 

The Office of the Independent Police Auditor is hereby established. The 
Independent Police Auditor shall be appointed by the Council. Each such 
appointment shall be made as soon as such can reasonably be done after the 
expiration of the latest incumbent’s term of office. Each such appointment shall 
be for a term ending four (4) years from and after the date of expiration of the 
immediately preceding term; provided, that if a vacancy should occur in such 
office before the expiration of the former incumbent’s terms, the Council shall 
appoint a successor to serve only for the remainder of said former incumbent’s 
term. 
 
The office of Independent Police Auditor shall become vacant upon the 
happening before the expiration of his or her term of any of the events set forth in 
subsections (a), (b), (c), (d), (e), (h), (i), (j), (k) and (l) of Section 409 of this 
Charter. The Council, by resolution adopted by not less than ten (10) of its 
members may remove an incumbent from the office of the Independent Police 
Auditor, before the expiration of his or her term, for misconduct, inefficiency, 
incompetence, inability or failure to perform the duties of such office or 
negligence in the performance of such duties, provided it first states in writing the 
reasons for such removal and gives the incumbent an opportunity to be heard 
before the Council in his or her own defense; otherwise, the Council may not 
remove an incumbent from such office before the expiration of his or her term. 
The Independent Police Auditor shall have the following powers and duties: 

(a) Review Police Department investigations of complaints against police 
officers to determine if the investigation was complete, thorough, objective 
and fair. 
(b) Make recommendations with regard to Police Department policies and 
procedures based on the Independent Police Auditor’s review of 
investigations of complaints against police officers. 
(c) Conduct public outreach to educate the community on the role of the 
Independent Police Auditor and to assist the community with the process 
and procedures for investigation of complaints against police officers. 

Added at election November 5, 1996 
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§  809.1. Independent Police Auditor; Power Of Appointment. 

(a) The Independent Police Auditor may appoint and prescribe the duties of 
the professional and technical employees employed in the Office of the 
Independent Police Auditor. Such appointed professional and technical 
employees shall serve in unclassified positions at the pleasure of the 
Independent Police Auditor. The Council shall determine whether a particular 
employee is a “professional” or “technical” employee who may be appointed 
by the Independent Police Auditor pursuant to these Subsections. 
(b) In addition, subject to the Civil Service provisions of this Charter and of 
any Civil Service Rules adopted pursuant thereto, the Independent Police 
Auditor shall appoint all clerical employees employed in the Office of the 
Independent Police Auditor, and when the Independent Police Auditor deems 
it necessary for the good of the service he or she may, subject to the above-
mentioned limitations, suspend without pay, demote, discharge, remove or 
discipline any such employee whom he or she is empowered to appoint. 
(c) Neither the Council nor any of its members nor the Mayor shall in any 
manner dictate the appointment or removal of any such officer or employee 
whom the Independent Police Auditor is empowered to appoint, but the 
Council may express its views and fully and freely discuss with the 
Independent Police Auditor anything pertaining to the appointment and 
removal of such officers and employees. 

Added at election November 5, 1996 
  
 
 
 



ATTACHMENT 2a 
Pg 1 

 

 

 COUNCIL AGENDA: 09-18-2007 
ITEM: 8.1 

 TO: HONORABLE MAYOR AND FROM: Barbara Attard 
  CITY COUNCIL 
 
 SUBJECT: Supplemental Response to City DATE: September 14, 2007 
    Attorney Opinion on IPA Authority 
  -Council Direction on June 21, 2007       
  
 
RECOMMENDATION 
 
That the City Council approve the recommendation of the Independent Police Auditor to direct 
the City Manager to direct the SJPD to conduct administrative investigations in all critical 
incidents in which a death occurs after an officer’s use of force or any other department action, 
and mandate that the IPA review the administrative investigation of all such critical incidents. 
 
BACKGROUND 
 
At the Special Council meeting on June 21, 2007, Council requested action on several items.  
The Council confirmed the IPA’s existing authority to review officer-involved shooting and in-
custody death cases.  The Council directed the City Attorney to return to the City Council (1) 
with a report on the litigation impacts of moving all in-custody death cases that are a result of a 
use of force to the same level of auditing by the IPA as officer-involved shootings; and (2) 
analyze the countywide protocol for in-custody deaths and clarify the distinction between in-
custody deaths and critical incidents.    
 
The City Attorney’s council memo dated September 4, 2007, sets forth a legislative history of 
the creation of the IPA, indicating that such history is relevant to the issue of determining what 
additional duties may be added to the authority and responsibilities of the IPA. The analysis in 
the council memo differs from past practice and past direction given by the City Attorney as to 
the steps needed to make changes to the authority of the Independent Police Auditor.  The City 
Attorney now advises that current authority granted to the IPA by the City Council on April 27, 
2004, i.e. to audit Internal Affairs administrative investigations of officer-involved shooting 
cases, contradicts the authority granted to the IPA in the City Charter. The City Attorney also 
states that granting the IPA authority to audit critical incidents involving death is not consistent 
with the provisions of the Charter. The IPA disagrees with the City Attorney’s analysis based 
upon further review of the Municipal Code and the City Charter. 
 
ATTORNEY’S ANALYSIS OF IPA AUTHORITY IN THE CHARTER 
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The City Attorney’s analysis of the legislative history pertaining to the establishment of the IPA 
states that it is a, “Well established principle that ‘any power not expressly forbidden may be 
exercised by the municipality, and any limitations on its exercise are those that have been 
specified in the charter.’”  Yet, when considering granting the IPA authority to audit non-
complaint death cases, the memo states that, “The lack of such an express permissive provision 
for the granting of additional powers, duties and functions in Charter Section 809, together with 
a consistent history of IPA duties and responsibilities described as a complaint review and future 
policy recommendation function that is memorialized in an agreement with the SJPOA, indicates 
that the Council's specifications of duties, responsibilities, functions or tasks of the Office of the 
Independent Police Auditor must be specific and narrowly drawn, in order to fit within the 
parameters of the Charter, and may not contradict the complaint review function granted to the 
IPA in the Charter.” This conclusion is mistaken. 

The analysis overlooks the authority granted to the Independent Police Auditor under Municipal 
Code §2.04 et seq. defining the functions, powers and duties of the IPA, granted concurrent with 
the addition of the office to the City Charter under section 807. 
 
Section 807 of the City Charter identifies departments established by the initial Charter.  Section 
807 (c) provides that “additional departments may be created by council from time to time 
pursuant to Section 800 (c).  Each department shall have such functions, powers and duties as 
Council may from time to time prescribe.” (Appendix I and II)  
 
Pursuant to City Charter Section 800 and 807 the City established the Office of the Independent 
Police Auditor.  Although Section 809 (Appendix III) does not contain specific additional 
language that the Auditor “shall perform such other functions consistent with this Charter, as 
may be required by council,” Section 807 (c) provides this condition. 
 
The San Jose Municipal Code Sections 2.04.1000 through 2.04.1020 establish the Office of the 
Independent Police Auditor. Section 2.04.1020 specifically states that “In addition to those 
general functions, powers and duties given to the department head by this chapter and other 
provisions of this Code, the independent police auditor “shall perform all other functions and 
duties, consistent with the Charter, assigned by act of the city council.” (Emphasis added) 
(Appendix IV) 
 
In 1999 the City Council accepted the IPA recommendation that the police auditor participate in 
the police department’s review of officer-involved shootings. In 2004 the City Council 
authorized the police auditor to respond to the scene of officer-involved shootings and to receive 
a copy of the IA administrative investigation document for auditing purposes. Most recently, in 
June 2006 the City Council approved the IPA recommendation that the IPA receive copies of the 
homicide report for officer-involved shootings and in-custody deaths. These Council actions 
support the understanding that expansion of, or additions to, the responsibilities granted to the 
IPA are not only intended by the City Council, but also within the Council’s scope of authority.  
 
The 2004 Municipal Code amendment was passed without legal challenge because the authority 
being granted by the City Council was the expansion of the responsibilities and authority of a 
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Charter Department added in 1996. Nothing in the Charter expressly prohibits the City Council 
from expanding the responsibilities of the IPA, and the City Attorney does not present evidence 
that such action is outside the authority of the City Council under the City Charter. The authority 
of the City Council to expand or add responsibilities to the Office of the Independent Police 
Auditor was granted at its creation. 
 
In arguing that the City may not grant or expand additional powers to a department it had the 
authority to create, the City Attorney appears to misconstrue the authority of the City Council to 
expand the responsibilities of the IPA. The expanded authority at issue here is not prohibited by, 
or in conflict with, the State Constitution or the Charter. Though Charter Section 809 does not 
contain the language to include “other duties consistent with this Charter as may be required of 
him or her by the Council,” the authority is not only implied, but stated in related Charter and 
Municipal Code sections. The suggestion that Council may not expand the responsibilities and 
duties if the Office of the Independent Police Auditor is not supported by established law. 
  
CONFIRMATION OF THE IPA’S AUTHORITY 
 
Council direction called for a confirmation of the IPA’s authority to review officer-involved 
shooting and in-custody death cases.     
 
The authority of the IPA to review officer-involved shooting cases derives from the following: 

• A 1999 Municipal Code amendment which stated that “the police auditor shall participate 
in the police department’s review of Officer-Involved Shootings.”    

• Council action on April 27, 2004 which approved IPA recommendations including: 
 

o The IPA will be notified immediately after an officer-involved shooting by the 
Internal Affairs Commander; 

o The IPA may respond to the scene of the officer-involved shooting and contact 
the Internal Affairs Commander at the outer perimeter of the crime scene; 

o The IPA and Internal Affairs Commander will then be briefed as to the details of 
the incident by on-scene personnel; 

o The IPA will be provided with a copy of the Internal Affairs administrative 
investigation document of the officer-involved shooting for auditing purposes as 
soon as practical after the criminal case has been concluded, but prior to the 
closing of the administrative investigation; (emphasis added) 

o The IPA will coordinate outreach efforts immediately after an officer-involved 
shooting incident and the SJPD will ensure that it participates in these forums. 

 
• Council action on February 28, 2006 which approved a recommendation that the IPA 

receive copies of the homicide report for SJPD officer-involved shooting and in-custody 
death incidents.  
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At the direction of the City Attorney, the IPA 2006 Year End Report expressly requested that the 
City Council take action to update the Municipal Code to reflect the authority granted to the IPA 
by the City Council in 2004 and 2006.   
 
City Attorney’s Analysis of IPA Authority to Audit Officer-Involved Shootings  
 
The City Attorney’s report states that the “IPA does not conduct audits of officer-involved 
shootings or, in the language of the Charter, review of officer-involved shootings in the absence 
of a complaint, but participates in the Shooting Incident Training Review Panel.”  
 
 
City Council action on April 27, 2004 included the item: 
 

The IPA will be provided with a copy of the Internal Affairs administrative investigation 
document of the officer-involved shooting for auditing purposes as soon as practical 
after the criminal case has been concluded, but prior to the closing of the administrative 
investigation. 

 
Since April 2004, the IPA has conducted audits of the administrative investigations that 
determine whether the officer’s actions were within policy in all officer-involved shooting cases.  
These audits, as with audits conducted in police misconduct complaints, are conducted to 
determine whether the investigation was complete, thorough, objective, and fair. 
 
The City Attorney recommended language for the IPA 2006 Year End Report asking Council to 
update the Municipal Code to reflect the Council authorized changes to the IPA authority: 
 

The IPA recommends that the Municipal Code accurately reflect the IPA participation in 
such events, namely IA notification to the IPA of an officer-involved shooting, IPA 
authority to respond to the crime scene for briefing by on-scene personnel, IPA receipt of 
the IA investigation document for audit purposes, and IPA receipt of homicide reports for 
officer-involved shooting and in-custody death.   

 
LITIGATION IMPACTS 
 
Definition of “Critical Incidents”   
 
The City Attorney rightly focuses on the threshold issue of defining the term “critical incident.”  
A critical incident may be defined as an incident in which a death occurs after an officer’s use of 
force or other Department action.1   
 
                                                 
1 Law Enforcement Administrative Investigations; A Manual Guide, provides examples of critical incidents 
including: shootings involving a death, a hit, or a miss; an accidental or unintentional firearm discharge; animal 
dispatch by use of a firearm; in-custody death or major injury; detention death or major injury; and police related 
traffic deaths or major injury including pursuits, forcible stops and collisions.  Law Enforcement Administrative 
Investigations; A Manual Guide, 3d edition (2006) by Lou Reiter  
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The City Attorney’s opinion asserts that the IPA is not qualified to determine cause of death. 
Though true, this is not relevant to the purpose of the IPA audit. The review of such incidents by 
the IPA should occur regardless of the cause of death and would not re-evaluate the cause or 
manner of death; it would focus exclusively on whether the actions of the SJPD officers were 
within policy as defined by the duty manual, training bulletins, etc.  
 
Benefits from Administrative Review 
 
The City Attorney’s memorandum states that the risk in civil litigation is where multiple 
investigations present inconsistent or inconclusive results, possibly creating jury confusion and 
added risk to the City. Without more information it is difficult to determine whether the risks 
outweigh the benefits gained by such review.  The City Attorney’s argument does not consider 
the positive effect on litigation engendered by an administrative review followed by an 
independent auditor’s evaluation. The argument can also be made that the Department’s 
administrative review of the officer’s conduct, and an audit by the IPA supporting a thorough, 
fair and objective review, would provide a benefit to the City in the event of litigation. 2   
 
Although several legal investigations could conceivably be conducted, the indispensable 
investigation that should occur is the administrative review conducted by the employer as to 
whether its employees acted within policy.  A fatal critical incident should trigger an 
administrative review to meet standards of best practices of a professional police department.  
The Department has the professional expertise to make this decision because it crafts policies 
and procedures specifically for its department, trains its employees on these tailored policies, and 
monitors the performance of its employees.  The possibility that another expert might review the 
Department’s investigation does not abrogate the unique ability and responsibility of the 
Department to provide its own administrative review.  If the Department, after a vigorous 
investigation, determined that conduct was within policy, then the City is at an advantage to 
determine with greater reliability and speed that a plaintiff’s claim or demand is reasonable or 
unreasonable. Effective management arising out of an administrative review would provide 
methods to more effectively manage risks identified and thus avoid or reduce the occurrence of 
unnecessary or controversial incidents. 
 
Impact of Current IPA Authority  
 
On the question of the litigation impact of moving all in-custody death cases involving a use of 
force to the same level of auditing by the IPA as officer-involved shootings, analysis of this 
question should start with developing the baseline.  The baseline would quantify or qualify what 
are or have been the litigation impacts of the IPA auditing officer-involved shootings.  Only 
when that baseline is defined can one move to a comparison regarding in-custody death cases. 
 

                                                 
2 Citing recommendations made in The Kolts Report prepared for the LA County Sheriff , a review of SO liability 
and risk management found” the relationship between them is clear: The more effectively risks are identified, 
managed, and controlled, the less likely that costly litigation will ensue.” The Los Angeles County Sheriff’s 
Department 3rd Semiannual Report by Special Counsel Merrick J. Bob; December 1994, Page 7   
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• Participation of IPA on Shooting Review Panel 
 
In August 1999, the Municipal Code was amended to allow the IPA to participate on the Officer-
Involved Shooting Incident Training Review Panel. 
 
There were eight officer-involved-shooting cases in 1999, five in 2000, four in 2001, none in 
2002, four in 2003, six in 2004, two in 2005 and three in 2006.3  According to protocol, a 
shooting review panel was convened in most of these cases and the IPA participated in some, if 
not all, of those panels.  Some of these thirty-two cases resulted in civil litigation filed against 
the City. The City Attorney offers nothing to suggest the involvement of the IPA had any impact 
on subsequent litigation. 
 

• IPA Auditing of Officer-Involved-Shooting Cases 
 
In April 2004, the City Council approved several recommendations concerning the office of the 
IPA including a specific recommendation that the IPA be provided with a copy of the Internal  
Affairs administrative investigation of the officer-involved shooting for auditing purposes as 
soon as practical after the criminal case had been concluded, but prior to the closing of the 
administrative investigation.  The plain meaning of the phrase “for auditing purposes” is that the 
IPA will perform its usual audit function of determining whether the investigation was complete 
and supported the findings.   
 
The IPA has audited the officer-involved shootings cases that have occurred since April 2004 to 
determine whether the investigation was complete and supported the findings.  Some of these 
cases resulted in civil litigation filed against the City.  The City Attorney presents no evidence 
that the auditing function of the IPA presented any unusual issues or reason for concern, or that it 
has had any negative impact on litigation. 
 
CONCLUSION 
 
Since 1993 the Office of the Independent Police Auditor has provided the San Jose community 
with an independent review and audit of complaints about officer misconduct, and an avenue for 
public outreach and information.   
 
In 2004 the City Council authorized the IPA to be briefed on officer-involved shooting events in 
real time, audit the Internal Affairs administrative investigation for thoroughness and fairness 
and provide community outreach immediately following an officer-involved shooting.  The IPA 
has reviewed and audited 11 incidents, without disagreement, and without generating additional 
issues of concern or any impact on litigation reported by the City Attorney, the City Council or 
the Police Department.  To deny the authority to audit officer-involved shootings would be a 
serious setback for the IPA and the City, and would undermine community confidence in the 
process. 
 
                                                 
3 These figures are taken from the IPA annual reports for year 2003, 2004, 2005 and 2006.   
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The IPA requests that the City Council reaffirm the authority of the IPA to audit officer-involved 
shooting cases, direct the SJPD to conduct administrative investigations in all critical incidents in 
which a death occurs after an officer’s use of force or other department action, and expand the 
authority of the IPA to audit such critical incidents. 
 
 
 
 
 
       BARBARA J. ATTARD 
       Independent Police Auditor 
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APPENDIX I 
 

SAN JOSE CITY CHARTER 
As Amended through March 2, 2004 

 
ARTICLE VIII 

ADMINISTRATIVE ORGANIZATION 
 SECTION 800. Administrative Organization; General Provisions. 
Subject to the limitations hereinafter specified in this section, the Council shall have the 
following powers and duties: 

(a) The Council, in its discretion, may at any time establish such City offices, 
departments and agencies, in addition to those established by this Charter, as it may 
desire; and shall prescribe the respective functions, powers and duties of such 
additional offices, departments and agencies. The Council shall also prescribe the 
respective functions, powers and duties of those departments which are established by 
Section 807 of this Charter. The Council may at any time add to, take away, reduce or 
otherwise change the respective functions, powers and duties of any of the above 
mentioned offices, departments and agencies. The Council may at any time abolish or 
discontinue any office, department or agency other than those established by this 
Charter. The Council may also, at any time, prescribe additional functions, powers or 
duties for those offices and departments specified in Sections 803 to 807, inclusive, and 
may at any time take away, reduce or otherwise change all or any of such additional 
functions, powers or duties; 

(b) Subject to the limitations hereinafter specified in subsection (c) of this Section, the 
Council may: 

(1) Contract with any “public agency” for the exercise or performance by a 
“public agency” for or on behalf of the City, of any of the powers, duties or 
functions of any office, department or agency of the City established by or 
pursuant to the provisions of this article; 

(2) Contract with any “public agency” for the exercise or performance by the 
City, for or on behalf of any “public agency” of any of the powers, duties or 
functions of any “public agency”; 

(3) Contract with any “public agency” for the joint exercise or performance by 
such “public agency” and the City, for or on behalf of any “public agency” 
and/or the City, of any of the powers, duties or functions of any office, 
department or agency of the City established by or pursuant to the provisions of 
this article and/or of any of the powers, duties or functions of any “public 
agency”; 

(4) Contract with any “private agency” for the exercise or performance by a 
“private agency” or jointly by a “private agency” and the City for or on behalf of 
the City, of any of the powers, duties or functions of any office, department or 
agency established by or pursuant to the provisions of this article; 
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(5) Contract with any “public agency” for the purchase or acquisition by a 
“public agency” by the City, or jointly by both, for or on behalf of the City, a 
“public agency” or both, of any real or personal property, or for the construction 
or making by a “public agency,” by the City, or jointly by both, for or on behalf of 
the City, a “public agency” or both, of any public works project or public 
improvement. 

Each such contract, excepting contracts for specific improvements or projects, and also 
excepting contracts for specific studies or reports to be completed within five years, 
shall be terminable by the City at any time following the expiration of one (1) year from 
and after the date of such contract or at any time following the expiration of such 
shorter period of time as may be specified in the contract. 

In case of and during the term of any such contract, any provisions of this Charter, or 
of any ordinance, resolution or other City regulation, providing for the exercise or 
performance of said powers, duties or functions by a City office, department or agency 
established by or pursuant to the provisions of this article, or specifying a procedure for 
or otherwise controlling or regulating the manner in which such powers, duties or 
functions may be exercised or performed by any City office, department or agency 
established by or pursuant to this article, shall be deemed suspended to the extent that 
they are inconsistent with the performance or exercise by a “public agency” or “private 
agency” of any of such powers, duties or functions pursuant to or as provided by such 
contract. Also, the provisions of Section 1217 of this Charter, and of any City 
ordinance, resolution or other regulation relating to the matters mentioned in said 
Section 1217, shall not apply to any acquisitions or purchases of property, nor to any 
public works projects or improvements, made, constructed or done by a “public agency” 
for or on behalf of the City pursuant to any contract above mentioned in sub-paragraph 
(5) of this sub-section (b), provided that the “public agency,” in doing such things for or 
on behalf of the City, complies with such procedural requirements as would be 
applicable to it if it were to do such things for or on behalf of itself. 

As used in this sub-paragraph (b), “public agency” means the United States of America, 
the State of California, any division, department, office, agency or political or 
administrative subdivision of the United States or of the State of California, or any 
county, municipal corporation (other than the City of San Jose), district, authority or 
other governmental body or organization; and, as used in this sub-section (b), “private 
agency” means any private corporation, firm, association, organization or person. 

(c) Anything hereinabove in this section to the contrary notwithstanding, unless 
authorized by other sections of this Charter, no power, duty or function assigned by 
this Charter to the office of City Clerk, City Attorney, City Auditor, Independent Police 
Auditor or to the Finance Department, shall be discontinued or assigned or transferred 
to any other office, department or agency of the City nor to any “public agency” or 
“private agency” as said terms are hereinabove defined; excepting, however, that the 
Council may provide for the furnishing or performance of special services by another 
office, department or agency or by a “public agency” or a “private agency” to assist the 
office of City Clerk, City Attorney, City Auditor, Independent Police Auditor or the 
Department of Finance in the exercise or performance by them of those powers, duties 
and functions which are assigned to them by this Charter if and when such assistance 
or service is requested or recommended by the head of such office or department. 

Amended at election June 7, 1966 
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Amended at election November 4, 1986 

Amended at election November 3, 1992 

Amended at election November 5, 1996 

 

 
APPENDIX II 

 
SAN JOSE CITY CHARTER 
As Amended through March 2, 2004 

ARTICLE VIII 
ADMINISTRATIVE ORGANIZATION 

 

SECTION 807. Administrative Organization; Other Departments. 
(a) The following Charter departments are hereby established: A Police Department, a 
Fire Department, a Public Works Department, a Parks and Recreation Department, a 
Personnel Department, a Planning Department, an Airport Department and a Library 
Department.  

(b) Additional departments may be created by Council from time to time pursuant to 
Section 800. 

(c) Each department shall have such functions, powers and duties as Council may from 
time to time prescribe. 

Amended at election November 4, 1986 
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APPENDIX III 
 

SAN JOSE CITY CHARTER 
As Amended through March 2, 2004 

ARTICLE VIII 
ADMINISTRATIVE ORGANIZATION 

 
SECTION 809. Office of the Independent Police Auditor 

The Office of the Independent Police Auditor is hereby established. The Independent Police 
Auditor shall be appointed by the Council. Each such appointment shall be made as soon as 
such can reasonably be done after the expiration of the latest incumbent’s term of office. Each 
such appointment shall be for a term ending four (4) years from and after the date of expiration 
of the immediately preceding term; provided, that if a vacancy should occur in such office 
before the expiration of the former incumbent’s terms, the Council shall appoint a successor to 
serve only for the remainder of said former incumbent’s term. 

The office of Independent Police Auditor shall become vacant upon the happening before the 
expiration of his or her term of any of the events set forth in subsections (a), (b), (c), (d), (e), (h), 
(i), (j), (k) and (l) of Section 409 of this Charter. The Council, by resolution adopted by not less 
than ten (10) of its members may remove an incumbent from the office of the Independent 
Police Auditor, before the expiration of his or her term, for misconduct, inefficiency, 
incompetence, inability or failure to perform the duties of such office or negligence in the 
performance of such duties, provided it first states in writing the reasons for such removal and 
gives the incumbent an opportunity to be heard before the Council in his or her own defense; 
otherwise, the Council may not remove an incumbent from such office before the expiration of 
his or her term. 

The Independent Police Auditor shall have the following powers and duties: 

(a) Review Police Department investigations of complaints against police officers to 
determine if the investigation was complete, thorough, objective and fair. 

(b) Make recommendations with regard to Police Department policies and procedures 
based on the Independent Police Auditor’s review of investigations of complaints against 
police officers. 

(c) Conduct public outreach to educate the community on the role of the Independent 
Police Auditor and to assist the community with the process and procedures for 
investigation of complaints against police officers. 

Added at election November 5, 1996 
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APPENDIX IV 
 

SAN JOSÉ MUNICIPAL CODE 
This code is current through Ord. 27626, adopted 12-13-05 

 
TITLE 2 

ADMINISTRATION 
Part 10 

OFFICE OF THE INDEPENDENT POLICE AUDITOR  
 

Sections:  
   2.04.1000   Establishment.   
   2.04.1010   Department head.   
   2.04.1020   Functions, powers and duties.   
 
2.04.1000   Establishment. 
   The office of the independent police auditor is established by Charter Section 809. It shall be 
treated as a department for the purposes of this chapter. The office of the independent police 
auditor shall be totally independent from the police department. 
(Ord. 25209.) 
 
2.04.1010   Department head. 
   The independent police auditor shall be the head of the office of the independent police 
auditor. 
(Ord. 25209.) 
 
2.04.1020   Functions, powers and duties. 
   In addition to those general functions, powers and duties given to the department head by this 
chapter and other provisions of this Code, the independent police auditor shall: 
A.   Act as department head in the supervision of the office of the independent police  auditor. 
B. Perform all other functions and duties, consistent with the Charter, assigned by act of the city 

council. 
(Ord. 25209.) 
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AMERICAN CIVIL LIBERTIES UNION
of J" ",' L',

San Jose Mayor Chuck Reed
San Jose City Council Members
200 East Santa Clara Street
San Jose, CA 95113

September 17, 2007

VIA FACSIMILE

Re: IPA Authority to Review Deaths Following Police Use of Force

Dear Mayor Reed, and Council Members,

Weare writing on behalfof the AmericanCivil LibertiesUnion of Northern
California(ACLU-NC)to urgeyour approvalof recommendationsby the Independent
PoliceAuditor(IPA). We alsowrite to pointout specificflaws in the CityAttorney's
memorandum.We urge you to rejectthe conclusionsof the City Attorney's memo.

Implement IPA Recommendations:

We urge you to approve the following recommendations of the IFA:

1. That the PoliceDepartmentconductan administrativeinvestigationfor all
deaths in policecustodyor followinguse of forceby the San Jose Police
Department(SJPD),and

, '

2. That the Independent Police Auditor (IPA) be granted authority to audit and
review such investigations

Weweighedin to supportthis recommendationwitha letter prior to the June21,
2007Councilmeeting.Administrativereviewwithan IPA audit is essentialto providing
thepublicwithan independentanalysisof howandwhy a memberof the publicdies
followingan altercationwith membersof the SJPD.The IPA currentlyhas authority,
grantedby city council, to auditdeathsfollowingofficer-involvedshootings.Thereis no
reasona deathfollowingthe use of a Taseror someotheruse of force shouldbe treated
any differently.

M. OUINNDELANEY,CHAIRPERSONI ROBERT CAPISTRANO, SUSAN FREIWALD, LISA HONIG, NATALIEWORMEU, VICECHAIRPERSONSI NANCYPEMBERTON,SECRETARY/TREASURER
MAYAHARRIS, EXECUTIVEDIRECTOR I CHERI BRYANT, DEVELOPMENTDIRECTOR I ERIKA CLARK. COMMUNICATIONSDIRECTOR I JUSTINE SARVER~ ORGANIZINGOIRECTORI ALAN SCHLOSSER. LEGALDIRECTOR

ANN BRICK, MARGARET C. CROSBY,.TAMARA LANGE, JULIA HARUMI MASS, MICHAEL RISHER, JORY STEELE. STAFFATTORNEYS I NATASHA MINSKER, NICOLE A, OZER. MARK SCHLOSBERG,POLICYDIRECTORS
STEPHEN V. BOMSE, GENERALCOUNSEL
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At the June Council meeting, you requested the City Attorney to look at whether
there were liability issues surrounding granting the IPA this authority. Rather than
focusing on this issue, the City Attorney has written a lengthy memo outlining why you
as a Council lack the power to grant the IPA such authority.

As explained below, the City Attorney memorandum is incomplete and incorrect
in its analysis. Council most certainly does have the authority to legislate in this area of
municipal affairs and should exercise its authority to provide for the reviews and audits
requested by the IPA.

The City Council Has Authority to Provide the IPA Audit Authority over Death
Cases

The CityAttorney's positionessentiallyis that the CityCouncilcannotgrantthe
IPAthe auditauthorityrequestedbecauseto do so wouldconflictwiththe CityCharter.
To reachthis conclusion,the City Attorneyconductsa strainedanalysisto implya
conflictwherenone exists,and misconstruesthe lawregardingthe powerof local
legislativebodiesto regulatemunicipalaffairs.

As the CityAttorneystatesin his memorandum

It is a well-establishedprinciplein municipallawthatchartercitieshave broad
authoritywith regardto muniCipalaffairs.A typicalstatementof this principleis
that the "enumerationof specifiedpowersin a city charterdoes not result in the
exclusionor limitationof powersnot otherwisespecified.Any such powernot
expresslyforbidden may be exercisedby themunicipality,an any limitationson
its exerciseare those only that havebeen specifiedin the charter."CityAttorney
Memorandum, p. 5.

In otherwords,unlessthe Chartercontainslanguagespecificallystatingthat the
IPA shallnot havea role in reviewingdeathsfollowingthepoliceuse of force, the
Councilhas the authoritytp authorizesuchauditsor reviews.The chartercontainsno
suchlanguage. .

Insteadthe CityAttorneyseeksto implya conflictby lookingat various
provisionsof the City Charterand historysurroundingthe adoptionof the IPA ordinance.
Thereareseveralreasonswhyhis analysisfails.

First,the courtshave generallyheldthat so longas the grantof authorityis not
inconsistentwiththe Charter,conflictswill notbe implied.Illustrativeis DomarElectric
v. Cityof LosAngeles,9 Cal.4th161(1994).There,the CaliforniaSupremeCourt
consideredan ordinancethat requiredsubcontractoroutreachand whetherthat provision

.conflictedwithcharterprovisionsgoverningcompetitivebidding.The'court heldthat it
did not, citingthe principlethat "Charterprovisionsare construedin favor of the exercise
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of the powerover municipalaffairsand 'againstthe existepceof any limitationor
restrictionthereonwhich is not expresslystatedin ~e charter' [citations].Thus
'restrictionsona chartercity'spowermaynotbeimplied.'Domar,9 Ca1.4that 171.

Further, the court found that "where the words of a charter are clear, we may not
add to or alter them to accomplish a purpose that does not appear on the face of the
charteror from its legislativehistory."Domar,9 Ca1.4that 172. Courts consider a conflict
in relation to the purpose of the charter amendment. ld. at 173.

Othercases reach similarconclusions.In Millerv. Cityof Sacramento, for
example, plaintiff taxpayers sued the city and the City Council for exceeding their
authority in creating the position of council budget analyst. The court found ~at the City
Charter authorized the creation of the position unless the Council was expressly barred
from creating such a position by the Charter. Miller v. City of Sacramento, 66 Cal. App.
3d 863 (1977); see also City ofOaklandv. Williams, 15 Cal. 2d 542 (1940), Cal. Const.,
Art. §§5(a), 6(b).

In addition,Californiacourtshaveheldthatrestrictionson the exerciseof
municipalpowersmay not be implied. InSantaMonicav. Grubb,the CityCouncil
adoptedan ordinanceauthorizingthe CityCouncilto issueand sell revenuebondsfor
waterpurposes. While this wasnot explicitlyincludedas withinthe City Council's
powerin the Charter,it neitherconflictedwiththe Charternor the California
Constitution. The courtheld that, becauserevenuebondscouldbe considerednecessary
to the carryingout of municipalaffairs,the sellingof bondsfor waterpurposescouldbe
deemeda permissibleexerciseof power.SantaMonicav. Grubb,245 Cal.App.2d 718
(1966).

The purpose of creating the IPA, according to the City Attorney's memo, was to
provide for the "complete, thorough, objective and fair" investigation of complaints
against peace officers. The Charter Amendment addressing the IPA was not intended to
expand the IPA's authority beyond the ordinance that previously existed, but there is no
indication in the legislative history that that it was in~nded to further restrict City'
Councils from delegatinR additional tasks to the IPA in the future.

In fact, the abilityof CityCouncilto delegateauthorityto the IPA is expressly
providedunder MunicipalCode §2.04.1020.TheMunicipalCodestates:"[i]n additionto
those generalfunctions,powers anddutiesgivento the departmenthead by thischapter
and otherprovisionsof this Code,the independentpoliceauditor' shallperformall other
functionsand duties consistentwiththe Charter,assignedby the act of the CityCouncil.'"
SanJose MunicipalCode §2.04.1O20.Thisprovisionhas existedwithout,to our
knowledge,any legal challenge.

Further,grantingthe IPA authorityto auditdeathsfollowingpoliceuse of force,
is entirelyconsistentwith theIP A's roleof ensuring"complete,thorough,objectiveand
fair" investigationsby the policedepartmentand is no way inconsistentwith its current
roles.
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Second, the City Charter grants the City Council the authority and broad latitude
to legislate in municipal affairs and create additional powers and responsibilities for
departments. San Jose's Charter states in Section 200:

The City of San Jose shall have the power to make &nd
enforce all laws and regulations in respect to municipal
affairs, subject only to such restrictions and limitations as
may be provided in this Charter and in the Constitution of
the State of California. The City shall also have all other
rights, powers and privileges which are not prohibited by,
or in conflict with, the State Constitution or the Charter and
which it would be proper to specifically set forth in this
Charter even though such are not herein set forth. It shall
also have the power to exercise any and all rights, powers
and privileges heretofore or hereafter established, granted
or prescribed by any law of the State, by this Charter or by
other lawful authority, or which a municipal corpdration
might or could exercise under the Constitution and laws of
the State of California.

The enumeration,or specificationin this Charterof any
particularpowershallnot be held to be exclusiveof or any
limitationuponthe generalityof the foregoingprovisions.

In addition,the CaliforniaConstitution,art.XI § 5 statesthat a chartercity has
completepowerovermunicipalaffairs,and,unless limitedby the charter,the City
Councilmay exerciseall powersnot in conflictwiththe CalifonUaConstitution.Courts
have construedthis in favorof the exerciseof powerby City Councils,therebyimplying
no restrictionby the Charterin casesnot explicitlyin conflictwith Charterprovisions.

Whileit is true that the Charterlacksexplicitlanguageregardingthe expansionof
IPA responsibility,there is no languagein the Charterthat in any way prohibitsthe City
CouncilfromexpandingIPA's currentauthority. Further,while section807 doesnot
mentionthe IPAunder subsection(a), it doesincludea provisionunder subsection(b)
that additionaldepartmentsmaybe createdby Council.Subsection(c) then sets forththat
"[e]ach departmentshallhavefunctions,powersand dutiesas Councilmay fromtimeto
time prescribe." This Section,therefore,ensuresthat CityCouncilis intendedto have
authorityover departmentsnot listedin subsection(a).

Third, the City Attorney'sopinionis inconsistentwith past City Councilaction.
Accordingto the IPA, three times,in 1999,2004,and2006 the City Councilpassed
resolutionsor ordinancesexpandingthe dutiesof the IPA. In April 27, 2004, for example,
the Council passed the following: "
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The IPA will be provided with a copy of the Internal Affairs administrative
document of the officer-involved shooing for auditing purposes as soon !is
practical after the criminal case has been concluded, but prior to the closing of the
administ!ative investigation. IPA Memorandum, p. 4.

According to the IPA report, the IPA has been conducting such audits since.
There is no reason why the request to grant the IPA similar authority over deaths that
follow other uses of force other than a firearm would raise any additional legal issues or
otherwise be inconsistent with the Charter.

In asserting that the proposed action conflicts with the Charter, the City Attorney
is making an argument inconsistent with the weight of California law and the past
practice of this Council. His memo should therefore be rejected and the IPA
recommendations adopted.

The City Attorney Ignores Study SUl!:l!:estiol!:Greater Oversil!:ht Decreases Liabilitv
Risk

The CityAttorneyin his memorandumspeculatesabouta numberof waysthat
IPA reviewmay increase liabilityrisk to the city,yet concludesthat ''the risk of
additionalliabilityin this area is very difficultto quantify."He speculatesthat "it is
possiblethat the complexitiespotentiallyaddedto litigationfrom such reviewswould
negativelyaffect the City's exposurean increasethe cost and lengthof litigation."

While the City Attorney devotes one short paragraph on the possibility that IPA
review could improve risk management, he ignores one major study done by Merrick
Bobb, Director of the Police Assessment Resource Center and Independent Monitor to
the Los Angeles County Sheriff Department In it, Bobb reviewed several measures of
liability declined as the result of external review. See Merrick Bobb, Los Angeles County
Sheriff's Department 19thSemiannual Report, February 2005, p. 29-52.

Wepresentedthis informationto CityAttorneyDoyle'priorto his memorandum
beingissuedand invitedJ#mto talk withMr. Bobbabouthis fmdingsand study.Weare
disappointedthat this informationhas notbeenincludedin the CityAttorney's report.

September 14. 2007 Memo From Mayor's Officeis Flawed and Ineffective

We are perplexedby the meaningMayorReed,Vice MayorCortese,and Council
MemberConstance's recent memorecommendingthe acceptanceof the CityAttorney's
memorandumon the IndependentPoliceAuditor'sAuthorityand Legal Issues,whilealso
directingthe IPA to have a role in reviewingin custodydeaths. The CityAt1;orney's
officewasclear that any expansionofIPA authoritywouldneedto go to the votersor a
charteramendment.Acceptingthis opinionwill effectivelyforestallreforms.

It would be ineffective to delegate to the Police Chief to determine how the IPA
would be involved in reviewing these cases for the following reasons:
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First, the Chiefhas been clearthathe is not in favorofIPA review.Thusthis will
onlyserveto delaythe issue further.Ultimately,the CityCouncilwill have to consider
thisissueagain. '

Second, the Chief has been equally clear that he does not consider deaths
following the use of a Taser to be "in custody deaths." The proposed memorandum,
therefore, does not begin to address the very issues that brought us here to begin with.

Third, the memorandum suffers from an,internal contradiction. The memo
suggests that the April 27 2004 council approved process for auditing deaths following an
officer involved shooting be incorporated into the municipal code. Simultaneously, the
memo accepts the City Attorney memorandum, which states that the City Council does
not have the authority to authorize additional audits by the IPA. In this sense, the
proposed memorandum is contradictory and ineffective.

Conclusion

, This issuehas beenunderconsiderationby the City Councilfor sometimenow
andwe stronglyrecommendthatyoumoveforwardto approvethe recommendationof
the IndependentPoliceAuditor.

The IPA recommendationsaremodest,yetwill improveoversightin a critical
area. Suchimprovedoversightwill increasecommunityconfidencein the SanJosePolice
Departmentand its own investigations.Eventhoughthe policechief is resistingthis
change,the recommendationswill ultimatelybenefitthe policedepartment.Publictrust is
essentialto goodpolice communityrelationsandgoodrelationswith the communityare
ultimately necessary for police to fulfill their primary mission - investigating and solving
crimes.

Thankyou for your consideration.If youhave any questions,please giveus a call
at 415-621-2493ext. 316. I lookforwardto seeingyou all at tomorrow's City Council
meeting.

Sincerely,

---:::2--.~- -
Mark Schlosberg
Police Practices Policy Director

Sanjeev Bery
San Jose Director
ACLU of Northern California
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Documentation of Historical Classification Review by IPA 

Excerpts from IPA Reports 
 

 
1993  Office of the Independent Police Auditor First Quarterly Report 
 
III. CONCERNS AND RECOMMENDATIONS  Pg. 8 
The organization and responsibilities of the Office of the Independent Police Auditor 
necessitate that the Office will have more contact with the Internal Affairs Unit than with 
any other division of the San Jose Police Department. 
While the interaction between the Office of the Independent Police Auditor and Internal 
Affairs has largely been very positive, the relationship has produced and exposed some 
problems. 
A. Procedural Complaints 
During the first month of operation of the Office of the Independent Police Auditor, a 
substantial amount of time was spent examining the statistics compiled by the San Jose 
Police Department concerning the number of complaints filed by citizens. It was 
immediately recognized that the Department had a surprisingly small number of 
complaints for a large police department in a city with a population of over 800,000. 
The Office was able to identify the problem after complaints, which were received by the 
Office, were forwarded to the Internal Affairs Unit for investigation. As Internal Affairs 
completed the investigations and returned those complaints to the Office, several had 
been classified by Internal Affairs as .Procedural. complaints. A series of meetings 
between the staff of the Office of the Independent Police Auditor and Internal Affairs 
revealed a two-prong classification process which Internal Affairs uses to classify a 
complaint as procedural or misconduct prior to extensively investigating those 
complaints. 
The problematic distinction between misconduct and procedural complaints creates a 
perception of impropriety on the part of the San Jose Police Department. This is the most 
important issue, which has been identified during the first quarter of operation of the 
Office of the Independent Police Auditor. 
 
1. Defining a Procedural Complaint 
CONCERN: The Internal Affairs Unit employs a distinction between .misconduct and 
.procedural complaints which is the source of complicated and confusing problems for 
citizens and for the Office the Independent Police Auditor. 
A misconduct complaint is one, which alleges a violation of Department policy or a 
violation of law. The problems arise surrounding the classification of a complaint as 
.procedural. The San Jose Police Department employs the following guidelines in 
defining a procedural complaint: 
In order to make a determination as to whether a complaint is labeled a 
Procedural Complaint, the investigator must show that the actions complained 
about pertained to an established procedure, properly employed by a Department 
member, which the complainant understands but believes is inappropriate or not 
valid.16 (emphasis added) 
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It has been the experience of the Office of the Independent Police Auditor, through 
interacting with Internal Affairs and reviewing their cases that the use of the Procedural 
classification needs to be revised. 
An audit of the complaints filed by citizens with the Office of the Independent Police 
Auditor and subsequently investigated by Internal Affairs has revealed that some 
complaints which allege misconduct are inappropriately classified by Internal Affairs as 
procedural. 
 
RECOMMENDATION: It is recommended that the procedural classification should 
only be used where the officer followed Department procedure, but the complaining 
citizen disagrees with the procedure itself and not with the application of that procedure. 
The procedural classification should not be used to classify any complaint where the facts 
provided by the complaining citizen allege misconduct. 
The reformation of the Procedural classification would be facilitated by the creation of 
clear and uniform guidelines and definitions for the Internal Affairs officers to follow in 
making the distinction between misconduct and procedural complaints. Additionally, 
when an Internal Affairs Officer faces a situation in which it is difficult to determine 
whether to make a complaint, a formal misconduct complaint or a procedural complaint, 
the officer should choose the most careful and thorough path, make the complaint formal, 
and have it appropriately investigated as a misconduct complaint. 
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1994  Second Quarter 
 
In twenty-two of the remaining cases, the complainants were not contacted because they 
had either moved, had the phone disconnected or after repeated attempts did not return 
the phone calls. Since January 15, 1994, Internal Affairs has been using the Informal 
Complaint system. 
 
This office has conducted an audit of this new classification system by personally 
contacting the complainants to verify if they were satisfied with the informal handling of 
their complaints. In 22 cases, we successfully contacted the complainants. In six cases, 
we were unable to contact the complainant. In one case, the complaint did not involve the 
San Jose Police Department.  
 
Of those complainants contacted, the survey indicated that the allegations stated were 
compatible with the allegations in the Informal Log. Fifteen of the 22 complainants were 
satisfied with the informal handling of their complaints. Of the four complainants who 
were dissatisfied with the handling of their Informal Complaint, one person will seek to 
formalize the complaint and the three other complainants indicated that they did not wish 
to further pursue the matter. One person was unable to say if he/she was satisfied with the 
informal handling of his/ her complaint. Another person contacted changed his/her 
Informal Complaint to a formal handling of the complaint. Finally, one other complaint 
involved a San Jose police dispatcher. 
 
This audit revealed that the Informal Complaints as defined have been properly identified 
and handled. There were no complaints of undue pressure from Internal Affairs to have 
their complaints filed as Informal. Furthermore, the audit revealed that Internal Affairs 
investigators took time to explain to the complainants their options of filing a Formal or 
Informal Complaint. 
The Auditor will continue to monitor these complaints to ensure that the complainants are 
not pressured into accepting this less formal method of handling their cases. The Auditor 
will also review these cases closely to ensure that only minor transgressions are 
addressed in this manner. In addition, under this new system, the Unit Commander must 
approve the classification of a complaint as Informal. This will standardize the 
classification process so that 
there is uniformity in the Internal Affairs Unit. 
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Mid Year 1996    Not available on line 
 
Page 9 
C. Complaint Classification 
Complaint classification continues to be a concern to the IPA. The IPA recently 
recognized a problem with the classification of Discrimination/Harassment allegations.  
Some complainants that raised allegations of racial discrimination only received Rude 
Conduct allegation instead of the appropriate Discrimination/Harassment allegation. This 
involved a number of cases where a complainant was called a racially derogatory name 
yet, the allegation attached to the complaint only “rude Conduct” as an allegation. After 
the concern was raised with the PSCU, several of the affected complaint allegations were 
changed to accurately list the Discrimination/Harassment allegation. The IPA will be 
monitoring allegations closely. 
 
The IPA’s databases enable the IPA to accurately assess and track complaints from initial 
intake through case closure.  Of those complaints initiated at the IPA, the IPA is able to 
determine if complainant concerns are addressed by comparing the IPA intake statement 
to the PSCU intake statement and its associated allegations.  In order to effectively track 
potential allegations and emerging trends, the IPA is creating a more accurate database of 
those complaints filed at the IPA. The IPA intake will list and track potential allegations 
and emerging trends for comparison to the actual PSCU classification.  If a discrepancy is 
noted, the PSCU liaison will be contacted for clarification.  The IPA is working to 
improve its database system in order to raise concerns with the PSCU in a timely manner 
and, where possible, before complaint closure.  The IPA and the PSCU continue to work 
together to implement a systematic and thorough approach to complaint classification.  
 
 
1995  Year End Rpeort    
 
Classification of complaints.  p 15:   
 
An area that requires special attention is the classification of complaints.  There has been 
a continuous evolution to perfect the classification system.  Some errors were noted in the 
classification of the Informal and Procedural type of complaints because the PSCU first 
completes the investigations and then sends it to the IPA for review, unlike Formal 
complaints which are classified and a copy immediately sent to the IPA prior to the 
investigation.  The classification of a complaint is more difficult to resolve after the 
completion of an investigation.  The PSCU and the IPA will work toward implementing a 
more systematic approach to classifying complaints.  
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