COUNCIL AGENDA: 01-29-08

T M ITEM: 8.2
SAN JOSE Memorandum

CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR AND FROM: Barbara Attard
CITY COUNCIL
SUBJECT: IPA Supplemental Memo Regarding DATE: January 25, 2008

Proposed Revisions to SJPD Citizen
Complaint Process

Council District: Citywide
RECOMMENDATIONS

The City Manager’s Memo does not fulfill Council Referral #18 which expressly directs that
“Final recommendations are to be brought back to the City Council within 6 months.” The
agenda item for Council action is merely receipt of a presentation;! no recommendations are
made regarding the revision of the complaint process. Thus the IPA proposes that the Council:

1. Direct the City Manager to bring final recommendations on the revised complaint process to
Council. An effective complaint process would include the following revisions to the non-
misconduct complaint category:

a. Non-misconduct concern definition: “At intake, a person alleges or raises an issue
that does not rise to the level of violation of Department/City policy, procedure, rules,
regulations or the law.”

b. Non-misconduct concern criteria:

i. Perception or question of Department member’s conduct that is not an
allegation regarding a violation of Department/City policy, procedure, rules,
regulations or the law.

ii. Does not contain a misconduct allegation made by a member of the public.
iii. Is not a complaint.

c. Complaints resolved through preliminary investigation in the pre-classification stage
will be classified as conduct complaints. Investigations, preliminary or full, will
result in findings of unfounded, exonerated, not sustained, sustained, no finding or
complaint withdrawn.

2. Reject the Memo’s assertion that the IPA does not have authority to challenge classifications
and confirm the Council’s action of June 21* which acknowledges that the IPA can challenge

classifications.

3. Direct the City Attorney to revisit the September 4, 2007 Opinion.

1 The noticed agenda recommendation is “Receive presentation on the Police Department’s revised definitions and
objective criteria for the Citizen Complaint Process, as directed by the City Council at the June 21, 2007 Council
Meeting.” 1/29/08 Agenda, page 17 item 8.2(a). Office of the City Clerk, 2008 City Council Agenda and Synopses.
http://www.csj.gov/
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BACKGROUND

Over the last six months, representatives of the City Manager’s Office (CMO), San Jose Police
Department (SJPD), and the Independent Police Auditor (IPA) (Working Group) have met
regularly to discuss revised definitions and objective criteria for the citizen complaint process. |
would like to acknowledge the time and effort of the other Working Group members in
proposing revisions and commend the CMO staff for completing the difficult task of
summarizing the work product and writing the report.

As stated in the June 21, 2007 Council Referral #18, the purpose of the Working Group was “to
develop a revised complaint process that determines classification based upon objective criteria
and definitions for complaint categories.”? Completion of the referral did not require unanimous
agreement on all issues but necessitated thorough analysis and due diligence to assess the
possible impacts of recommended changes on the overall complaint process.

The revision project was conducted with the stated outcome to streamline, update, clarify and
improve the complaint process. While the process has been streamlined, the IPA is concerned
about the benefit to the community and the negative implications of some of the recommended
changes. The Administration’s Memo (Memo) exceeds the parameters of the Council referral
because the proposed changes have ramifications beyond mere revision of the current complaint
process.

The stated goal of establishing objective criteria for the classification process has been widely
missed. The Memo presents a replacement for the “inquiry” complaint category.3 This
replacement is titled “non-misconduct concern” which is a discretionary category that continues
the current “inquiry” practice of removing the officer’s names from the shared database.

The proposed process outlined by the Memo gives the police department and City Manager
discretion to assign complaint status and classifications, essentially replaces the “inquiry”
category with “non-misconduct concern,” and removes the IPA authority to challenge
classifications. By doing so, the Memo reaches beyond the Council referral and the authority of
the City Manager in that it re-evaluates, designates, and reduces IPA oversight of the complaint
process.

The aspects of the Memo that restructure and limit the involvement of the IPA in crucial
components of the complaint process are inappropriate. The revised complaint process includes
semantic manipulations that undermine the ability of a member of the community to file a
complaint and the IPA to receive the complaint. The revised process eliminates IPA review of,
and challenges to, the classification of complaints. The Memo states that in the new process
complainants can file only allegations, the IPA can only receive allegations, and that the SJPD
and the CMO have unilateral authority over complaint classifications with no oversight by the
IPA.#

The Memo states that the analysis of the authority of the IPA was determined through joint
analysis/discussions by staff of the CMO and the City Attorney’s office. The IPA was not in

2 Council Referral #18, Memo, page 3.
3 Memo, pages 10 & 16.
4 Memo, page 9.
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attendance at the meeting(s) and not consulted in the analysis.> The Memo cites the City
Attorney Opinion of September 4, 2007 (Opinion) advising that the Council does not have the
authority to give the IPA additional authority, yet states that the City Manager and the Chief of
Police can request/invite the IPA to engage in additional duties.® This juxtaposition of authority
over an “independent” council appointee is inherently contradictory.

ANALYSIS
Authority of IPA to Serve the Community in Jeopardy

The IPA was established to provide the community with an independent review of the complaint
process to ensure the investigation was fair and complete, and to provide an alternate location for
a citizen to file a complaint. Efforts to undermine the independence of the auditor in the
performance of these duties and responsibilities are expressly prohibited in the San Jose
Municipal Code.” The proposed revision to the existing SJPD citizen complaint process includes
modifications that negatively impact the responsibilities of the IPA, ultimately jeopardizing the
ability of the IPA to serve the public and to perform mandated duties.

Though purporting to embody a narrow interpretation of the City Charter and Municipal Code,
the Memo and Opinion contain inherent contradictions. 8 In selected areas IPA activity is
narrowly limited by strict construction of the Charter, but in other areas the Memo states that the
IPA can take on activities by invitation of the City Manager and the Chief of Police. °

Providing authority for the City Manager and the Chief of Police to modify or limit the authority
of'the IPA, an office established to have independent oversight of the Police Department’s
complaint process, presents a clear conflict of interest.

Authority to Receive Citizen Complaints Undermined

The San Jose Municipal Code Section 8.04.010 (C) (1) states, “Any person may, at his or her
election, file a complaint against any member of the police department with the independent
auditor for investigation by the police professional standards and conduct unit.” [Emphasis
added]

Whereas the Municipal Code expressly allows the office of the IPA to receive complaints, by
changing the process to receipt of “allegations” rather than complaints, the revised process

5 Memo, page 10.

6 Memo, page 10, paragraph 2.

7 San Jose Municipal Code Section 8.040.020 (B) Independence of the police auditor. (Attachment 1)

8 The City Attorney opinion limits the IPA authority to those duties explicitly stated in the Charter, restricting the
IPA from engaging in any additional duties as assigned by Council. The IPA submitted a “Supplemental Response
to City Attorney Opinion on IPA Authority-Council Direction on June 21, 2007” challenging the City Attorney’s
analysis. This document and a letter from the ACLU to Mayor Reed and the Council dated September 17, 2008 are
attached. (Attachment 2)

9 Memo, page 10, paragraph 2.
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significantly reduces the responsibility and authority of the IPA and conflicts with the Municipal
Code.10

The revision grants discretion to the SJPD to define and classify all complaints, further limiting
the IPA span of authority. By charter, the IPA is mandated to audit the “investigation” of
“complaints.” That authority is circumvented in the Memo by denying that a preliminary
investigation is, in fact, an investigation and by giving the SJPD sole authority to discount a
complaint by classifying it as a non-misconduct concern.

Authority to Challenge Classification of Complaints Curtailed

The classification of a complaint is inextricably tied to the investigation it will receive. The
Memo states that the IPA has no authority to classify a complaint.!! The position fails to address
the distinction between the authority to classify and the authority to challenge the classification.
The existing and historical practice of the IPA is consistent with both the Charter and the City
Council action from June 21, 2007, which stated, “(1) Confirm the Independent Police Auditor’s
(IPA) right to challenge the Police Department’s classification of complaints and inquiries, with
ultimate resolution by the City Manager.”12

IPA authority to challenge classifications is consistent with the IPA’s duty to audit
investigations; assignment to a classification involves a preliminary investigation and determines
the level of additional investigation a complaint will receive. Therefore, authority to review an
investigation of a complaint must include the authority to review the classification of that
complaint. The IPA has the responsibility to request more investigation on any case where the
investigation is incomplete, whether that investigation was completed in the pre-classification
stage or later in the process, with final resolution by the City Manager.13

Non-Misconduct Criteria Not Objective

As stated previously, Council Referral #18 provided that the purpose of the Working Group was
“to develop a revised complaint process that determines classification based upon objective
criteria and definitions for complaint categories.”

The Working Group reduced the eight existing complaint classifications to three: conduct,
policy and non-misconduct concern.'* While the simplification of complaint classifications and
related objective criteria improves the existing system by making the categories easier to
understand, the objective criteria for the non-misconduct concern presents serious flaws that
negatively impact the mandated duty of the IPA to review complaint investigations.

10 The Memo defines a complaint as an expression of dissatisfaction that contains an allegation, which if true,
demonstrates misconduct. An allegation, as defined in the Memo is an unproven accusation that a member of the
Police Department violated a Department or City policy, procedure, rule, regulation or law. Memo, page 5. Memo,
page 9.

11 Memo, page 10, paragraph 1.

12 See Attachment 3.

13 San Jose Municipal Code §8.04.010 (A)(4)

14 Memo, page 10.
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When the Working Group originally discussed the non-misconduct concern category, its creation
was acceptable in that it provided a category suitable for matters that upon initial intake!> did not
contain allegations of misconduct. Both the IPA and SJPD are aware that a number of concerns
are expressed by the public each year that simply do not represent misconduct matters, thus, a
category such as non-misconduct concern is advisable. 16

Agreement dissipated, however, when the non-misconduct concern category was changed in
three critical ways: 17
e The pertinent timeframe within which to determine the existence of a complaint was
greatly expanded from “intake” to “during pre-classification.”
e The definition of “allegation” shifted from the concept of an “allegation of misconduct”
as voiced by the citizen at intake to an “allegation of misconduct” as determined by the
SJPD.18
e The disqualifying criteria of “does not contain a misconduct allegation” was changed to
“a conduct allegation which does not rise to the level of misconduct.” 19
As presented by the Memo, the non-misconduct concern definition and criteria are inappropriate.
“Non-misconduct concern” is merely a replacement for the “inquiry” complaint category that has
proved problematic in the past.20

There is, however, a variety of cases that should be classified as conduct complaints even though
a preliminary investigation may provide sufficient information to close. Examples would
include allegations of unlawful searches of cars/homes and resisting arrest cases. In such
examples, sufficient evidence may exist after a preliminary investigation to support a finding.
Because sufficient evidence exists to resolve the complaint, a finding should be made and the
officer name should be tracked to ensure the efficacy of the Early Warning System and
compliance with the Pitchess discovery process. The IPA should be able to review that
investigation to ensure that it was unbiased and thorough given the allegations made and the
facts discovered.

15 Intake is defined as the initial conversation, whether in person or on the phone between a member of the public
and the IPA or IA staff.

16 For example, a caller might allege that his Miranda rights were violated; however, within the span of this same
phone call, the facts are apparent that the caller was neither “in custody” or “under interrogation” and Miranda rights
would not attach to the interaction between the caller and the officer. Another example would be that mentioned in
the city manager’s Memo regarding the person alleging that it was improper for an officer to stand in the middle of
the road and direct cars to pull over to the side of the road to issue citations. These examples are non-misconduct
concerns.

17 Memo, page 14.

18 Such a shift entirely discounts a citizen’s initial misconduct allegation when the SJPD “determines” after the fact
that an allegation does not rise to the level of misconduct. The shift will effectively erase misconduct allegations
initiated by the public rather than address them. A more balanced approach would be to document the allegations of
misconduct and make a finding on those allegations after an investigation at the appropriate level. The proposed
process undermines the authority of the IPA to review the matter to determine whether it was addressed
appropriately.

19 The shifting of this definition creates a system in which the SJPD has unfettered discretion to determine what is or
is not an allegation in that it alone determines what “rises” to the level of misconduct after some preliminary
screening with that screening being inaccessible to the IPA for audit purposes.

20 See IPA 2005 Year End Report at page 15 “The Rise in Cases Classified as Inquiries — An Analysis of Potential
Impacts;” IPA 2006 Mid-Year Report at page 7 “the Problem with Inquiries” and IPA 2006 Year End Report at page
9 “Inquiry complaint classifications.”
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If the non-misconduct concern classification is adopted as proposed, the existence of a complaint
will not be determined by the allegation voiced by the complainant but instead will be controlled
by whether or not the SJPD deems that the accusation rises to the level of misconduct. The non-
misconduct concern classification will remain a discretionary category maintaining the current
Inquiry practice of removing officer’s names from the complaint and the shared database.
Complaints of misconduct made by members of the community will be shielded from effective
oversight because the IPA is expressly prohibited from reviewing non-complaints. Although the
Memo is contradictory on this point, it expressly states the IPA cannot review non-misconduct
issues.?!

The proposed classification and terminology will undermine the ability of the IPA to perform
audits to ensure objectivity in specific matters and to perform the reporting duty of tracking and
reporting on trends/patterns arising from complaints. If a matter is labeled a non-misconduct
concern, it will effectively and immediately be removed from IPA examination. Officers names
will be removed making it impossible for the IPA to track officers with multiple complaints and
report the information to the Council. The complaints will also be unavailable for Pitchess
discovery in criminal cases. The classification of a citizen’s complaint will become a moving
target, vulnerable to change during a “preliminary screening” by the SJPD.

In conclusion, the Memo creates a system that allows the police to police its own and reduces
public confidence in the process, ultimately jeopardizing the ability of the IPA to serve the public

and to perform mandated duties.
/ )
/ZL/» %Wh\

\
BARBARA J. ATTARD

Independent Police Auditor

21 Memo, page 11, paragraph 1, and page 13, paragraph 5.
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San Jose Municipal Code Chapter 8.04
INDEPENDENT POLICE AUDITOR

8.04.010 Duties and responsibilities.

In addition to the functions, powers and duties set forth elsewhere in this code, the
independent police auditor shall have the duties and responsibilities set forth in this
section.

A. Review of internal investigation complaints. The police auditor shall review police
professional standards and conduct unit investigations of complaints against police
officers to determine if the investigation was complete, thorough, objective and fair.

1. The minimal number of complaints to be reviewed annually are:

a. All complaints against police officers which allege excessive or unnecessary
force; and
b. No less than twenty percent of all other complaints.

2. The police auditor may interview any civilian witnesses in the course of the
review of police professional standards and conduct unit investigations.

3. The police auditor may attend the police professional standards and conduct
unit interview of any witness including, but not limited to, police officers. The police
auditor shall not directly participate in the questioning of any such witness but may
suggest questions to the police professional standards and conduct unit interviewer.

4. The police auditor shall make a request, in writing, to the police chief for further
investigation whenever the police auditor concludes that further investigation is
warranted. Unless the police auditor receives a satisfactory written response from the
police chief, the police auditor shall make a request, in writing, for further investigation to
the city manager.

B. Review of officer-involved shootings. The police auditor shall participate in the
police department's review of officer involved shootings.
C. Community function.

1. Any person may, at his or her election, file a complaint against any member of
the police department with the independent auditor for investigation by the police
professional standards and conduct unit.

2. The independent police auditor shall provide timely updates on the progress of
police professional standards and conduct unit investigations to any complainant who so
requests.

D. Reporting function. The police auditor shall file annual public reports with the city
clerk for transmittal to the city council which shall:

1. Include a statistical analysis, documenting the number of complaints by
category, the number of complaints sustained and the actions taken.

2. Analyze trends and patterns.

3. Make recommendations.

E. Confidentiality. The police auditor shall comply with all state laws requiring the
confidentiality of police department records and information as well as the privacy rights
of all individuals involved in the process. No report to the city council shall contain the
name of any individual police officer.

(Ords. 25213, 25274, 25922.)
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8.04.020 Independence of the police auditor.

A. The police auditor shall, at all times, be totally independent and requests for further
investigations, recommendations and reports shall reflect the views of the police auditor
alone.

B. No person shall attempt to undermine the independence of the police auditor in the
performance of the duties and responsibilities set forth in Section 8.04.010, above.

(Ord. 25213.)

San Jose City Charter § 809.

OFFICE OF THE INDEPENDENT POLICE AUDITOR

The Office of the Independent Police Auditor is hereby established. The
Independent Police Auditor shall be appointed by the Council. Each such
appointment shall be made as soon as such can reasonably be done after the
expiration of the latest incumbent’s term of office. Each such appointment shall
be for a term ending four (4) years from and after the date of expiration of the
immediately preceding term; provided, that if a vacancy should occur in such
office before the expiration of the former incumbent’s terms, the Council shall
appoint a successor to serve only for the remainder of said former incumbent’s
term.

The office of Independent Police Auditor shall become vacant upon the
happening before the expiration of his or her term of any of the events set forth in
subsections (a), (b), (c), (d), (e), (h), (i), (j), (k) and (I) of Section 409 of this
Charter. The Council, by resolution adopted by not less than ten (10) of its
members may remove an incumbent from the office of the Independent Police
Auditor, before the expiration of his or her term, for misconduct, inefficiency,
incompetence, inability or failure to perform the duties of such office or
negligence in the performance of such duties, provided it first states in writing the
reasons for such removal and gives the incumbent an opportunity to be heard
before the Council in his or her own defense; otherwise, the Council may not
remove an incumbent from such office before the expiration of his or her term.
The Independent Police Auditor shall have the following powers and duties:

(a) Review Police Department investigations of complaints against police

officers to determine if the investigation was complete, thorough, objective

and fair.

(b) Make recommendations with regard to Police Department policies and

procedures based on the Independent Police Auditor’s review of

investigations of complaints against police officers.

(c) Conduct public outreach to educate the community on the role of the

Independent Police Auditor and to assist the community with the process

and procedures for investigation of complaints against police officers.
Added at election November 5, 1996
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8§ 809.1. Independent Police Auditor; Power Of Appointment.

(a) The Independent Police Auditor may appoint and prescribe the duties of
the professional and technical employees employed in the Office of the
Independent Police Auditor. Such appointed professional and technical
employees shall serve in unclassified positions at the pleasure of the
Independent Police Auditor. The Council shall determine whether a particular
employee is a “professional” or “technical” employee who may be appointed
by the Independent Police Auditor pursuant to these Subsections.
(b) In addition, subject to the Civil Service provisions of this Charter and of
any Civil Service Rules adopted pursuant thereto, the Independent Police
Auditor shall appoint all clerical employees employed in the Office of the
Independent Police Auditor, and when the Independent Police Auditor deems
it necessary for the good of the service he or she may, subject to the above-
mentioned limitations, suspend without pay, demote, discharge, remove or
discipline any such employee whom he or she is empowered to appoint.
(c) Neither the Council nor any of its members nor the Mayor shall in any
manner dictate the appointment or removal of any such officer or employee
whom the Independent Police Auditor is empowered to appoint, but the
Council may express its views and fully and freely discuss with the
Independent Police Auditor anything pertaining to the appointment and
removal of such officers and employees.

Added at election November 5, 1996
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CAPITAL OF SILICON VALLEY

TO: HONORABLE MAYOR AND FROM: Barbara Attard
CITY COUNCIL
SUBJECT: Supplemental Response to City DATE: September 14, 2007

Attorney Opinion on IPA Authority
-Council Direction on June 21, 2007

RECOMMENDATION

That the City Council approve the recommendation of the Independent Police Auditor to direct
the City Manager to direct the SJIPD to conduct administrative investigations in all critical
incidents in which a death occurs after an officer’s use of force or any other department action,
and mandate that the IPA review the administrative investigation of all such critical incidents.

BACKGROUND

At the Special Council meeting on June 21, 2007, Council requested action on several items.
The Council confirmed the IPA’s existing authority to review officer-involved shooting and in-
custody death cases. The Council directed the City Attorney to return to the City Council (1)
with a report on the litigation impacts of moving all in-custody death cases that are a result of a
use of force to the same level of auditing by the IPA as officer-involved shootings; and (2)
analyze the countywide protocol for in-custody deaths and clarify the distinction between in-
custody deaths and critical incidents.

The City Attorney’s council memo dated September 4, 2007, sets forth a legislative history of
the creation of the IPA, indicating that such history is relevant to the issue of determining what
additional duties may be added to the authority and responsibilities of the IPA. The analysis in
the council memao differs from past practice and past direction given by the City Attorney as to
the steps needed to make changes to the authority of the Independent Police Auditor. The City
Attorney now advises that current authority granted to the IPA by the City Council on April 27,
2004, i.e. to audit Internal Affairs administrative investigations of officer-involved shooting
cases, contradicts the authority granted to the IPA in the City Charter. The City Attorney also
states that granting the IPA authority to audit critical incidents involving death is not consistent
with the provisions of the Charter. The IPA disagrees with the City Attorney’s analysis based
upon further review of the Municipal Code and the City Charter.

ATTORNEY’S ANALYSIS OF IPA AUTHORITY IN THE CHARTER
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The City Attorney’s analysis of the legislative history pertaining to the establishment of the IPA
states that it is a, “Well established principle that ‘any power not expressly forbidden may be
exercised by the municipality, and any limitations on its exercise are those that have been
specified in the charter.” Yet, when considering granting the IPA authority to audit non-
complaint death cases, the memo states that, “The lack of such an express permissive provision
for the granting of additional powers, duties and functions in Charter Section 809, together with
a consistent history of IPA duties and responsibilities described as a complaint review and future
policy recommendation function that is memorialized in an agreement with the SJPOA, indicates
that the Council's specifications of duties, responsibilities, functions or tasks of the Office of the
Independent Police Auditor must be specific and narrowly drawn, in order to fit within the
parameters of the Charter, and may not contradict the complaint review function granted to the
IPA in the Charter.” This conclusion is mistaken.

The analysis overlooks the authority granted to the Independent Police Auditor under Municipal
Code §2.04 et seq. defining the functions, powers and duties of the IPA, granted concurrent with
the addition of the office to the City Charter under section 807.

Section 807 of the City Charter identifies departments established by the initial Charter. Section
807 (c) provides that “additional departments may be created by council from time to time
pursuant to Section 800 (c). Each department shall have such functions, powers and duties as
Council may from time to time prescribe.” (Appendix | and 1)

Pursuant to City Charter Section 800 and 807 the City established the Office of the Independent
Police Auditor. Although Section 809 (Appendix I11) does not contain specific additional
language that the Auditor “shall perform such other functions consistent with this Charter, as
may be required by council,” Section 807 (c) provides this condition.

The San Jose Municipal Code Sections 2.04.1000 through 2.04.1020 establish the Office of the
Independent Police Auditor. Section 2.04.1020 specifically states that “In addition to those
general functions, powers and duties given to the department head by this chapter and other
provisions of this Code, the independent police auditor “shall perform all other functions and
duties, consistent with the Charter, assigned by act of the city council.” (Emphasis added)
(Appendix V)

In 1999 the City Council accepted the IPA recommendation that the police auditor participate in
the police department’s review of officer-involved shootings. In 2004 the City Council
authorized the police auditor to respond to the scene of officer-involved shootings and to receive
a copy of the 1A administrative investigation document for auditing purposes. Most recently, in
June 2006 the City Council approved the IPA recommendation that the IPA receive copies of the
homicide report for officer-involved shootings and in-custody deaths. These Council actions
support the understanding that expansion of, or additions to, the responsibilities granted to the
IPA are not only intended by the City Council, but also within the Council’s scope of authority.

The 2004 Municipal Code amendment was passed without legal challenge because the authority
being granted by the City Council was the expansion of the responsibilities and authority of a
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Charter Department added in 1996. Nothing in the Charter expressly prohibits the City Council
from expanding the responsibilities of the IPA, and the City Attorney does not present evidence
that such action is outside the authority of the City Council under the City Charter. The authority
of the City Council to expand or add responsibilities to the Office of the Independent Police
Auditor was granted at its creation.

In arguing that the City may not grant or expand additional powers to a department it had the
authority to create, the City Attorney appears to misconstrue the authority of the City Council to
expand the responsibilities of the IPA. The expanded authority at issue here is not prohibited by,
or in conflict with, the State Constitution or the Charter. Though Charter Section 809 does not
contain the language to include “other duties consistent with this Charter as may be required of
him or her by the Council,” the authority is not only implied, but stated in related Charter and
Municipal Code sections. The suggestion that Council may not expand the responsibilities and
duties if the Office of the Independent Police Auditor is not supported by established law.

CONFIRMATION OF THE IPA’S AUTHORITY

Council direction called for a confirmation of the IPA’s authority to review officer-involved
shooting and in-custody death cases.

The authority of the IPA to review officer-involved shooting cases derives from the following:
e A 1999 Municipal Code amendment which stated that “the police auditor shall participate
in the police department’s review of Officer-Involved Shootings.”
e Council action on April 27, 2004 which approved IPA recommendations including:

o The IPA will be notified immediately after an officer-involved shooting by the
Internal Affairs Commander;

o The IPA may respond to the scene of the officer-involved shooting and contact
the Internal Affairs Commander at the outer perimeter of the crime scene;

o0 The IPA and Internal Affairs Commander will then be briefed as to the details of
the incident by on-scene personnel,

o The IPA will be provided with a copy of the Internal Affairs administrative
investigation document of the officer-involved shooting for auditing purposes as
soon as practical after the criminal case has been concluded, but prior to the
closing of the administrative investigation; (emphasis added)

o The IPA will coordinate outreach efforts immediately after an officer-involved
shooting incident and the SJPD will ensure that it participates in these forums.

e Council action on February 28, 2006 which approved a recommendation that the IPA
receive copies of the homicide report for SJPD officer-involved shooting and in-custody
death incidents.
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At the direction of the City Attorney, the IPA 2006 Year End Report expressly requested that the
City Council take action to update the Municipal Code to reflect the authority granted to the IPA
by the City Council in 2004 and 2006.

City Attorney’s Analysis of IPA Authority to Audit Officer-Involved Shootings

The City Attorney’s report states that the “IPA does not conduct audits of officer-involved
shootings or, in the language of the Charter, review of officer-involved shootings in the absence
of a complaint, but participates in the Shooting Incident Training Review Panel.”

City Council action on April 27, 2004 included the item:

The IPA will be provided with a copy of the Internal Affairs administrative investigation
document of the officer-involved shooting for auditing purposes as soon as practical
after the criminal case has been concluded, but prior to the closing of the administrative
investigation.

Since April 2004, the IPA has conducted audits of the administrative investigations that
determine whether the officer’s actions were within policy in all officer-involved shooting cases.
These audits, as with audits conducted in police misconduct complaints, are conducted to
determine whether the investigation was complete, thorough, objective, and fair.

The City Attorney recommended language for the IPA 2006 Year End Report asking Council to
update the Municipal Code to reflect the Council authorized changes to the IPA authority:

The IPA recommends that the Municipal Code accurately reflect the IPA participation in
such events, namely IA notification to the IPA of an officer-involved shooting, IPA
authority to respond to the crime scene for briefing by on-scene personnel, IPA receipt of
the 1A investigation document for audit purposes, and IPA receipt of homicide reports for
officer-involved shooting and in-custody death.

LITIGATION IMPACTS

Definition of “Critical Incidents”

The City Attorney rightly focuses on the threshold issue of defining the term “critical incident.”
A critical incident may be defined as an incident in which a death occurs after an officer’s use of
force or other Department action. !

1 Law Enforcement Administrative Investigations; A Manual Guide, provides examples of critical incidents
including: shootings involving a death, a hit, or a miss; an accidental or unintentional firearm disc