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JOHN McBRIDE, ESQ., SBN 36458
CHRISTOPHER E. PLATTEN, ESQ., SBN 111971
MARK S. RENNER, ESQ., SBN 121008
Wylie, McBride, Platten & Renner |
2125 Canoas Garden Avenue Suite 120
San Jose, CA 95125
Telephone: 408.978.2920

Facsimile: 408.979.2834
cplatten@wmprlaw.com

Attorney for Plaintiffs and Petitioners

ROBERT SAPIEN, MARY KATHLEEN McCARTHY,
THANH HO, RANDY SEKANY and KEN HEREDIA

ENDORSED

JUN 8 6 2012
DAVID H, YAMASAKI

Chist Exnovits bar/Clark

Superor Court of CA County of Banits Clara

DEPUTY
M. Rawson
IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF SANTA CLARA
ROBERT SAPIEN, MARY KATHLEEN Case NO.I; 12CV24%H5R G2 3

McCARTHY, THANH HO, RANDY
SEKANY and KEN HEREDIA :

COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF AND PETITION FOR

Plaintiffs and Petitioners, | | WRIT OF MANDATE/PROHIBITION OR

VS,

CITY OF SAN JOSE, DEBRA FIGONE, in
her official capacity as City Manager of
the CITY OF SAN JOSE, and Does 1
through 15,

Defendants and Respondents.

THE BOARD OF ADMINISTRATION FOR
THE 1961 SAN JOSE POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN,

Necessary Party in Iinterest

OTHER APPROPRIATE WRIT RELIEF

By this action, plaintiffs and petitioners, active and retired members of the

1961 San Jose Police and Fire Department Retirement Plan (Plan}, seek injunctive,

declaratory and writ relief to invalidate certain amendments to the San Jose City

Charter as violations of their vested contract rights.
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Plaintiffs and petitioners allege:
'PUBLIC EMPLOYEE PENSION RIGHTS ARE PROTECTED UNDER CALIFORNIA LAW

T, Under California [aw, when a public entity creates a pension system, the
right to that pension iﬁ'lmediately vests when an emp[_oyee accepts employment. A
pension system may be modified prior to employee retirement for the limited purpose
of keeping the system flexlibfe and to maintain the integrity of the system. Before
employee ﬁension r,ighté can be detrimentally affected, commensurate benefits must
be given the employee to prevent an unconstitutional impairment of pension
entitlements. When governmental action impairs vested pension rights, the courts are
required to enjoin. such conduct.

2. Firefighters employed by the City since 1961 have participated in the
Plan provided under San Jose Municipal Code (SJMC), Chapter 3,36, §§ 3.36.010 et
seq., a true and correct copy of the Plan is attached as Exhibit A. On June 5, 2012, San
Jose voters enacted Local Measure B, a true and correct copy of which is attached as
Exhibit B. It amends the City Charter to impose variéus changes and limitations to
Plan benefits for active _and retired firefighters. These changes and limitations
unconstitutionally impair.Piaihtiffs’ and Petitioners’ vested contract rights. These
impairments include, - but are not limited to: (a) eliminating disability retirement
benefits by redefining eligibility to require that a firefighter be unable to perforlﬁ as a
firefighter and “any other jobs described in the City's classification plan” in the Fire
Department because of the firefighter’s medical condition, even if no such jobs are
available which the disabled firefighter can perform; (b) permitting the City Council
upon a declaration of a “fiscal and service level emergency" to suspend and forfeit
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annual cost of living adjustments‘(COLAs) to retirees; (c) forcing employees to make
additionél contributions for up to 50% of the pension plan’s unfunded actuarially
accrued liability (UAAL); (d) forcing employees to make additional contributions for up
to 50% of the retiree medicéi plan's unfunded UAAL;.and, {(e) eliminéting the

Supplemental .Retiree Benefit Reserve (SRBR} which funds supplemental benefits to

annuitants and survivors.

PARTIES

3. Plaintiff and petitioner Robert Sapien is a resident, taxpayer, and
registered voter of thé County of Santa Clara, California. Plaintiff and Petitioner
Sapien is a San Jose firefighter and an active participant in the Plan.

4. Plaintiff and petitioner Mary Kathleen McCarthy is a .San Jose firefighter
and an active participant in the Plan.

5. Plaintiff and petitioner Thanh Ho is a San Jose firefighter and an active
participant in the Plan.

6. Plaintiff and petitioner ﬁandy Sekany worked as a San Jose firefighter for
the San Jose Fire Department (SJFD) fqr more than 28 years before retiring in 2008,
Plaintiff and Petitioner Sekany is a retired annuitant of the Plan.

7.. Pléintiff and petitioner Ken Heredia workéd as a San Jose firefighter for
the SJFD for more than 292 years before retiring in 1999. Plaintiff and Petitioner
Heredia is a retired annuitant of the Plan.

8. Defendant and respondent City of San Jose (City) is a municipal
corporation in the State of California that operates under the authority of the California

Constitution and the City Charter.
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9. Defendant and respondent Debra Figone is the San Jose City Manager.
She is sued in her official capacity. Un.der the City Charter, Figone is the chief
administrative officer of the City responsible to the Council for the administration of
City affairs placed under her charge including but not limited to responsibility for the
faithful execution of all laws, provisions of the charter and acts of the Council which
are subject to enforcement by her or by officers who are under her direction and
supervision, -

10. Defendants and respondents Does 1 through 15, inclusive, are sued
under fictitious names. Their true name and capacities are unknown to plaintiffs and
petitioners. When their true names and capacities are ascertainéd, plaintiffs and
petitioners will amend this cbmplaint by inserting their true names and capacities.
Plaintiffs and petitioners are informed and belielve, and thereon allege, that each of the
fictitiously named defendant and respondent is responsible'in some manner for the
occurrences alleged in this action, and that plaintfffs’ and petitioners’ damages as
alleged in this action are proximately caused by those defendants and resbondenté.

11.  Necessary Party in Interest the Board of Administration of the 1861
Police and Fire Department Retirement Plan {Board) is the body appointed by the City
Council responsible for managing, administeri’ng and controlling all funds in the Plan
established under the SUMC and the California Constitution, art. XVI, §17. The Board
administers thé retirement system and performs various functions related to tHe Plan, |
including determining eligibility for receipt of retirement benefits, the calculation of
employer and ehpioyee contributions, the management and investment of the Plan’s
funds and the distribution of pension benefits to retired firefighters.

VA |
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JURISDICTION AND VENUE

12, Plaintiffs and petitioners bring this action for declaratory relief .pursuant to
Code of Civil Procedure §1060 to determine the constitutionality and Vaiidity of
Measure B. Plaintiffs and Petitioners bring this action for injunctive relief pursuant to
Code of Civil Procedure 88526 and 527 and Civil Code 852.1 to enjoin the
implementation of Measure B because it violates plaintiffs’ and petitioners’
constitutional and contract rights. P[aintiffe and petitioners also bring this action as a
petition for appropriate writ relief under Code of Civil Procedure §1085 to block
implementation of Measure B as 'an unconstitutional impairment of contract under art.
I, 89, an unconstitutional violation of substantive due process under art. I, §7 and an
uneonstitutional taking of property without just compensation under art. I, §19,
respectively, of the California Constitetion aed the existing terms of the Plann. This

action is properly filed in the County of Santa Clara pursuant to Code of Civil

Procedures 88394 and 395 and Civil Code §52,1.

FACTS COMMON TO ALL CAUSES OF ACTION

| 13.  Membership in the Plan is compuisory and a condition of employment for
SJFFs. Retirement benefits under the Plan are funded by contributions from both the
pension Plan’s members and the City, which contributions are in turn invested for ‘the
benefit of the Plan rﬁembers. Employee contributions for normal service cost and for
COLAs are credited to member participation accounts. Employees make no
contributions towarde prior service cost, except for that portion of the contributions
provided by SUMC §§3.36.15565. This P!en provision requfres member contributions

because of the increased benefits provided by SJMC §83.36.805 and
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§3.36.1020.B.3 The contributions under these Plan provisions cover the member
cost for benefits improvements retroactively provided by an interest arbitration award
under Charter §81111; the contrii)u_tions represent the amount ;)f normal service
contributions members would have made from the effective date of the benefit
increase (i.e., February 4, 1996) to the date of the interest arbitration award,
amortized like prior service costs. In contrast, the City’s contributions are credited to
the Plan as a whole. When investments exceed the actuarially assumed inv_estment
growth rate, the City’_s.unfunded actuarially accrued liability (UAAL) for prior service
costs is reduced. Moreover, when the funding ratio with the Plan’s assets to ‘Iiab.i[ities
exceeds 100%, the positive UAAL (or over-funding of the Plan) serves as a credit in
favor of the City by reducing its normal cost contributions.

14, As adopted, Measure B amends the City Charter to alter provisions of the
Pension Plan as it affects contribution rates and benefits for participants and
annuitants. Measure B reduces, changes or elim‘inates existing retirement benefits
enjoyed by current e‘mployées and retirees and reduces retirement benefits for San
Jose firefighe‘ré fn pertinent part, as follows:

a. Disability Retirement. Under SJMC 53.36.900 -et seq., active
firefighters are entitled to a disability pension benefit if they can no longer work as
firefighters. The Board determines entitlement for a disability retirement upon proof of
“incapacity for the performance of duty,” whether ser-vice—connected or nonservice-
connected if under SUMC §3.36.970 the firefighter is “incapable of assuming the
responsibilities and perforr‘hing the duties of the position then held by him [sic] or of
any other person in the same classification of positions [i.e., firefighter classifications]

to Which the city may offer to_‘ transfer him” (SUMC §3.36.900). Among other things,
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Measure B, §1509-A subd. (a) and (b} limits disability retirements for current and
future firefighters to instances where the SJFF is unable to perform any other job
within thé SJFD, whether such job is available and whether or not the City offers
such a job to the firefighter. Thus, under Measure B, if a disabled firefighter is
capable of performing secretarial dut.ies in the SJFD, but no such positions are
available, or such position is not offered, the firefighter is ineligible for disability

retirement benefits. Measure B, §1509-A subd. (c) displaces the responsibility for

‘determining eligibility for disability retirement benefits from the Board, and instead

vests thét responsibility in “an independent panel of rhedic_at experts” subject to “a
right of appeal to an administrative judge.” Measure B doeé not define a “medical
expert” nor does it define "an administrative judge”. Measure B does not afford any
offsetting or comparable benefit or advantage to the Plan 'participants for §1509-A.

b. Coét-of—Living Adjustments. Under SUIMC §3.44.150 San Jose
firefighter annuiténts receive an annual COLA of 3% to their monthly allowance,
effective each February 1% Measure B, §1510-A authorizes the Cpuncii to suspend
costs of living adjustment paid to current and fﬁture retirees for up to five years, if the
Council adopts a resolution declaring a fiscal and service level emergency based on
unidentified criteria. There is no requirement under Measure B to repay annuitants for
the suspension or forfeiture of the COLAs. Measure B does not afford any offsetting
or comparable benefit or advantage to Plan participants for §1510-A.

c. Contributions. Under SUMC £3.36.1500 et seq., the Plan requires
the _City and SJFFs to make contributions towards the normal cost of the Plan in a
ratio of eight (City) to three (SJFF). Absent specific exceptions resulting from

collective bargaining, under SUMC §3.36.1550, the City is required to make 100% of
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the contributions toward the UAAL that results from insufficient Plan asséts to pay
projected retirement costs. Under Measure B, §1506-A subd. (b), beginning July 23,
2013, employees will be required to make additional contributions to pay the Plan’s
UAAL. San Jose firefighters will contribute from 4% of pay, up to a maximum of
16% of pay per year, but ﬁo more than half the yearly cost to pay the UAAL, There is
no provision for a reduction in firefighter contributions in the event that the UAAL
declines to less than current amounts. Moreover, under Measure B, §1514-A, if a
court determines that the provisions of §1506-A subd. (b) are unenforceable,
equivalent monetary “savings” will be imposed on employees by “pay reductions”.
Measure B does not afford any offsetting or comparable benefit or‘ advantage to Plan
participants for §1506-A.

d. Retiree Health Benefits, Under SJMC 83.36.575, the Plan
establishes medical benefit accounts within the retirement fund to provide r.etiree
medical benefits, including benefits for sickness, accident; hospitalization, dental or
medical expenses. Contributions for the normal cost of these benefits are made by
the City and the firefighters for dental benefits in the ratio of three (City) to one
(firefighter) and for medical benefit:-.‘, in the ratio of one (City) to one {firefighter).
SJMC 3.36.1200 gt seq. sets out eligibility criteria for medical benefits anrnuitants and
allocates the costs of premiums for medical benéfits. Under M‘easure B, §1512-A, the
cost burden for unfunded liabilities for these benefits is shifted from the'City to the
firefighters since they “must contribute a minimum of 50% of the cost of retiree
healthcare, including bbth normal cost and unfunded Iiabilities.” Measure B does not

afford any offsetting or comparable benefit or advantage to Plan participants for

§1512-A.
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e. Supplemental Retirement Benefits. Under SJMC §3.36.580 a
“gain sharing” segregated fund called the Supplemental R.etiree Benefits Reserve
(SRBR) is established which requireé the allocation of a portion of excess Plan
investment income to fund supplemental benefits to annuitants. Measure B, 31511-A
discontinues the SRBR, and returns the SRBR segregated funds to the Plan’s general
fund and prohibits the payment of supplemental benefitg out of the SRBR or other Plan
assets. Measure B does not afford any offsetting or comparable benefit or advantage
to Plan participants for 5151 1-A.

15. Plaintiffs and petitioners have no plain, speedy and adequate remedy in
the ordinary course of law, other than the relief sought in this complaint and petition,
because the conétitutiona! violations at issue cannot be protected against and
plaintiffs’ and petitioners’ righ_ts cannot be preserved absent'injunctiv.e or writ reliéf.

16. Defendants and respondents implementation of the foregoing provisions
of Measure B is Wrongful conduct, and unless and until enjoined and restrained by
order of this court, will cause great and irréparab[e injury to plaintiffs and petitioners
by impairing provision of vested pension rights.

17. Plaintiffs and petitioners have no adequate remedy at law for the
wrongful implementation of the foregoing provisions of Measure B because it will be
impossible to determine the precise measure of damages that will be suffered if
defendan_ts’ and r.espondents’ conduct is not restrained, and plaihtiffs and petitioners
will be forced to institute a multiplicity of suits to obtain adequate compensation for
each individual’s injuries.

18. Defendants and respondents have a noﬁ~discretionary legal, constitutional

and contractual duty to continue in effect all vested Plan provisions, rights and
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benefits to plaintiffs and petitioners. At all times herein mentioned, defendants and
respondents have been able to pfovide all provisions, rights and benefits under the
Plan in effect as of June 4, 2012 to plaintiffs and petitioners.

FIRST CAUSE OF ACTION
REQUEST FOR DECLARATORY RELIEF

19. Plaintiffs and petitioners hereby incorporate by reference the preceding

paragraphs.

20. Article I, §7 of the California Constitution prohibits the taking of property

without due process.

21. Article I, 89 of the California Constitution prohibits laws that impair
contracts.

22. Article [, §19 of the California Constitution prohibits the takihg of private
property for public use in the absence of just Qompensation.

23, An actual controversy has arisen and now exists between plaihtiffs and
petitioners and defendants and respondents relative to their respective rights and
duties in that plaintiffs and petitioners contend that Measure B is unconstitutional,
invalid and unenforceable, both on its face and as construed by defendants and
respondents, because it impermissibly impairs vested contract rights to pehsion' '
benefits un';der the Plan. The impairment is neither reasonable nor material to the
theory of the pension system and its successful operation. It changes pension plan
benefits in a manner which results in a disadvantage to employees and annuitants.
without comparable new advantages.

VA
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24, Plaintiffs’ and petitioners require a declaration. as to the validity of
Measure B, bdth on its face and- as applied to plaintiffs’ and petitioners’ status as
plan members. . A judicial declaration is necessary and appropriate at this time so that
plaintiffs and petitionlers may ascertain their rights and duties.

25. The City Council prepared and authorized Measure B, and based thereon,
plaintiffs and petitioneré are infofmed and be!ievc_a', and upon such information and
belief a[Iegé that the defendants and respondents dispute the allegations regarding

the invalidity of Measure B, their obligations under law, and the alleged violations of

the law.

SECOND CAUSE OF ACTION
_ IMPAIRMENT OF CONTRACT
[CALIFORNIA CONSTITUTION ARTICLE 1, §9]

26. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs. |

27. As set forth in the SIMC, the Plan gives rise to vested contractual righté
for employees both active participants and annuitants, prior to June 5, 2012.

28. Measuré B impairs the contractual rights of plaintiffs and petitioners,

29. By imparing these contractual rights without g'iving plaintiffs and
petitioners any comparable advantage, commensurate benefit or compensation,
Measure B as applied to existing plan participants, both current San Jose firefighters

and annuitants, is unconstitutional and violates Article |, §9 of the California

Constitution,
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THIRD CAUSE OF ACTION
SUBSTANTIVE DUE PROCESS
[CALIFORNIA CONSTITUTION ARTICLE I, §7]

30. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs.

31. Article |, §7 of the California Constitution prohibits the taking of property
for a public-purpose without due process of law.

32. Plaintiffs and petitioners have vested property right in the benefits
provided by the Plan, and in the Plan itself, in place when they began working for the
City, as well as any enhancements made during their service with the City.

33. By taking these protected benefits without giving plaintiffs and
petitioners any comparable advantage, commensurate benefit or compensation,_'
Measure B violates Article |, §7 of the California Constitution.

FOURTH CAUSE OF ACTION

TAKING
[CALIFORNIA CONSTITUTION ARTICLE I, 8§19]

34, Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs.

35. Article |, §'1'9 of the California Constitution prohibits the taking of privaie
property for public use in the absence of just compensation.

36. Plafntiffs and petitioners have vested property right in the benefits
provided by the Plan, and'in the Plan itself, in place when they began working for the

City, as well as any.enhancements made during their service with the City. In
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addition, the retirement benefits are a form of promise for compensation.

37. By taking these prote_ctfad benefits withou-t giving plaintiffs and
petitioners any éomparable advantage, commehsurate benefit or compensation, the
‘provisions of Méasure B violates Article [, §19 of the California Constitution as to the
taking of property for a public purpose without just compensation.

4 FIFTH CAUSE OF ACTION
PETITION FOR WRIT OF MANDATE, PROHIBITION OR OTHER APPROPRIATE WRIT

RELIEF ,

1. Plaintiffs and petitioners hereby incorporate by reference the preceding
paragraphs.

2.  Plaintiffs and petitioners are informed and believe, and upon such

information and belief allege that upon the effective date of Measure B, if not before,
defendants and respondents will implement the provisions Measure B and will not

abide by all Plan provisions, rights and benefits in effect as of June 4, 2012,

PRAYER FOR RELIEF
WHEREFORE, plaintiffs and petitioners pray for the following relief: |
1. A declaration that: 7

a. The provisions of Measure B cannot be applied to plaintiffs and
petitioners because it violates their con_stitutibnai and contractual rights; and,

b, The defendants a.nd respondents were and are required to provide
plaintiffs and petitioners with the Plan provisions, rights and bénefits ih'place when
they began working for the City, as well as any enhancements .made during their
service with the City.

VA
Vi
VA
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2. A preliminary and permanent injunction prohibiting the defendants and

'respondents and the Board from applying or otherwise enforcing any part of Measure

B to plaintiffs and petitioners, inclusive of the admonition required under Civil Code,

§62.1; |

3. A preemptory writ mandating defendants and respondents and the Board
apply all- Plan provisions, rights and benefits in effect as of June 4, 2012 to plaintiffs
and petitioners and prohibiting the defendants and respondents from applying or
otherwise implementing Measure B tb plaintiffs and petitioners;

4, Any and all actual, consequential and incidental damages according to

proof, including but ‘not limited to damages that have been or made be suffered by

plaintiffs and petitioners and all costs incurred by plaintiffs and petitioners in an

attempt to enforce the constitutional, statutory and contractual rights and described

herein;

B. For attorneys’ fees pursuént to California Civil Code §52.1, Code of Civil
Procedure §1021.5, Government Code §800 or otherwise;
. 6. For costs of suit herein incurred; and

7. For such costs and further relief as the Court deems just and proper.

Dated: June 5, 2012
WYLIE, McBRIDE,

PLATTEN & RENNER

CHRISTOPHER E. PLATTEN

~ Attorneys for Plaintiffs and Petitioners
ROBERT SAPIEN, MARY KATHLEEN McCARTHY,
THANH HO, RANDY SEKANY and KEN HEREDIA

{10230\72266\pnd\complaint #2.doc x
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respect to the board's policies of invésting and reinvesting of moneys in the retirement fund. Such
contracts shall be entered into in the name of the board of administration for the police and fire

department retirement plan.

B. Any person or association who provides services to the board with regard to financial securities:

1. Shall be a person or association whose principal business consists of investment counseling
services; and ‘ ‘ '

2. Shall be registered as an Investment adviser under such laws as may require such
registration. ' , ;

C. With respect to real estate advisors, the board shall enter into contractual arrangements only
with persons or associations whose principal ofﬂcer§ are engaged in the business of advising and
evaluating comrmercial, industrial or residential real éstate investments, mortgage banking, or property

management, and which are licensed as real estate brokers by the Stsite of California,
{Ords. 21607, 25084, 25553.)

| “Chapter 3.36 '
1961 POLICE ANDV FIRE DEPARTMENT RETIREMENT PLAN.

Parts:

General Provisions and Definitions

—

2 Membership ‘ '

w

Retirement Board .and- Other Officers
4 Retirement Fund |
5 Service
5.5 Benefits Generally
é Retirement for Service
7  Retirement for Disability
8 Survivorship and Death Benéﬁts

"9 Surviving Child's School Allowance
9.5 Optional Settlements
10  Contributions
11 Suspension or Termination

12 Increased Benefits for Certain Persons
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13 . Death While on Military Leave of Absence

14 Medical Benefits for Certain Persons

15 Dental B.ene'ﬁts for Retired Members and Survivors
16  Reciprocity

17  Plan-Approved Domestic Relatiéns Orders

18 Purchase of Eligible Prior Military Service

| - Part1
. GENERAL PRO_VISI_ONS AND DEFINITI‘QNS

éections:
3.36.010 Establishment - Name - Scope.
3.36.020  Definitions and construction of terms.
3.36.020.1  "Accumulated co_ntributions".
3.36.020.2 "City".
3.36.020.3 - "CompenSatibn“.
3.36.020.4 "Employee". A
'3.36.020.5 "Final compensation”.
3.36.020.6 "Member".
3.36.020.7 "Month"
3.36.020.8 “Plan Year".
3.36.020.9  “Retirement” or “retired”.
3.36.020.10  “Refirement allowance”.
3.36.020.11 “Retirement anrdf’ or “board",
3.36.020.12  “Retirement fund” or “fund";.
3’.36.02.0.13 “Retirement systém", “retirement plan®, “this'system", or “this plan”,

3.36.020.14 "Domestic Partnership”, “Domestic Partner’ or “Domestic
- Partnership”.
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'3.36.030  Use of masculine or feminine gender.
3.36.040 Effective date of this chapter.
3.36.050  Notices or orders deemed effective when,
3.36.060 Biweekly referénces to contributions and membership.
3.36.070 Grounds for terr;nination of alldWances or benefits.
- 3.36.080 Benefits exempt frorﬁ execution.
3.36.090  Claimant to bear byrden of proof,
3.36.100  Invalidity of portion of chapter.
3.36.110 - Identification of system.,
3.36.120  Termination of plan.
3.36.130 Pian year.
3.36.140  Limitation year.

3.36.010 Establishment - Name - Scope.

A. Thereis hereby established a retirement plan for all persons, hereinafter in this chapter
specified, who may become members thereof pursuant fo the provisions of this Chapter 3.36. This plan
shall be known as the “1961 police and fire department retirement plan,” and includes all provisions of

this chapter.

B. The 1961 police and fire department retirement plan is established as a qualified governmental
defined benefit plan pursuant to Sections 401(a) and 414(d) of the Internal Revenue Code or such other
provision of the Internal Revenue Code as applicable and appiicable treasury regulations and other
guidance of the Internal Revenue Service. The board shall be authorized to adopt rules and regulations -

which are appropriate or necessary to.maintain the qualified status of the plan,

(Prior code § 2903.50; Ord. 28886.)

3.36.020 Definitions and construction of terms.

- Unless the context otherwise requires, the definitions and general provisions set forth in this Part 1
govern the construction of this Chapter 3.38, : o :

‘ (Priof code §§ 2903.51 - 2903.63; Ords. 24004, 24200, 25914.)

3.36.020.1 "Accumulated contributions".'

"Accumulated contributions" means the sum of all contributions made by a member and standing to
the credit of a member's individual account, ' _
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(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

1 3.36.020.2 "City".

"City" means the City of San J'osé{ a municipal corpbration' of the state of California.

(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.3 "Compensation”.

A.  “Compensation” means the monthly remuneratron pard in cash out of funds controlled by the city
to a member in payment for his or her services to the city, excludmg the monetary- value, if any, of living
quarters, board, lodging, fuel, laundry or other advahtages of any nature furnished a member in payment
of his or her services. Also, when the compensation of a member is a factor in any computation to be
made under this chapter, there shall be excluded from such compensation any payments based on -
overtime put in by a member, any travel or uniform or expense allowance, any insurance or medical or
surgical or hospital benefits, any worker's compensation benefits except as expressly provided in
subsection G. below, any retirement or death or survivorship benefits, any payments paid on a per diem,
per hour or any other basis than a monthly basis, and any and all other fnnge benef ts.

B. "Compensation shall include holiday pay or any compensatlon paid to a member in lieu of
holiday pay in the case of:

1. Any member ‘who retires under the provisions of this chapter, either for service or disability,
on or after July 5, 1992; and

2. Any former member who separates from crty service on or after July 5, 1992, and elects to
allow his or her accumulated contributions to remain in the retirement fund pursuant to Sectlon

3.36.1640,

C. "Compensation" shall include premium pay paid pursuant to the Fair Labor Standards Act
(FLSA) for reguiarly scheduled hours for employees who are assigned to a work week averaging fifty-six
hours per week over a twelve-month period, subject to the foilowing limitations:

1. "Compensat[on" shall only include FLSA premrum pay which is earned and payabte onor
after December 28, 1997.

2. "Final compensation" mcludmg FLSA premium pay shall not exceed the one hundred erght
percent limitation imposed by Section 3.36.020.5 B. 2. .

3. This subsection C. shall apply only in the case of:

a. A member who retires under the provisions of this chapter, either for service or disability,
on or after July 5, 1998; and

b. A former member who separates from city service on or after July 5, 1998, and elects to
allow his or her accumulated contributions to remain in the retirement fund pursuant to Sedtion

3.36.1640; and

¢. A member who dies on after July 5, 1 898, while in city serwce for whrch the member
receives service credit in this plan. o

D. "Compensation" shall include incentive pay for successful completion, on an annual basls, of
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trainihg in Police Anti-Terrorist Tactics as certified by the police department to the city finance
department. _ < '

E. "Compensation” shall include incentive pay for completing and maintaining an E.mlergency
Medical Technician (EMT) certificate, but only such EMT incentive pay which is earned and payable on
or after July 7, 1991. . ' ‘ L ,

F. . "Compensation" shall include anti-terrorism training pay received by members of the p'iah who
are employed in the fire department, but only such pay which is earned and payable on or after July 1,
2006.

G.  “"Compensation” shall include disability leave payments paid by the city to a member pursuant to

which a member continues to receive full monthly compensation, including but not limited to, disability
leave payments made pursuant to Labor Code Section 4850. ‘ :

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 26693, 28164, 28830.)

3.36.020.4 "Employee".

"Employee” means any person in the employ of the city, or who holds a city office, whose
compensation is paid out of funds directly controlled by the city. "Funds directly controlled by the city"
includes funds deposited in and disbursed from the city treasury in payment of compensation, regardless -
of their source. The word "employee" shall be deemed to include the word "officer.” )

(Prior code §§ 2003:51 - 2903,63; Ords. 24094, 24200, 25914.)

3.36.020.5 ~"F‘inaI compensation”.

A.  For a member of this plan who retires, either for service or disability, before January 1, 1970,
"final compensation” means the highest average monthly compensation of the member during any
period of thirty-six consecutive months of city service for which such member receives service credit in

this plan.

B. . Foramember of this plan who retires, either for service or disability, on or éfter January 1,

1970, “final compensation" means:

1. For the purpose of determining the amount of monthly retirement allowance or monthly
survivorship allowance payable for any month or portion of a month prior to September 1, 1970, the
highest average monthly compensation of the member during any period of thirty-six consecutive -
months of city service for which the member receives service credit in this plan.

2. For the purpose of determining the amount of monthly retirement allowance or monthly
survivorship allowance payable for any month or portion of a month on or after September 1, 1970, the
highest average monthly compensation of the member during any period of twelve consecutive months
of city service for which the member receives service credit in this plan; provided and excepting, |
however, that in determining such final compensation no consideration or crédit shall be given to or for
that portion, if any, of the compensation paid or payable By the ¢ity to said member for service refidered
during the last twelve months of said member's city service which exceeds one hundred eight percent of
the compensation paid or payable to the member for city service reridered during the twelve ' months
immediately preceding the last twelve months of the member’s city service. ’

: C. Ifan employee leaves city service and subsequehtly returns to city service, months of service
before and after the absence from service may be cumulated to constitute the period of thirty-six
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consecutive months or twelve consecutive months, whichever is applicable, notwithstanding the
absence from service. - .‘

D.. If any benefit is dependent upon the amount of service of a member, and the member has less
than thirty-six months of city service or less than twelve months of city service, whichever is applicable,
then the amount of service the member actually has shall be used in the calculation of the member's

final compensation. -

(Prior code §§ 2903.51 -2903.63; Ords. 24094, 24200, 25914, 28831.)

3.36.020.6 "Member".

"Member" means any person included in the membership of this system, and in'cludes those persons
only who are specified as such in Part 2 of this chapter.

(Prior code §§ 2903.51 - 2903.63; Ords. 24094, 24200, 25914.)

3.36.020.7 "Month".

Except as otherwise expressly provided, "month” means a calendar month.

(Prior code §§ 2903.51 - 2003.63; Ords. 24094, 24200, 25914.)

3.36.020.8 “Plan year”.

~“Plan year” means July 1 to June 30,

(Ord. 28886.)

3.36.020.9 " “Retirement” or “retired”.

“Retirement” or “retired” means withdrawal from c¢ity service pursuan{ to an order of the retirement
board with a retirement allowance granted under this.chapter.

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 28886.)

3.36.020.10 “Retirement allowance”.

“Retirement allowance” means the service refirement allowance or the disability retirement
allowance: & : : e

(Prior code §§ 2903.51- 2803.63; Ords. 24094, 24200, 25914, 28886.)

3.36.020.11 “Retirement board” or “board”.

"Retireinént boérd" or “board” means the board of administration referred to and specified in Section
3.36.300 of this chapter. ' :

(Prior code §§ 2903.51- 2003.63; Ords. 24094, 24200, 25914, 28886.)
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3.36.020.12  “Retirement fund” or “fund”.

“Retirement fund” or “fund” means the retirement fund specified in Section 3.36.500.

 (Prior code §§ 2803.51- 2903.63; Ords. 24094, 24200, 25914, 28886.)

' 3.36.020.13 “Retirement system”, “retirement plan",“‘this system”, or “this plan”.

‘Retirement system”, “retirement plan”, “this system”, or “this plan” means the City of San José Police
and Fire Department Retirement Plan described in Section 3.36.110.

(Prior code §§ 2903.51- 2903.63; Ords. 24094, 24200, 25914, 27768, 28886.)
3.36.020.14° “Domestic Partnership”, “Domestic Partner” or “Domestic Partnefship”.

A.  “Domestic partnership” means: .

1. Aregistered domestic partnership that has been established by filing a Declaration of
Domestic Partnership with the Secretary of State pursuant to Division 2.5 of the California Family Code;

or ’

2. Alegal union of two (2) persons of the same sex, other than a marriage, that was validly
formed in a jurisdiction other than California if such union is recognized as a domestic partnership

pursuant to California Family Code Section 299.2,

B. "Domestic partner” means a person who has entered into a domestic partnership.
(Ords. 27712, 28886.)

3.36.030 Use of masculine or feminine gender.

: Unless the context requires otherwise, as used in this chapter the'masculine gender includes the
feminine and the feminine includes the masculine. ' _

(Prior code § 2003.69; Ord. 23807.)

3.36.040 Effective date of this chapter.

The effective date of this chapter and of this retirement plan is and shall be the first day of February,
1962; and the words "effective date of this chapter,” as used In this ¢hapter, shall be deemed to mean

and refer to said first day of February, 1962,
(Prior‘code § 2903.68.)
3.36.050 Notices or orders deemed effective wh'en.- |
Any notice or order given by the retirement board to any person shall be effective upon the deposit of

such notice or order in the United States mail, postage prepaid, addressed to such person at the
address qf such member as said address is shown on the records of the retirement board, -
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(Prior code § 2903.64.)

3.36.060 Biweekly references to contributions and membership.

Notwithstanding anything in Chapters 3.16 through 3.44 to the contrary, whenever monthly
references are used in connection with contributions or membership under the police and fire -
department retirement plan and/or the 1961 police and fire department retirement plan, such references

-shall be deemed to mean biweekly from and after the effective date of the ordinance codified herein. The
purpose and intention of this amendment is to change the time at which contributions are to be made to
the police and fire department retirement plan and/or the 1961 police and fire department retirement plan

and to assure that no one is deprived of membership in either of said plans because of receiving salary
on a biweekly basis. :

(Prior code § 2003.71.)

3.36.070 Grounds for termination of allowances or benefits.

A.  Inaddition to any other grounds which the retirement board may have by virtue of other
provisions of this chapter for terminating or canceling any allowance or benefit which would otherwise be
payable to any person or persons pursuant to the provisions of this chapter the board may, in its
discretion, permanently terminate or temiporarily suspend any aliowance or benefit, or portion of any
allowance or benefit, which would otherwise be payable to any person or persons under and by virtue of
the provisions of this chapter if the person or persons to whom such allowance or benefit shouid
otherwise be payable should wilfully disobey any lawful order of the retirement board or wilfully violate
any provisions of this chapter. The board, in suspending any allowance or benefit, or any portion thereof,
may suspend the same for such period of time as it may deem just or reasonable, and may impose such
conditions as it may deem just or reasonable for reinstatement of any such allowance or benefit.

B. Inthe event any service retirement allowance or disabiiity retirement allowance otherwise
payable to any person under and by virtue of the provisions of this chapter shouid be permanently
terminated pursuant to the provisions of this section, and if the person who would have otherwise been
entitled to.such allowance should die thereafter, neither his surviving spouse nor his surviving child or
children nor his estate shall be entitled to any allowances or benefits whatsoever under the provisions of

this system. :

(Prior code § 2803.67.)

3.36.080 Benefits exempt from execution.

A.  The right of a person to a pension, an annuity or a retirement allowance, to the return of
contributions, the pension, annuity or retirement allowance itself, any optional benefits, any other right or
benefit accrued or accruing to any person under the provisions of this chapter, and the moneys in the
fund created herein shall not be subject to execution, garnishment, attachment; or any other process
whatsoever, and shall not be assignable except as herein specifically provided or as specified in

Subsection B.

B. Voiuntary deductions which are permitted by rules and regulations approved by the board of
administration of the police and fire department retirement plan may be made from pension benefits

payments where authorized in writing by the benefit payes.

(Prior code § 2903,65; Ord. 29035.)
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3.36.090 Claimant to bear burden of proof.

Each and every claimant of any allowance or benefit under this chapter shall at all times bear the
burden of proving all such facts, circumstances and conditions as must be established or otherwise
proved to entitle such claimant to any allowance or benefit under this chapter. ~

(Prior_cdde § 2903.70.)

3.36.100 Invalidity of portion of chapter.

If any section, subsection, paragraph or portion of this chapter is for any reason declared to be invalid
or unconstitutional, such decision shall not affect the validity of the remainder or remaining portion of this
chapter. The city council does hereby declare that it is its intention to enact and pass each section,
subsection, paragraph and portion of this chapter independeéntly of each and every other part,

(Prior code § 2803.66.)

3.36.110 Identification of system.

Notwithstanding anything to the contrary in Chapters 3.32 and 3.36 of Title 3 of the San José
Municipal Code, the elements of the plan set forth in Chapter 3.32 and the elements of the plan set forth
in Chapter-3.36 are components of a single retirement system kriown as the City of San José Police and

Fire Department Retirement Plan,

(Ord. 27768.)

3.36.120 Termination of plan.

A. . Upon the termination of this plan or upon the complete discontinuance of contributions under
the plan, the rights of each member, former member and beneficiary to benefits accrued to the date of

such termination or discontinuance shall be nonforfeitable.

B.  Upon the complete termination of this plan, the board shall perform all of the following:

1. Liquidate the assets of the retirement fund.

2, Pay all of the accrued administrative expenses of the plan, including the expenses of
liquidation. ' ) .

3. Determine the rights of each member, former }nember and beneﬁciary to benefits accrued to
the date of termination, and ensure that all such benefits have been or are paid to the respective
persons. ' '

4. Allocate a‘riy assets in the supplemental retiree benefit reserve established pursuant to

Section-3.36.580 to the then existing retired members, survivors of members, and survivors of retired
members using the distribution methodology most recently approved by the city council.

C.  Upon the termination of this plan and the satisfaction of all liabilities described in Subsection B.
above, the board shall allocate any remaining assets of the retirement fund to the members of the plan
on the basis of years of service and final compensation credited to the member at the time of termination

of the plan. '
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(Ord. 27768.)

3.36.130 Plan year.

"Plan year" means the consedutive twelve month period begsnnmg on July 1-and endmg on June 30
of the following calendar year. .

(Ord. 28773.)

© 3.36.140 Limitation year.
“Limitation year” means the calendar year.
(Ord. 28773.)

Part2
MEMBERSHIP

Sections: \
3.36.150 Members designated.
3.36.160 Exclusions from membership

3.36.170  Persons appointed on or after effective date to positions in police
department. ‘

3.36.180 Persons holding position in police department on effective date -
Option. ' '

3.36.185 Reserved.
3.36.190 Reserved.

3.36.200 Persons appomted on or after effective date to positions i |n fire
department

3. 36 205 Exc!usmn of fire chief and police chief with no prior service credit i in
pollce and fire department retfrement plan.

13.36.210  Persons holding posmon in fire department on effective date - Option.

3.36.220 New optton for persons who failed to exercise optlon given them by
Sectrons 3.36.180 and 3.36.210. |

3.36.230  Option for t" ire training officer who was drill master on February 1,
1962.

3.36.240 Persons retired for disability prior to effective date, who return to
active duty after effective date. :
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3.36.250  Persons holding positions in police or fire department not included in
membership on effective date who become entitled to membership later - Option.

3.36.260 Persons holding positions in department of communication.on
effective date - Option. : - '
3.36.270  Persons retired pursuant to this Chépter for disability who return to city
service in position other than position included in membership of this plan.

"3.36.280 Membership' in pribr plan continued when.,

3.36.150 Members desi_gnated.

Except as may be otherwise provided in this chapter, all of the persoris hereinafter specified in this
Part 2 and none other, shall be members of this retirement system and shall be subject to its provisions:

(Prior code § 2903.75.)

3.36.160  Exclusions from membership.

Anything in this chapter to the contrary notwithstanding, the following persons are excluded from
membership in this system: )

A. lndependent contractors who are not employees of the city.

B. Persons in city service principally for training or educational purposes, whether or not they
receive any compensation. : _

C. Auxiliary or voluntary police officers or fire fighters, whether or not they receive any
compensation. . ‘ ‘
D. Persons serving or embioyed on a part-time basis. An employee is serving on a part-time basis

when the employee engages in his or her duties for less time than is required of employees serving on
- full-time basis, even though the employee is subject to call at any time.

- E.  Persons serving or employed or paid on a per diem, per hour, or any other basis other than a
monthly basis,” , _ S
F. Except as provided in Part 16 of this chapter, persons who are members of a’ny other retirement
or pension system and who are receiving credit in such other system for services are, as to such
service, excluded from this system. For purposes of this subsection, persons who merely are recelving

pensions or retirement aflowances or other payments, from any source whatever, on account of service
rendered to an employer other than the City of San José and while they were not in city service, are not,

because of such receipt, members of another retirement system,
-~ (Prior code § 2903.85; Ord. 24681.)

3.36.170 Persons appointed on or after effective date to positiohs in police
department. ‘

A Subjebt to and except as otherwise provided by other provisidns of this chapter, each person -

http://sanjdse.amlegal.com/a]pscripts/get—content.aspx 5/29/2012




( ( Page 278 of 436

appointed on or after the effective date of this chapter to any of the following positions or classes of
positions in the police department shall be a member of the plan as described in this chapter, and shall
be subject to the provisions of this chapter, as of the date of such appointment to such position, as
follows: chief of police; assistant chief of police; deputy chief; chief of uniform division; chief of
detectives; inspector of operations; chief of technical services, chief of prevention and control division;
police captain; police lieutenant; police sergeant (detective); police sergeant; juvenile officer; police
officer; police woman; assistant police woman; and automotive registration technician, but only if the
person appointed to the latter position held the position of senior identification officer on February 1,
1962, and becarme a member of this retifement plan as of February 1, 1962, and was also a member of
this plan immediately prior to his appointment to the position of automotive registration technician.

B. A person retired for disability prior to the effective date of this chapter pursuant to the provisions
of Chapter 3.32 of this Code who is restored o active duty upon cessation of his or her disability after
the effective date of this chapter, shall not be'desmed to be a "person who is appointed on or after the
effective date of this chapter,” as siich words are used in this section, - :

C.  Anything hereinabove to the contrary notwithstanding, no person shall be deemed to have
become a member of this retirement plan because of his or her appointment to any of the above-
specified positions on or after the effective date of this chapter if as of the date of such appointment he
or she is a member of the police and fire department retirement plan established by Chapter 3.32,
unless he or she has been or is given and has exercised or exercises pursuant to other provisions of this
chapter an option to become subject to the provisions of this chapter In lieu of remaining subject to the

provisions of Chapter 3.32 of this Code.

(Prior code § 2903.76; Ord. 27768.)

3.36.180 Persons holding position in police department on effective date - Option.

A.  Except as may otherwise be provided in this chapter, each person who on the effective date of
this chapter holds any of the following positions or classes of positions in the police department by virtue
of an appointment made prior to the effective date of this chapter, and who, in addition, is on such date a
member of the police and fire department retirement plan established by Chapter 3.32, shall have the
option of becoming subject to the provisions of this chapter. Said positions are: chief of police, chief of
detectives, inspector of operations, police captain, Assistant chief of police, police lieutenant, police
sergeant (detective), juvenile officer, police officer, police woman, traffic analyst, senior identification

officer, and identification officer.

B. Each of said persons, in order to exercise said opfion, shall file with the secretary of the
retirement board, a written statement, on a form to be furnished by said board upon his or her request,
declaring that he or she elects to be subject to the provisions of the retirement plan as described in this
chapter. Said statement shall be filed as aforesaid on or before and no later than the ninetieth day
immediately following the effective date-of this chapter; excepting, however, that any such person who
on the effective date of this chapter is on temporary leave because of active service in the Armed Forces
of the United States may file said statement electing to be subject to the provisions of this chapter with
the secretary on or before and no later than the ninetieth day immediately following the date of expiration
of his or her leave or his or her return to duty, whichever is earlier. Upon filing said written statement with
the secretary in the manner and within the time hereinabove specified, such person shall be deemed to
be subject to the provisions of this chapter as of the effective date of this chapter. Each such person so
electing to become subject to the provisions of this chapter shall cease being subject to the provisions of
the retirement system as established by Chapter 3.32 of this Code as of the date he or she becomes
subject to the provisions of this chapter and shall have no further rights undér Chapter 3.32. Anything
elsewhere to the contrary notwithstanding, no such person shall bacome entitied to the benefits provided

under this chapter unless he or she exercises said option as aforesaid.
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(Prior code § 2803.78; Ord. 27768.)

3.36.185 Reserved.

Editor's note: Ord. 27768, § 6, adopted June 20, '20(')6, repealed § 3.36.185, which pertained to
withdrawal from plan by chief of police, S _ '

 3.36.190 Reserved.

Editor's noie: Ord. 27;768, §7, adopted June 20, 2006, repealed § 3.36.190, which periained to
withdrawal of contributions by chief of police. ’ ' ' :

3.36.200 Persons appoiﬁted on or after effective date to positions in fife department.

A.  Subjectto and except as otherwise provided by other provisions of this chapter, each person
appointed on or after the effective date of this chapter to any of the following positions or classes of
positions in the fire department shall be a member of the plan as described in this chapter; and shall be
subject o the provisions of this chapter, as of the date of such appointment to such position, as follows:
fire chief; deputy fire chief; assistant fire chief; fire prevention chief; fire marshal; battalion chief: district
chief; fire district chief; fire training officer; assistant fire marshal: fire captain; assistant fire training
officer; senior fire prevention inspector; fire engineer; firefighter; fire master mechanic; and assistant fire

master mechanic, '

B. A person retired for disability prior to the effective date of this chapter pursuant to the provisions
of Chapter 3.32 of this Code who is retired to active duty upon cessation of his or her disability after the
effective date of this chapter shall not be deemed to be a "person who is appointed on or after the
effective date of this chapter” as such words are used in this section.

C.  Anything hereinabove to the contrary notwithstanding, no person shall be deemed to have
become a member of this retirement system because of his or her appointment to any of the above-
specified positions on or after the effective date of this chapter if as of the date of such appointment he
or she is a member of the police and fire department retirement plan established by Chapter 3.32 unless
he or she has been or is given and has exercised or exercises pursuant to other provisions of this-
chapter an option to become subject to the provisions of this chapter in lieu of remaining subject to the

provisions.of Chapter 3.32 of this Code.
(Prior code §_2903.77; Ord. 27768.)

3.36.205 Exclusion of fire chief and police chief with no prior service credit in police
. and fire department retirement plan.

Notwithstanding the provisions of Section 3.36.200, any. person who is appointed to the poéiﬁon of |

fire chief or police chief, with an effective employment start date on or after August 1, 2010, shall not
become or be a member of this retirement system if on the effective date of such person's appointment;

A. The person is not entitled to credit for service in this retirement system; and

B. The person is not entitled to redeposit withdrawn accumulated contributions pursuant to Section
3.36.710. _ : :

(Ord. 28749.)
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Editor's note: Ord. 27768, § 9, adopted June 20, 20086, repealed former § 3.36.05, which pertained to
exclusion of fire chief with no prior service credit,

3.36.210 Persons holding position in fire department on effective date - Option.

A.  Except as may otherwise be provided in this chapter, each person who on the effective date of
this chapter holds any of the following positions or classes of positions in the fire department by virtue of
an appointment made prior to the effective date of this chapter and who, in addition, is on such date a
member of the police and fire department retirement plan established by Chapter 3.32 of this Code, shall
have the option of becoming subject to the provisions of this chapter. Said positions are: fire chief,
assistant fire chief, fire prevention chief, battalion chief, fire captain, firefighter, and fire master mechanic.

B.  Each of said persons, in order to exercise said option, shall file with the secretary of the
retirement board a written statement, on a form to be furnished by the board upon his or her request,
declaring that he or she elects to be subject to the provisions of the retirement plan as described in this
chapter. Said statement shall be filed as aforesaid on or before and no later than the ninetisth day
immediately following the effective date of this chapter, excepting, however, that any such person who
on the effective date of this chapter is on temporary leave because of active service in the Armed Forces
of the United States may file said statement electing to be subject to the provisions of this chapter with
the secretary on or before and no later than the ninetieth day immediately following the date of expiration
of his or her leave or his or her return to duty, whichever is earlier. Upon filing said written statement with
the secretary in the manner and within the time hereinabove specified, such person shall be deemed to
be subject to the provisions of this chapter as of the effective date of this chapter. Each such person so
electing to become subject to this chapter shall cease being subject to the provisions of the retirement
plan as established by Chapter 3.32 as of the date he or she becomes subject to the provisions of this
~ chapter and shall have no further rights under Chapter 3.32. Anything elsewhere to the contrary

- notwithstanding, no such person shall become entitled to the benefits provided under this chapter unless

he or she exercises said option as aforesaid.

(Prior code § 2903.79; Ord. 27768.)

3.36.220 New option for persons who failed to exercise option given them by Sections ) ,
3.36.180 and 3.36.210. '

A.  Any person who was given by Section 3.36.180 or Section 3.36.210 of this chapter an option to
become subject to the provisions of this chapter but failed for any reason to exercise such option, is
hereby given a new option to become subject to the provisions of this chapter if he or she has :
continuously, from February 1, 1962 (the effective date of this chapter) to.and including the date of
exercise of such new option, held a position which would have entitled him or her to be subject fo this .
chapter during afl such time had he or she exercised such original option. : _

B. Each of said persons, in order to exercise said option, shall on or before November 15, 1968:

1. File with the secretary of the retirement board a written statement, on a form to be furnished
to him or her on his request by the board, declaring that he or she elects to be subject to-the provisions
of the refirement system as described in by this Chapter; and '

2. Atthe time of ﬁlfng said written statement pay into the retirement fund: |

a. Asum equal to the difference between what he or she would have paid had he been
subject to the provisions of this chapter from the effective date of this chapter to the date upon which he
or she exercises such option and what he or she actually paid during said period pursuant to Chapter

3.32; plus
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b.  Such interest thereon as the retirement board may deem reasonabie. Only that sum
designated in subdivision a. above shall be credited to such person's account and be considered _

accumulated contributions. ‘

C. . Upon filing said written statement within the time and in the manner hereinabove spacified, said
person shall be deemed to be subject to the provisions of this chapter, as of the effective date of this -
chapter. Such person, upon electing to become subject to the provisions of this chapter, shall cease
being subject to the provisions of the retirement plan as established by Chapter 3.32 as of the date he or
she becomes subject to the provisions of this chapter and shall have no further rights under Chapter
3.32. Anything elsewhere to the contrary notwithstanding, such person shall not become entitled to the

benefits provided under this chapter unless he or sheé exercises said option as aforesaid.
(Prior code § 2903.86; Ord. 27768.)
3.36.230 Option for fire training officer who was drill master on February 1, 1962.

That certain person who on February 1, 1962 held the position of drill master in the fire department
and upon abolition of such position was appointed {o the position of fire training officer, is hereby given
an option to become subject to the provisions of this chapter if he or she has continuously from February
1, 1862, to and including the date of exercise of the option granted by this section, held such positions of
drill master and fire training officer. Said person, in order to exercise said option, shail on or before
November 15, 1968, file with the secretary of the retirement board a written statement on a form to be
furnished to him, upon request, by said board declaring that he or she elects to become subject to the
provisions of this chapter and elects to pay into the retirément fund a sum equal to the difference
between what he would have contributed under this chapter had he or'she been sibject to the
provisions of this chapter from February 1, 1962, to the date upon which he or she exercises this option
and what he or she has actually paid during said period of time pursuant to the provisions of Chapter
3.32 of this Code. Upon being paid said sum shall be credited to such person's account and be '

considered accumulated contributions. Payment of said sum shall be made in such installments, at such

times, and in the manner prescribed by the retirement board. If such person or his or her survivors
- become entitled to any benefit under this chapter prior to the time that all of said sum has been paid,
- such benefits shall be reduced by the amount of said sum still remaining unpaid. :

(Prior code § 2903.87; Ord. 27768.)

3.36.240 Persons retired for disability prior to effective date, who return to active duty
after effective date. .

Except as may otherwise be provided in this chapter, each person who was appointed to and held,
prior to the effective date of this chapter, any of the positions or classes of positions designated in
Sections 3.36.170 and 3.36.200 and who, prior to the effective date of this chapter, received a disability
retirement from such position or class of position pursuant {o the provisions of Chapter 3.32, shall have
the option.of becoming subject to the provisions of this chapter, subject to all provisionis of this chapter, if
such person's disability should ceass, and if in addition such person should be restored to active service
pursuant to the provisions of Chapter 3,32 in the position which he or she held.at the time of his or her
disability retirement, provided and upon condition, however, that such person at the time he.or she is.
restored to active duty is not fifty-five (55) years or more of age.-No such person shall become subject fo
the provisions of this chapter if at the time of such restoration to duty in said position he or she is fifty-
five (55) or more years of age. Each of said parsons, in ofder to exercise this option, shall file with the
secrefary of the retirement board a written statement, on a form to be furnished to him or her, upon
request, by said board, declaring that he or she elects to become subject to the provisions of this
chapter. Said statement shall be filed on or before, and no later than, the ninetieth (90th) day -~
immediately following the date of such person's restoration to active duty, Upon filing said statement in
the manner and time specified in this section, such person shall be deemed to be a member of the
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retirement plan and shall be subject to the provisions of this chapter as of the date of his or her
restorationto duty, Each such person so electing to become subject to the provisions of this chapter
shall cease being subject to the provisions of Chapter 3.32 as of the effective date of the electiocn made
pursuant to this section. Anything elsewhere to the contrary notwithstanding, no such person shall
become subject to the provisions of this chapter unless he or she'exercises this option in the time and

mannér specified by this section. :
(Prior code § 2903.80; Ord. 27768.)

3.36.250 Persons holding positions in police o fire department not included in
membership on effective date who become entitled to membership later - Option.

A.  Any person who has been appointed to and holds on the effective date of this chapter any
position in the police department or fire department not included within the list of positions set forth in
Sections 3.36.180 or 3.36.210, and who subsequent to said effactive date is appointed to a position in
the police department or fire department included within the list of positions set forth in Sections
3.36.170 or 3.36.200 without a break in service, and who'Immediately prior to his or her appointmerit to
such new position is a member of the police and fire department retirement plan as described in Chapter
3.32, shall have the option of becoming subject to the provisions of this chapter, = :

'B.  Each of said persons, in order to exercise said option, shali file with the secretary of the
retirement board a written statement, on a form to be furnished to him or her, upon request, by said -
board, declaring that he of she elects to be subject to the provisions of this Chapter 3.36. Said statement
shalt be filed as on or before, and no later than, the ninetieth (90th) day immediately folléwing such
person's appointment to the position entitling him or her to be subject fo the provisions of this chapter.
Upon filiig said written statement in the manner and time hereinabove specified, such person shall
become subject to the provisions of this'chapter as of the date of said new appointment. Each person so
electing to become subject to the provisions of this chapter shall cease being subject to the provisions of
Chapter 3.32 as of the effective date of the élection made pursuant to this section. Anything elsewhere
to the contrary notwithstanding, no such person shall become subject to the provisions of this chapter
unless he or she exercises this option in the time and manner specified by this section,

(Prior code § 2903.81; Ord. 27768.)

3.36.260 Persons holding positions in department of communication on efféctive date -
Option. A ' o : :

.~ Except as may otherwise be provided in this chapter, each person who, prior to the effective date of

this chapter, was transferred from a permanent appointment in any position or class of positions in the
police department or fire department to one (1) of the following positions or classes of positions in the
depaftmént of communications: superintendént of communications, chief radio-felephone operator and
radio-teléphone technician, and who in addition is ot the effective date of this chapter a member of the
police:and fire dépdrtment retirement plan as describéd in Chapter 3.32 of thié Code, shall have the -
option, if hie or she holds any such position in the departrient of communications on' the effective date of
this chapter, and ot otheiwise, of becoming subjéct to the provisions of this Chapter 3.36. Each of said
persons, in order to exercise said option, shallfile with the secretary of the retirenient board'a written
staterient, on a form to be furnished to him or her, upon request, by said board, dedlaring that he or she
elects to be'subject to the provisions of this chapter. Said statement shall be filed on or before, and no
later than, the ninetieth (90th) day immediately following the effective date of this section, excepting,
however, that any such person who on the effective date of this section is ori temporary leave because
of active service in the Armed'Forces of the United States may filé said statement electing to bé subject
to the provisions of this chapter with the secretary on or befote, and no later thah, the ninetieth (90th)
day immediately following the date of expiration of his or her leave or his or her return to duity, wHichever
is earlier. Upon filing said written statement with the secretary in the manner and within the fime
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~ specified in this secfion, such person shall be 'deemed to be subject to the provisi_o,ns' of this chapter as
of the effective date of this section. Each person so electing to become subject to this chapter shall

cease being subject to the provisions of Chapter 3.32, as of the effective date of the election made

pursuant to this section. No such person shall become subject to the provisions of this chapter unless he
or she exercises this option in the time and manner specified in this section. : .

(Prior code § 2903.82; Ord. 27768.)

3.36.270 Persons retired pursuant to this chapter for dls'at_ii‘li_g‘y who return to city
service in position other than position included in membership of this plan.

A member who is retired for disability after the effective date of this chapter pursuant to the provisions
of this chapter and who, in addition, after receiving such disability retirement, is appointed to a full-time
position in the city service, appointment to which would not otherwise entitle him or her to the benefits of _
this chapter, in which new position monthly compensation is paid, shall, if and while said disability
continues during the périod of such new service, be a member of the retirement plan and shall be

subject to the provisions of this chapter. -

(Prior code § 2903.83; Ord. 27768.)

3.36;280 Membership in prior plan continued when.

. All persons who, on the effective date of this chapter, are members of the police and fire department

retirement plan described in Chapter 3.32 and do not exercise in the manner and within the time
hereinabove specified their option of becoming subject to the provisions of this chapter, or who are not
hereinabove given any such option or who are otherwise excluded from membership in the retirement
plan as described in this chapter, are not and shall not be deemed to be subject to the provisions of this
chapter and shall not be entitled fo any benefits paid pursuant to this chapter. All such persons,
however, shall remain members of the police and fire department refirement plan as described in
Chapter 3.32 of this Code, subject to the provisions of said chapter and applicable provisions of the
charter of the city, and the benefits being paid on the effective date hereof to or on account of any
persons pursuant to Chapter 3.32 shall be continued at their existing rates in accordance with the
provisions of said Chapter 3.32, and shall be paid from the retirement fund maintained in accordance
with'this chapter. Notwithstanding anything in this Code or in any ordinance to the contrary, no persons
appointed to any position or class of positions on or after the effective date of this chapter shall become
subject to Chapter 3.32 or be entitled to any benefits payable pursuant to Chapter 3.32,

{Prior code § 2903.84; Ord. 27768.)

_ Part 3 ,
RETIREMENT BOARD AND OTHER OFFICERS

Sections:
| 3.36.300 Retirement board - Adnﬁinistration and control authofity.
3.36.310  Retirement board - Powers and duties.

3.36.320 Retirement board - Additional powers and duties.
3.36.330 Retirement board - Meetings - Quorum - Voting.
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3.36.340  Retirement board - Secretary - Retirement and benefits administrator
duties, ' :

3.36.350 Rules and regulations - Scope.

3.36.360 Duties of other city officers,

3.36,370 . Determination of employee eligibility and determination and
“modification of benefits, ‘ ,

3.36.380  Medical service and advice.

3.36.385  Authority to secure ofher contractual services.

3.36.400 ActuarialAevaluétion-and investigation - Interest rates.

3.36.410  Mortality, service and other tables - Revision of rates of contribution.

3.36.420 Determination of age, service or compensation where records are
‘inadequate.

» 3.36;430 Acéounts and recordkeeping.

.3.36.440 _ Annual report.

3.36.450 Hearihgs - AljthOri.zed wheh.

3.36.460 Power to administer oaths and issue subpoenas.
3.36.470  Hearings - Rules and procedures. .

3.36.480 Direct trénsfers o eligible rollover distributions.
3.36.485 Reviéw of proposed amendments.

3.36.490 Direct trustee-to-trustes trénsfers.

3.36.300  Retirement board - Administration and control authority.
The retirement system established pursuant to the provisions of this Chapter 3.36 and the retirement
fund provided for in this Chapter 3.36 shali be managed, administered and. controlled by that certain

board of administration entitled "board of administration for police and fire department retirement plan"
which has been established pursuant to the provisions of Chapter 2.08, Part 12 of the San José

Municipal Code.
(Prior code § 2903.100.)

3.36.310 Retirement board - Powers aﬁd duties.

The retirement board shall have all the powers and duties given to it in this Chapter 3.36, including
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but not limited to, the powers and duties specified In this Part 3. Notwithstanding anything in this part to

the conirary, the retirement board shall not engage in a transaction prohibited by Section 503(b) of the
Internal Revenue Code. '

(Prior code § 29803.101; Ord. 28886.)

3.36.320 Retirement board - Additional powers and duties.

The retirement board shall have any and all oiher powers imposed upon or granted to it by the
provisions of Article XV of the Charter of the city, or by any other provisions of this Chapter 3.36.

(Prior code § 2903.113.) -

3.36.330 Retirement board - Meetings - Quorum - Voting.

The retirement board shall hold regular meetings monthly at a time and place to be determined by the
board. Special meetings may be held at any time and place upon the call of its president or of a quorum
of the members of the board. Until at least seven seats on the board are filled for the first time after
adopfion of the ordinance increasing the board to nine members, four members of the board shall be
necessary to constitute a quorum for the board to take action, although a lesser number may adjourn
from time to time. Once seven seats on the board have been filled for the first time after adoption of the
ordinance increasing the board to nine members, a majority of the total number of member seats, filled
or vacant, shall be necessary to constitute a quorum, although a lesser number may adjourn from time
to time. The board shall act by resolution, order or motion. All meetings shall be open and pubilic.

(Prior code § 2803.114; Ord. 28787.)

3.36.340 Retirement board - Secretary - Retirement and benefits adminisfrator duties.

* The director of retirement-services shall be the secretary of the retirement board. The director shall
keep a record of all proceedings of the board in the same manner as is required for the keeping of

records of all proceedings of the city council,

(Prior code § 2903.115; Ords. 21624, 26034.)

3.36.350 Rules and regulations - Scope.

Subject to the provisions of this Chapter 3.36 and to all applicable provisions of the Charter of the
city, the board may make and enforce reasonable rules and regulations for the administration,
management and control of the provisions of this chapter and of the retirement system and fund
provided for herein; and each member of this system, each person retired thereunder and sach person
or estate entitled to or receiving any benefits under the provisions of this chapter.is and shall be subject

to the provisions of this chapter and to said rules and regulations,
(Prior code § 2903.102.)

3.36.360 Duties of other city officers.

The city treasurer and the city auditor shall perform such duties with respect to this retirement system
and the retirement fund as the board of administration may from time to time direct, and all such other
duties as may be required of such officers by other provisions of this chapter or by the Charter of the’
city. No additional compensation shall be received by any of said officers for said services.
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(Prior code § 2903.116.)

3.36.370 Determination of employee eligibility and determination and modification of -
benefits. '

fhe board, subject to the provisions of this Chapter 3.36, shall qéteqmi_ne who are employees of the
city eligible for membership in this retirement system. The board is the sole judge of the conditions under

which persons may be admitted to and receive or continue to receive bensfits under this system, and
shall determine, modify or terminate behefits for service or disability, or any other benefits provided for in

this chapter.

(Prior code § 2003.103.)

3.36.380 Medical service and advice.
The board may enter into confractual arfangements for such medical services and advice, and may
secure and pay reasonable compensation for independent medical examiners, as the board deems

necesséry to discharge its duties respecting matters involving disability or death or both. Such contracts
for medical services shall be entered into in the name of the board of administration for the police and

fire department retirement plan.

(Prior code § 2003.104; Ord, 25084.)

13.36.385  Authority to secure other contractual services.

A.  In addition to the authority to enter into contractual arrangements for medical services as
provided in Section 3.36.380 and the authority to enter into contractual arrangements for investment
related services as provided in Part 4 of this chapter, the board is authorized to select, enter into -
contractual arrangements with, and pay reasonable compensation to persons to perform the following
services for the board: ' ' '

1. Actuarial services.

2. Auditing services.

3. Investment manager search services.

4. Investment performance evaluation services.

5. Proxy voting services.

6.  Other consultant services which the board deems necessary to carry outits duties and
responsibilities under this retirement plan. -

B. The contracts described in subsection A. shall be entered into in the name of the board of
administration for the police and fire department retirement plan. .

(Ords. 24723, 25084.)

3.36.400 Actuarial evaluation and investigation - Interest rates.
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The board shall keep in convenient form such data as is necessary for actuarial evaluation of this
system. As of April 1, 1962, and thereafter at the end of periods not to exceed five years, the retirement
board shall cause to be made an actuarial investigation into the mortality, disability, service and
compensation experience of members and persons receiving benefits and an actuarial evaluation of the

assets and liabilities of this system.
(Prior code § 2903.105.)
3.36.410 Mortality, service and other tables - Revi#ion of rates of contribution.

Upon the basis of any or all of such investigations, evaluations and determinations, the board shall
adopt such mortality, service and other tables as may be necessary, and shall fix and from time to time
change the rates of monthly contribution required of members and of the city as may be necessary to
make this system at all times actuarially sound and to provide the benefits provided for in this retirement
plan; provided that, as may be otherwise provided elsewhere in this-chapter, the proportionate share of
contributions on behalf of the city shall at all times be in the ratio of thres to eight (3:8). '

(Prior code § 2903.106.)
3.36.420  Determination of age, service or compensation where records are inadequate.

Whenever it is impractical for the retirement board to determine from the records of the city, and from
other evidence before it, the length of service, the compensation or the age of any member of this
retiremerit system, then in such event the board may estimate for the purposes hereof such length of

service, compensation or age. Each employee shali file with the board such information respecting his
age, length of service or compensation as the board may require. ' '

(Prior code § 2903.107.) °

3.36.430  Accounts and recordkeeping.

The retirement board shall keep any and ail records and accounts reasonably necessary for the
management, administration or control of this retirement system, including, but not limited to;

A. Records of all contributions made by any and ail members of the system br made by the city;

B.  Records of all moneys in the retirement fund and of the investment and disposition of such’
moneys; and '

C. The names of all persons receiving benefits under the retirement system, the nature of such
benefits and the amounts paid to each therefor. ' L .

(Prior code § 2903.108; Ord. 25992.)

3.36.440 Annual report.

A.  Within ninety days after the end of each fiscal year, or if later, within thirty days after submission
to the city council of an audited annual fiscal report of the retirement system's funds, the board shall
submit to the city council and city manager an annual report for stich preceding fiscal year. The report
shall contain a statement of the board's work for such period, and shall show all receipts and
disbursements and the balance remaining in the retirement fund after such payments. The report may

contain recommendations for or against changes in the retirement system.
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B. A copy of such annual report shall also be sent to the headquarters 6f the police department

and to each city firehouse within the city. -

(Prior code § 2803.110; Ords. 18767 § 2, 1977, 25992.)

3.36.450 Hearings - Authorized when. -

The board may in its discretion hold hearings for the purpose of determining any question presented
to it involving any right, benefit or obligation of a person under this chapter, provided that any such
person aggrieved by such determination may, If the board has not held a hearing with regard to such
determination, petition the board in writing for a hearing. Such request for a hearing must be fited within
thirty days from and after the determination of the board. The board shall within thirty days from and
after stich request hold a hearing, after which hearing the board may affirm, reverse or modify its prior
determination. ' h : ' ' :

(Prior code § 2903.112.)

3.36.460 Power to administer oaths and issue subpoenas.

The retirement board shall have the power to administer or require oaths and affirmations, to issue
subpoenas to compeli the attendance of witnesses, or to compel by subpoena the production of books,
papérs and documents and to take and hear testimony conéerning any matter or thing pending before
the board. If any person so subpoenaed neglects or refuses to appear or to produce any book, paper or
document as required by said subpoena, or shall refuse to testify before the board or answer any
questions which a majority of such board shail decide to be proper and pertinent, the boatd shall have
the power to initiate proceedings in the proper courts to have such person be declared guilty of -
contempt. The chief of police shall, upon request of the board, have such subpoenas served by a police

officer or officers.

(Prior code § 2903.111.)

3.36.470 - Hearings - Rules and procedures.

Whenever the board in its discretion holds any hearing or hearings on any matter, or is required by
any of the provisions of this chapter to hold any hearing or hearings shall be conducted in accordance
with rules or regulations adopted by the board. The rules of evidence generally applicable in the courts |
shall not be binding upon the board; hearsay and any and all other evidence which the board deems
relevant and proper may be admitted and considered. No person shall have any right to demand or
require that any or all evidence be sworn, although the board may permit or require all or any evidence
to be sworn if it so desires. No person shall have any right to subpoena, nor to require the board to
subpoena, any witness or witnesses nor any evidence, although the board may subpoena witnesses or
~ evidence if it so desires, No person shall have any right to cross-examine any witness or witnesses,

although the board may permit, in Its discretion, such cross-examination as it deems necessary or
advisable. Any and all rights or privileges granted to any and all persons by the provisions of this chapter
- are and shall be subject to the provisions and limitations of this Section.

- (Prior code § 2003.117.)
3.36,480 Dlrect transfers of eligible rollover distributions.

A f under the provisibns of tﬁis chapter, a pei‘son becomes entitled to a'distribution which is an
eligible rollover disfribution, the person may elect to have the distribution or any portion thereof paid
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directly to an eligible retirement plan specified by the person.

B.  The election made pursuant to this section shall be in accordance with the terms and conditions
established by the board. ‘

C.  Upon the exercise of the election by a person pursuant to this section, the distribution from the

retirement fund of the amount designated by the person, once distributable under the provisions of this
chapter, shall be made in the form of a direct transfer to the eligible retirement plan so specified.

D.  For the purposes of this section, “eligible roliover distribution” means a distribution from the
retirement fund which constitutes an eligible roliover distribution within the meaning of Section 401(a)
(31)(C) of the Internal Revenue Code, consisting of any distribution of alf or any portion of the balance to
the credit of the distributee, except that an eligible rollover distribution.does not include: any distribution
that is one of a series of substantially equal periodic payments (not less frequently than annually) made
for the life (or the life expectancy) of the distributee or the joint lives (or joint life expectancies) of the
distributee and the distributee's designated beneficiary, or for a specified period of ten years or more;
any distribution to the extent such distribution is required under Section 401(a)(9) of the Internal
Revenue Code; the portion of any distribution that is not includible in gross income; and any other
distribution which the Internal Revenue Service does not considet eligible for rollover treatment, such as
certain corrective distributions necessary to comply with the provisions of Section 415 of the Internal
Revenue Code or any disfribution that is reasonably expected to total less than two hundred doliars
during the year. Effective January 1, 2002, a portion of a distribution shall not fail to be an eligible
roflover distribution merely because the portion consists of after-tax employee contributions that are not
includible in gross income. However, such portion may be transferred only: (i) fo an individual retirement
account or annuity described in Section 408(a) or (b) of the Internal Revenue Code or to a qualified
defined contribution plan described in Section 401(a) of the Internal Revenue Code; (i) on or after -
January 1, 2007, to a qualified defined benefit plan described in Section 401(a) of the Internal Revenue
Code or fo an annuity contract described in Section 403(b) of the Internal Revenue Code, that agrees to
separately account for amounts so transferred (and earnings thereon), including separately accounting
for the portion of the distribution that is includible in gross income and the portion of the distribution that
is not sa includible; or (iii) on or after January 1, 2008, to a Roth IRA described in Section 408A of the
Internal Revenue Code. Effective January 1, 2002, the definition of eligible rollover distribution also
includes a distribution to a surviving spouse or to a spouse or former spouse who is an alternate payee
under a qualified domestic relations order, as defined in Section 414(p) of the internal Revenue Code.
For purposes of this Section 3.36.480, “spouse” has the meaning set forth in federal law. . :

E.  For purposes of this section, "eligible retirement plan” means a plan which constitutes an eligible
retirement plan within the meaning of Section 401 (a)(31)(D) of the Internal Revenue Code, consisting of

one or more of the following: = .

1. An. individual retirement account described in Section 408(.a) of the !nternal' Revenue Cdde;
2. Anindividual retirement annuity described in Section 408(b) of the Internal Revenue Code;
3., Anannuity plan déscribed in Section 1403(a) of the Internal Revenue Code:

4. Aqualified trust described in Section 401(a) of the Internal Revenue _dee;

5. Effective January 1, 2002, an annuity contract described in Section 403(b) of the Internal
Revenue Code; i .
6. Efféétive January 1, 2002, a plan eligible under Section 457(b} of the Internal Revenue Code

that is maintained by a state, political subdivision of a state, or any agency or instrumentality of a state or
a political subdivision of a state that agrees to separately accorunt for amounts transferred into that plan

http://sanjose.amlegal.com/alpscripts/get—cont.ent.aspx 5/29/2012




{ ( Page 290 of 436

from the retirement plan; or

: 7.  Effective January 1, 2008, a Roth IRA described in Section 408A of the Internal Revenue
Code. -

_ F.  For purposes of this section, “distributee” means an employee or former employee. It also
includes the employee's or former employee's surviving spouse and the employeé's or former
employee’s spouse or former spouse who is the alternate payee under a qualified domestic relations
order, as defined in Section 414(p) of the Internal Revenue Code. Effective July 1, 2010, a distributee
further includes a nonspouse beneficiary who is a designated beneficiary as defined by Section 401(a)
(9)(E) of the Internal Revenue Code. However, a nonspouse beneficiary may only make a direct rollover

to an individual retirement account or individual retirement annuity established for the purpose of
receiving the distribution, and the account or annuity shall be treated as an “inherited” individual

- retirement account or annuity,

~ (Ords. 24814, 28886.)

3.36.485 Review of pr'oposec‘l.amendments.

A Ekcept as provided in subsection B., prior to the adoption of any ordinance amending the police
and fire department retirement plan, a copy of the proposed ordinance shall be provided to the board for

the board's review and recommendation.

1. The board may, but is not required to, submit a report or recommendation on the proposed .
amendment to the city council. ' : .

.2, lf the board declines or fails to submit a report or recoinmendation on a proposed
amendment within sixty days of receipt of the proposed ordinance by the secretary to the board, the city
council may proceed to adopt or not adopt the ordinance without first receiving a report or

recommendation from the board.

3. Nothing in paragraph 2. shall be deemed to preclude the board from thereafter submitting a
report or recomme'ndation to the city council. : '

B.  Inany case where the city council finds that there is a need to adopt an ordinance amending the
system within a time period which would not allow for a sixty-day review period, the council may act on
the ordinance without first submitting it to the board_, and the following procedures shall apply:

- 1. Atthe time the council passes the ordinance for publication of title or, in the case of an
urgency ordinance, at the fime the councif adopts the ordinance, the council shall refer the ordinance to

the board for study and consideration.

1

2, Following its study, the board may submit to the council a recommendation that the council
take one or more of the following actions: ' ‘

a. Repeal the ordinance.

b, Readopt the provisions of the ordinance with such amendments, additions or changes, if
any, as the board may wish to recommend.

c.  Make such other changes or provisions as the board may recommend.

3. Upon receipt of the board's recommendation, the coundil may implement or disapprove the
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recommendation.
(Ords. 24922, 24979.)

3.36.490 Direct trustee-to-trustee transfers.

A.  Ifamember of this plan becomes eligibie to purchase permissive Serﬁice credit in this plan and
elects to make such purchase through a lump sum deposit, the plan will accept a direct trustee-to-
trustee transfer of funds from an eligible deferred compensation plan as defined in Section 457(b) of the

Internal Revenue Code if such fransfer is:

1. For the purchase of permissive service credit as defined in Section 41 5(n)(3)(A) of the
Internal Revenue Code; or ' :

2. Aredeposit of withdrawn contributions pu.rsuant to Section 3.36.71d. .
- B. ifrequired by the provisions of the lnternaf RevenueACodé or‘ the regulati;ms promulgated under
the Internal Revenue Code, the plan will account separately for funds received through a direct trustee- -
to-trustee transfer from an eligible deferred compensation plan., '
© (Ord. 26829.)
Part 4
RETIREMENT FUND
Sectibns: |
3.36.500 Establishment - Name - Contihuation of Chapter 3.32 fund.
3.36.510 Administrat_ion and investment - Board authority.
3.36.520 Custodian.. | |
3.36.530 Investment of funds - Delegation of authority.-
3.36.540 Investment of funds - Conditions énd limitations,
3.36.545  Investment - Security loan agreements - Conditions,
3.36.550 Investments - Real estate,
3.36.560 Unclaimed or canceled checks.
3.36.570 Investment counseling - Restrictions. .

3.36.575 Separate medical benefits account.

3.36.580 'Supplementai retiree benefit reserve.

3.36.500 Establishment - Name - Continuation of Chapter 3.32 fund.
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In order to continue in force and make effectual pensions and retirements already existing or that
~ may be granted in the future in favor of members of the retirement plan heretofore established pursuant
-to the provisions of Chapter 3.32, and in order to carry out the provisions of this chapter, the retirement
-fund heretofore created and ex:stmg pursuant to Chapter 3.32, and pursuant to Section 78a of the City
Charter, is hereby continued, and is hereby made a gcombined or common fund for the police and fire
department retirement plan established by this Chapter 3.36 and by Chapter 3. 32, with the elements of
the plan in each chapter being a component of a smgle refirement plan. All contributions, income and
other moneys which are required, pursuant to the provisions of this chapfer, to be paid to this retirement
plan or inta the retirenerit fund, shall be paid into and held in said fund; and all benefits or allowances
payable to any member or beneficiary under this retirément plan shall be paid from said fund. Said
combined or common fund shall be known as the "police and fire department retirement fund.”

(Prior code § 2903.125; Ords. 25084; 27768.)

3.36.510  Administration and investment - Board authority.

The retrrement board shall have the exclusive control. of the administration and mvestment of the
- retirement fund.

(Prior code § 2903.126; Ord. 25084.)

3.36.520 Custodian.

A. Except as provided in subsection B., the city director of finance is and shall be the custodian of
the retirement fund, subject to the exclusive control of the board as to the administration and investment

of the same.

B. Tﬁe board may enter into contractual arrangements with California banks or with national

. 'banking associations to provide master custody services with respect to the assets of the retirement

fund. Such contracts shall be entered into in the name of the board of administration for the police and
f" ire department retirement plan.

C. All payments from the fund shall be made by the city director of finance upon demands made by
the retlrement board. : ,

D. Al amounts received by the board or by the system under the provisions of this chapter shall be
deposited with the custodian bank or the city director of finance to the credit of the retirement fund,
including but not limited to any and all contributions, any and all interest earned on bank deposits, and

any and all other income of this system or of the fund.

(Prior code § 2903.127; Ord. 25084.)

3.36.530 Investment of funds - Delegation of authority.

A. - Without limiting the authority of the board itself to invest and reinvest the moneys of the
retirement fund as provided in Section-3.36.540, the board may adopt an investment resolution or
resolutions containing detailed investment guidelines, consistent with Section 3.36.540. While the
resolution or resolutions are in effect, investments consistent with such guidelines may be made by an
officer of the board, an officer or employee of the city, or a qualified investment advisor who has entered
into a contractual arrangement pursuant to Section 3.36.560, provided that such officer, employse or
advisor has been delegated such authority by the board and such officer, employee or advisor has been
designated by name in the investment resolution or resolutions. Any transactions made pursuant to the
foregoing provisions of this section shall be reported to the board on a monthly basis.
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- B, Without limiting the authority of the board itself to invest and reinvest the moneys in the
retirement fund as provided in Section 3.36.540 or to defegate authority for investment and reinvestment
as provided in subsection A. of this section, the board may, by resolution, designate a person by name
to make short-term investments and reinvestments of moneys in the retirement fund and to purchase,
sell, or exchange such short-term investments and reinvestments of moneys in the retirement fund and
to purchase, sell, or exchange such short-term investments. For purposes of this subsection, "short-term

investments" shall consist of the following:

1.  Repurchase agreements and reverse repurchase agreements;

2. Short-term investment fund;

_ 3. Investments which are in commiercial paper, United States Treasury bills, bankers'
acceptances, negotiable certificates of deposit, or similar evidences of indebtedness; and

a. Which afe of no more than one year in duration; and
b.  Which are liquid in nature; and -
¢ Which are not investments in bonds or preferred or common stock.

The person o be so designated by the board shall be either a member of the board, a qualified-
investment advisor who has entered into a contractual arrangement pursuant to Section 3.36.560, or an
officer or employee of the city. The person-so designated shall serve in said capacity at the pleasure of
the board and shall report monthly to the board on such short-term investments.

Moneys to be invested pursuant to this Sﬁbsectfon B. shall be only those moneys not then required
for investments made pursuant to Section 3.36.540 and Subsection A. of this section.

(Prior code § 2803.129; Ords. 20116, 21076, 21305, 23560, 25084,)

3.36.540 ln&eétment of funds - Conditions and limitations.

Thé board shall invest and reinvest the moneys in the retirement fund In accordance with the
following standards: ,

, A.  The assets of the retirement plan are trust funds and shall be held for the exclusive purposes of
providing benefits to members of the plan and their beneficiaries and defrayirig reasonable expenses of

administering the plan. The assets of the retirement plan must not revert, and no contributions shall be

permitted to be returned to the employers, except as permitted by Révenue Ruling 91-4. ‘

B. The board shall discharge its duties with respect to the plan solely in the Interest of, and for the
exclusive purposes of providing benefits to, members of the plan and their beneficiaries, maintaining the
actuarial soundness of the plan, and defraying reasonable expenses of administering the plan. The
board's duty to the members and their beneficiaries shall take precedence over any other duty.

C. The board shall discharge its duties with the care, skill, prudence and diligence under the
circumstances then prevailing that a prudent person acting in a like capacity and familiar with these
matters would use in the conduct of an enterprise of like character and with like aims.

D.  The board shall diversify the investments of the plan so as to minimize the risk of loss and to
maximize the rate of return, unless under the circumstances, it is clearly prudent not to do so.
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E. The retirement pfan may participate under Section 401(a)(24) of the Internal Revenue Code in a
qualified group trust that meets the requirements of Section 401(a) of the Internal Revenue Code in
accordance with Revenue Ruling 81-100, as amended by Revenue Ruhng 2004 67.

(Priof code § 2903.128; Ords. 19989, 21145, 21607, 22509, 23560, 25084, 28886.)

3.36.545 Investment - Security loan agreements - Cehditions.

A.  The retirement board may enter into contractual arrangements with broker-dealers and with
California or national banks for such brokers-dealers or banks to provide secunty lending services
pursuant to security loan agreements. Such contracts shall be entered into in the name of the board of

administration for the police and fire department retirement plan.

~ B. Forthe purposes of this sectlon "secunty Ioan agreement“ and "marketable securities" shall be
defined as follows

1. "Secunty loan agreement"” means a written contract whereby a legal owner, the lender,
agrees to lend specific marketable corporate or government securifies for a period not to exceed one
year. The lender retains the right to collect from the borrower ali dividends, interest, premiums, nghts
and any other distributions to which the lender would otherwise have been entitled. The lender waives
the right to vote the securities during the term of the loan. The lender may terminate the contract upon
not more than five business days' notice as agreed and the borrower may terminate the contract upon
not less than two business days' notice as agreed. The borrower shall provide collateral to the lender in
the form of cash, bonds or other interest-bearing notes arid obligations of the United States or
irrevocabie letters of credit from California or national banks approved by the board. Such collateral shall
be in an amount equal to at least one hundred two percent of the market value of the loan securities as
agreed: The lender shall monitor the market value of the loaned securities daily. The loan agreement
shall provide for payment of additional collateral on a daily basis, or at such times as the value of the
loaned securities increases, to agreed-upon ratios. In no event shall the amount of the collateral be less

than the market value of the loaned securities.”

2. "Marketable securities” means securitigs that are freely traded on recognized exchanges or
market piaces

C. Any contractual arrangements entered into pursuant to this section shall require ail of the
following:

1. Merntenance of detailed records of all security loans.

2. De(relopment of controls and reports to monitor the conduct of the transactions.

3. Publication of the net results of the secunty loan transacttons separate from the results of
other investment agfivities. .

(Qrds, 21864, 25084.)

3.36.550 Investments - Real estate,

A 'The board may:

1. Acquiire, hold for investmerit or sell commercial, industrial and residential real estate, and real
estate related debt instruments in the following forms:
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“a. Inits own name;

b.  In common ownership with the Federated City Employees Retirement System;

¢. Through g title holding corporation or trust satisfying the requirements of Intetnal Revenue
Code Section 501(c)(25); : _ ‘ ‘
' d. Thrdugh a title holding.corporation satisfying the requife‘ments of Internal Revenue Code
Section 501(c)(2); or ' , .

e. Through a Limited Liability Company;

2. Lease real property owned by the board for any lawful purpose and for terms which may
extend beyond the duration of this retirement plan; , _ _

3. Create restrictions and easements affecting the real property oWned by the board; and

4. Exercise all other rights, privileges and powers which an owner of real property would have,
unless otherwise prohibited by the terms of this retirement plan or by other applicable law. )

B. The board shall take title as follows:

1. Title to all commercial, industrial and residential rea! estate and all real estate related debt
instruments acquired by the board on behalf of this retirement plan shall be taken and held in one of the

following forms: :

- a.  Directly by the board of administration in the name of board of administration as trustee
for the police and fire department retirement fund; ' ' :

b.  Through a title holding cdrporation or trust satisfying the requirements of Internal Revenue
Code Section 501(c)(25); .

¢. Through a title holding corporation satisfyfng the requifements of Internal Revenue Code
Section 501(c)(2); or ' :

d.  Through a Limited Liability Company.

2. Title to all commercial, industrial and residential real estate and all real estate related debt
instruments acquired by the board on behalf of this retirement plan to be held in common ownership with
the Federated City Employees Retirement System shall be taken and held in the following name; board
of administration as trustee for the Federated City Employees Retirement Fund, as to an undivided fifty
percent interest, and the board of administration, as trustee for the police and fire department retirement
fund, as to an undivided fifty percent interest, together as tenants in common. ' -

C.  For the purposes of this Section,3.36.550, a title holding corporation or trust satisfying the
requirements of Internal Revenue Code Section 501(c)(25), a title holding corporation satisfying the
requirements of Internal Revenue Code Section 501(c)(2), or a Limited Liability Company may be such a
corporation, trust or company established by the board. - T

(Prior code § 2903.130; Ords. 25084, 25951, 27595, 28088.)

3.36.560 Unclaimed or canceled checks.
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Notwithstanding any provisions in this Code to the contrary, whenever any check drawn against the

. retirement fund in payment of accumulated contributions or any benefits remains unclaimed or the

claimant cannot be found, the proceeds of such check shall be redeposited in the retirement fund and
held for the claimant without any further accumulation of interest, and such redeposit shall not operate to
reinstate the membership of the claimant in this system. if such proceeds, whether heretofore or
hereafter redeposited, are not claimed within four years after the date of redeposit, they shall revert to
and become a part of the accumulated contributions of the city, held in the retirement fund to meet the
liabilities of the city. to the retirement system. The board may at any time, after revision of said proceeds

to the city, and upon receipt of proper information satisfactory to if, return such proceeds so held for the
city, to the credit of the claimant, to be administered in the manner provided under this system.

(Prior code § 2803.130; Ord. 25084.)

3.36.570 I'nvestment counseling - Restrictions.

A. The board may enter into contractual arrangements with any person or persons or association ‘
or associations, who meet the requirements of subsection B, or C., to provide counsel to the board with
respect to the board's policies of investing and reinvesting of moneys in the retirement fund. Such
contracts shall be entered into in the name of the board of administration for the police and fire

department retirement plan.

B.  Any person or association who provides services to the board with regard to financial securities: -

1. Shall be a person or association whose principal business consists of investment counseling
services; and .

2. Shall be registered as an investment adviser under such laws as may require such
registration. - ‘

C.  With respect to real estate advisors, the board shall enter into contractual arrangements only
with persons or associations whose principal officers are engaged in the business of advising and
evaluating commercial, industrial or residential real estate investments, mortgage banking, or property
management, and which are licensed as real estate brokers by the State of California,

(Ords. 21607, 25084, 25553.)

3.36,575 Separate medical benefits account.

- A Therels hereby established as of July 1, 1995, the medical benefits account as a separate
account withiri the fetirement fund, The medical benefits account shall be maintained in compliance with
Internal Revenue Code Section 401(h) and the regulations promuigated thereunder. Monies in the
medical benefits account may be commingled with other monies in the retirement fund solely for the
purposes of investment. '

B. Al contributions made to the retirement fund to provide for the payment of benefits for sickness,
accident, hospitalization, dental or medical expenses of persoiis receiving monthly allowances under the
provisions of this plan, and all earnings and interest attributable to suich contributions, shall be placed in
the medical benefits account. All contributions to the medical benefits account shall be reasonable and
ascertainable. At the time the city makes a contribution to the medical benefits account, the city shall
designate in writing that such contribution is solély for the medical benefits account.

C. Contribution rates to fund the benefits for sickness, accidént, ﬁospitaliz_aﬁon, dental or medical
expenses shall be established by the board as determined by the board's actuary and shall be borne by
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the city and the members of the plan as follows:

1. Contributions for dental benefits shail be made by the city and the members in the ratio of
three-to-one, : :

2. Contributions for other be,neﬁts.providéd through the medical beheﬁfs accoﬁnt shall be . made
by the city and the members in the ratio.of one-{o-one. o ]

D. Al funds in the medical benefits account shall be used only for the payment of benefits and
expenses allowed under Interal Revenue Code Section 401(h) and the regulations promulgated
thereunder. The medical benefits account shall be used to provide medical and dental benefits in
accordangce with Parts 14 and 15 of this chapter. Prior to the satisfaction of all liabilities under this plan
to provide such benefits, no funds in the medical benefits account shall be used for, or diverted to, any

other purpose..’

E.  All benefits provided through the medical benefits account, plus any life insurance protection
provided under the plan, shail be subordinate to the retirement and survivors' benefits provided by the
plan. Accordingly, at all times after the date on which the medical benefiis account is established, the
aggregate of the city's contributions to the medical benefits account shall not exceed twenty-five percent

of its total aggregate contributions to the plan (other than contributions to fund prior service). For the
purpose of this limitation, city contributions include any contributions which are “picked-up” pursuant to

Internal Revenue Code Section 414(h).

F.  Upon the satisfaction of all liabilities under this plan to provide the benefits described in this
section, any amount remaining in the medical benefits account shall be paid to the city.

G. Inthe event that a member’s interest in the medical benefits account is forfeited prior to the
termination of the plan, an amount equal to the forfeiture shall be applied as soon as practicable to.
reduce the city contributions to the medical benefits account. ' _

H.  City and member contributions to the medical benefits account shall be made on the same
periodic basis as city and member contributions are made to the retirement fund. City contributions and
member contributions to the medical benefits account may be paid on different payment schedules.

(Ords. 27768, 28332, 28886.)

3.36.580 Supplemental retiree benefit reserve. |

A.  Establishment and Purpose.

1. The board shall establish a reserve in the retirement fund to be known as the supplemental
retiree benefit reserve or SRBR. : A

2. The purpose of the SRBR shall be to provide a source of funding for benefits to supplement
those benefits otherwise provided by this plan or the Chapter 3.32 plan to former members of such plans
who are receiving benefits, survivors of such former members, and survivors of members who die prior

to receiving benefits from this plan.

B. - Funding.

1. The initial amount allocated to the SRBR shalli be ten pefcent of the plan's prefunded
actuarial accrued liability as of June 30, 1998, as determined by the board's actuary. The board's
-actuary shall calculate the initial funding amount without regard to any pltan amendmenfs that became.
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effective after June 30, 1999,

2. Each June 30, beginning June 30, 2000, there shall be allocated to the SRBR the investment
earnings attributable to the balance in the SRBR as of June 30 of the calendar year in which the
‘allocation is made. Investment earnings credited to the SRBR shall be calculated as though the transfer
required by paragraphs 8. and 4. of this Subsection B; had been made on the immediately following July
1 (first allocation on July 1, 2000} regardless of the actual date stich transfer is made. In the event the
investment earnings for the retirement fund are less than zero, no investment earnings shall be allocated
to the SRBR and no reduction shall be made to the SRBR balance except as prowded in Subsection C.

below.

3. The board shall determme the excess earnmgs for the twelve months endmg June 30, 2000,
and for the twelve months ending June 30, 2001, and shall transfer to the SRBR ten percent of the

excess earnings for each such twelve-month penod

4,  Within ninety days from-and after receipt of audited financial statements for each fiscal year,
commencmg with the: year 2002, the board shall determing, and:by written resolution declare, the excess
earnings as of June 30 in each such year, and shall transfer ten percent of such excess earnings to the
- SRBR. The excess earnings shall be added to the SRBR principal and shall not be available for

distribution under Subsection D.
C. Reduction of SRBR Balance.

1. If the city's contribution rate, as determined by the board's actuary during any actuarial
valuation performed after June 30, 1999, will increase as a result of poor investment earnings in the
retirement fund, there shall be transferred from the SRBR to the regular retirement fund and the cost-of-
living fund an amount equal to ten percent of the city's increased contributions for the first twelve months
following the increase in the contribution rates. Such transfers shall be limited to those situations where
the increase- in the city's confribution rate is attributable to poor investment earnings; no such transfer
shall be made for any increase in the city's contribution rate that is due to any factor other than poor
investment earnings including, but not limited to, increases in medical or dental premium costs,
enhancements to benefits provsded under the plan, or changes in the actuarial assumptlons :

2. Notw;thstandmg Paragraph 1. of this Subsection C., the amount transferred from the SRBR
because of the increase in the city's contributions shall not exceed five percent of the accrued balance in

the SRBR as of the date of the actuarial valuation,

D. Distributions.
1. The Board shall make an initial distribution from the SRBR during calendar year 2002.

2, Beginning in calendar year 2003, the board shail make an annual distribution from the SRBR;
except there shall be no distribution during calendar years 2010, 2011, 2012 or during calendar year

2013 pnor to June 30, 2013.

3. The initial distribution from the SRBR shall be made solely to former members of this plan or
the Chapfer 3.32 plan who are recervmg benefits as of June 30, 2001, and survivors (of such former
members or of members who died prior to receiving benefits from thls plan) who are receiving benefits
as of June 30, 2001; provided, however, that if a member or former member died after June 30, 2001,
but before the initial distribution, the survivor shail be deemed to have been receiving benefits as of June

30, 2001.

4.  All subsequent annual distributions from the SRBR shall be made solely to former members
of this plan or the Chapter 3.32 plan who are receiving benefits as of the June 30 immediately preceding
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the distribution date and survivors (of such former members or of members who died prior to receiving
benefits from this plan) who are receiving benefits as of said June 30.

5. ~ The board shall develop a methodology for distributions from the SRBR such that
supplemental benefits provide a greater benefit for those persons who have been in benefit status for a
longer period of time and those persons receiving the lowest monthly benefit payments. Upon the
approval of the methodology by the city council, the board shall make distributions in accordance with

such methodology. '

6. Exceptas required by Subsection C. or in the case of the termination of this plan, the board
shall not transfer or distribute funds in the SRBR if such transfer or distribution would reduce the SRBR
principal. : : S :

E.  Definitions.-For the purpose of this Section 3.36.550, the terms listed herein shall have the
following meanings: ' -

1. "Excess earnings” means the earnings of the retirement fund that remain after interest has
been credited to the SRBR as provided in Paragraph B.2. and the actuarial assumed earnings rate
adopted by the board (and in effect on June 30 of the year in which the SRBR calculation is performed)

has been credited to other reserves.

2. "Former member" means a person who has retired under the provisions of this chapter.or

Chapter 3.32 or a person who separated from city service without retiring but left his or her contributions

on deposit in the retirement fund.

3. "Investment earnings" means the earnings of the retirement fund during the twelve months
ending June 30 as determined by the board's actuary using the same methodology used to determine
the value of assets for the actuarial valuation. In the case of investment eamings attributable to the

SRBR, the application of the methodology shall begin as of July 1, 1999. ‘

(Ords. 26416, 26536, 28848, 28915, 29059.)

Part5
SERVICE

Sections;

3.36.600 Definitions and construction of provisions.

3.36.610 Service defined.

3.36.615 Purchase of service credit for federated city service.

3.36.620 Military leave of absence.
3.36.6256 Compliance with USERRA and the HEART Act.

3.36.630 Credit for ho[idays, sick leave, vacation, or leave of absence.

‘.3.36.64_0 Suspensions.

3.36.650 ~ Exclusions - Part-time service.
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3.36.660 .Exclusions - Service performed on nonmonthly basis.
3.36.670 Exclusions - Absence without compensation.
3.36.680 Exclusions - Time on refirement. _ |

336690 CreditIn two retirement systems.

3.36.700 Maximum annual credit.

-+ 3.36.710 Reentry into policerr fire department after withdrawal or repayment of
contributions - Option for prior service credit.

3.36.715  Special window period for repurchase of prior service credit.

3.36.717  Service credit for time on unpaid leave of absence.

3.36.600 Definitions and construction of provisions.

Unless the context otherwise requires, the definitions set forth in this Part 5 govern the construction
of Chapter 3.36.

(Prior code § 2903.150.)

3.36.610 Service defined.

Except as may be otherwise expressly provided eisewhere in this chapter, "service" means and
includes the following service of a member of this retirement system and none other:

A.  Service as officer or employee of police or fire department, rendered by member after becoming
and whife a member of this system. Service rendered by a member of this retirement system, where
such service was rendered as an officer or employee of the police department or fire department of the
city, for monthly compensation, and only while such officer or employee is receiving such compensation

for such service from the city.

B.  Service as officer or employee of police or fire department, rendered prior to effective date of
this system by a person who becomes a member pursuant to provisions of Sections 3.36.180, 3.36.210
or 3.36.260. Service rendered prior to the effective date of this retirement system by any person who
becomes a member of this retirement system pursuant to the provisions of Sections 3.36.180, 3.36.210
or 3.36.260 where such service was rendered as an officer or employee of the police department or fire
department of the city for monthly compensation, if and to the extent such person received credit for
such service pursuant to the provisions of the police and fire department retirement plan established by

Chapter 3.32 of this Code.

C.  Service as officer or employee of police or fire department rendered prior to the effective date of
-membership in this system by a person who becomes a member pursuant to the provisions of Sections
3.36.240 or 3.36.250. Service rendered prior to the effective date of his or her membership in this
retirement system by any person who becomes a member of this retirement systém pursuant to the
provisions of Sections 3.36.240 or 3.36.250, where such service was rendered as an officer or employese
of the police department or fire department of the city, for monthly compensation, if and to the extent that
such person received credit for such service pursuant to the provisions of the police and fire department
rétirement plan established by Chapter 3.32, if the following condition is satisfied:

Ittt /oaminan amlanal Ansalnlianasiataloat rnmtont aomo SNt




( , ( Page 301 of 436

' 1. On or before the ninetieth day immediately following the day he or she becomes a member of
this retirement system, the member has filed with the retirement board a written election to have such
service so credited to him or her and to pay into the retirement fund, at times and in the manner fixed by
the board, the amount necessary to make the accumulated contributions standing to the credit of the
member's individual account equal to the. amount they would be had he or she been a member of or on
active duty with the police department or fire department in the position or class of position in the police
department or fire department to which he or she shall have been appointed, during the fime between
the effective date of this chapter and the date he or she became a member of this system.

D. Certain service for which certain persons were previously entitled to credit under certain other
city retirement plans, : :

1. Service rendered prior fo the effective date of membership in this retirement system, by a
person who becomes a member of this retirement system pursuant to the provisions of Sections
- 3.36.170 or'3.36.200, if all of the following conditions are satisfied: '

: a.  Such service consisted of service rendered by said person to the city as an officer or
employee of the city, in a position or positions not included in this system, without any break, gap or
cessation in the rendering of such service from the time such service was rendered o the time the
person rendering such service became a member of this system pursuant to Sections 3.36.170 or

3.36.200; and

b.  Such service was rendered for monthly compensation and only while the person was
receiving such monthly compensation for such service; and .

¢.  The person was entitled to credit for such service, immediately prior to the time he or she
became a member of this system, under and pursuant to the provisions of the San José Federated City
Employees' Retirement System established by the provisions of Chapter 3.24 or Chapter 3.28 of this
Code or the provisions of the police and fire department retirement plan established by Chapter 3.32 of

this Code; and _ :

d. Except as provided in paragraph 2, or paragraph 3., below, the member files with the
retirement board, on or before the ninetieth day immediately following the day he or she becomes a
member of this system, a written notice of election re Federated Service to have such service credited to

him or her; and ~

e. The member pays into the retirement fund, at the time or times and in the manner
specified by the retirement board, an amount of money sufficient to make the accumulated contributions -
standing to the credit of the member's individual account in this system equal to the amount such
contributions would be if he or she had been a member of or on active duty with the police department or
fire department in the position or class of position in the police department or fire department to which he
or she was appointed and because of which appointment he or she became a member of this system
pursuant to Sections 3.36.170 or 3.36.200, durihg the tirie he or she was rendering the previous service
for which he or she seeks to get credit, and if the contributions payable by him or her to this system
under such circumstances had been deducted from-his or her compensation and paiq into the retirement

fund during all of such time; and '

f. The member ceases fo be a member of, or have any membarship rights under, any other
retirement pian or system of the city, other thari Social Security or the city's deferred compensation plan.

2. A person who became a member of this retirement system pursuant to. Sections 3.36.170 or
3.36.200 prior to September 1, 1995, and who failed to elect to have the previous service in the -
Federated City Employees Retirement System credited under this retirement system within the time
specified in D.1. d above., may elect to have the previous service credited under this retirement system
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- a.- The person satisfies the requirements of D.1.a., b., c.,, e. and f, above; and

b. The person files with the retirement board a written election for such‘s‘er'vice credit onor
before August 15, 1996, ' '

3. Onorafter July 1, 2008, a person who became a member of this retirement system pursuant
to Section 3.36.170, and who does not meet the requirements of D. 1 above, may elect to have the
previous service credited under this retirement system if: )

a, The person éatisﬁes the requirements of D.1. a., b., ¢. and f. above; and

~b.  Prior to the person's retifém.eh't the person files with the retirement board a written election
. for such service credit; and ' '

c.  Prior to the person's retirement, the person pays into the retirement fund at such times
and in such manner as specified by the retirement board:

i.  An amount of money sufficient to make the accumulated-contributions standing to the
credit of the member's individual account in this system equal to the amount the accumulated
contri.pytions would be if he or she had been a member of this plan employed in the police department
during the time he or she was rendering the prior city service for which he or she seeks service credit
and if the contributions payable to this retirement system had been deducted from his or her
+ compensation and paid into the retirement fund during all of such time; plus '

ii.  An amount equal to the interest that would have been earned on the accumulated
contributions, at the actual rate earned by the retirement plan, as of the date the member files the
election for service credit had the contributions been deducteq and paid into the retirement fund; plus

iif.  Interest on the unpaid balance of all such moneys, at the actuarially assumed interest
rate, from the date the member files the election to redeposit {o the date all such moneys are fully paid

into the retirement fund. '

E.  Service in department of communications. Service rendered prior to or during membership in
this retirement system by a person who becomes a member of this system pursuant to the provisions of
Section 3.36.260, where such service was or is rendered as an officer or employee of the department of
communications, for monthly compensation and only while the halder of such position is receiving such

compensation for such service from the city.

- F.. Military leave of absence. Time on leave of absence from city employment for monthly
compensation, while engaged in the performance of mifitary or naval duty for the United States of
Ameri,c?__in_ time of war; provided, however, that no member shall be entitled to credit for such time
- unless such member heretofore, or on or before the ninetieth day immediately following the effective
date of this plan, or on or before the ninetieth day immediately following termination of such leave of
absence or on or before the ninefieth day immediately following the date such person becomes a
member of this system, whichever date is later, has filed or files with the retirement board a written
election to.have such time $o credited to him or her and pays into the retirement fund, at the time and in
the manner fixed by the board, the amount necessary to make the accumulated contributions standing to
the credit of the member's individual account the amount they would be if he.or she had been a member
of and on active duty with the police department or fire department, in the class of position in the police
department or fire department to which he or she shall have been appointed, during the period of leave
of absence while engaged in the performance of military or naval duty for the United States of America
in time of war, and if the contributions payable by him or her as such member had been deducted from
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his or her compensation and paid into the retirement fund during all such times.

-Anything herein fo the contrary notwithstanding, no person shall be entitied to or be given credit for
any such time served prior to the effective date of this chapter if he or she shall have heretofore been
given reasonable time to claim credit for such service and pay contributions therefor and has failed
within such reasonable time to claim the same or pay contributions therefor, :

G. Leave of absence from position in police or fire department to perform other cily services.
Should a member, during membership in this retirement system and while holding any position-in the
police department or fire department for active service in which monthly compensation is paid, receive,
after the effective date of this chapter, a temporary leave of absence from acfive duty in such position in
order to perform any other service for the city as an officer or employee of the city, for monthly
compensation, time served with the city in such other service during said temporary leave of absence
shall be considered as time served in the position from which he or she is on temporary leave of
absence; provided that the member contributes while on such leave of absence, fo the retirement fund
for such time the same as if he or she were on active duty in his or her position in the police department

or fire department.

- H.  Leave of absence of member from position in communications department to perform other city
setvice. Should any member, during membership in this retirement system and while holding a position
in the department of communications for active service in which monthly compensation is paid, receive,
after the effective date of this chapter, a temporary leave of absence from active duty in such position in
order to perform any other service for the city as an officer or employee of the city, for monthly :
compensation, time served with the city in such other service during said temporary leave of absence
shall be considered as time served in the position from which he or she is on temporary leave of
absence; provided that the member contributes, while on such.leave of absence, to the retirement fund
for such time the same as if he or she were on active duty in his or her position in the department of

communications.

- L City service, after disability retirement, other than in position in police or fire depariment included
within membership of this plan. A member who is retired for disability after the effective date of this '
chapter; pursuant fo the provisions of this chapter, and who after receiving such disability retirement is
appointed 10 a full-time position in the city service, appointment to which would not otherwise entitle him
or her to membership in this retirement system, in which a monthly compensation is paid, shall receive
credit for such service which is so rendered during such disability, and shall make contributions into the

retirement fund at the same rates established for other members.

J.  Eligible prior military service. Eligible prior militafy service purchased by a member in
accordance with Part 18 of this chapter. '

- K. Service for time on unpaid leave. Time on unpaid leave of absence purchased by a member in
accordance with Section 3.36.717 of this chapter. ‘ :

(Prior code § 2903.151; Ords. 23491, 26061, 26005, 26464, 28030.)

3.36.615 Purchase of service credit for federated city service.

A. Subjectto the Iimitations set forth in this sect'ion, a pérsdn may purchase service credit in this
plan for service described in Subsection D. of Section 3.36.610, that was previously credited under the

federated city employees’ retirement system. :

~ B. -Inthe eventthere is any dispute regarding a member's eligibility to purchase such service credit,
the amount of eligible service credit, the contributions and interest to be paid for the purchase of service
credit, or the amount of service to be credited to a member, the board shall determine the issue based
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on the relevant information présented to the board.

C. Inorder to purchase such service credit, the member must file a written notice of election re
federated service in accordance with Subsection D.4. of Section 3.36.610. -

D. Subjectto ény limits on annual contributions iinposed by Section 415 of the Internal Revenue
Code of 1986, as amended, a member who elects to purchase credit for prior federated service may pay

“the contributions: . '

1. Inone lump sum within sixty days from and after the date the member files the written notice
of election re: federated service to purchase such service credit: or _

2. For elections made on or before January 31, 2011, in monthly or biweekly instaliments by
pre- or post-tax payroll deductions, pald over a period of time not to exceed eight years; or

. 3. Forelections made on after February 1, 2011, in monthly or biweekly instaliments by post-tax
payroll deductions, paid over a period of time not to exceed eight years; or

4. Ina combination of a lump sum and installments.

E. Any member electing to pay contributions in installments to make the lump sum payment by
pre-tax payroll deduction, or before January 31, 2011, shall execute a binding Irrevocable payroll
authorization form authorizing the payment of the required contributions by payroll deduction. The
payroil authorization form shall be filed with the director of finance. Such election executed on or before
January 31, 2011 for payroll deductions shall be irrevocable. During the time the irrevocable election is
in effect, no direct payments from the member to the retirement fund for the purchase of such service

credit shall be made by the member or accepted by this plan.

F.  Any member electing to pay contributions in installments or to make the lump sum payment by
payroll deduction on or after February 1, 2011 shall execute a payroll authorization form authorizing the
- payment of the required contributions by post-tax payroll deduction. The payroll authorization form shall
be filed with the director of finance. Such election executed on or after February 1, 2011 shall be
revocable. During the time the revocable election is in effect, the member may make additional direct
payments to the retirement fund for the purchase of such service credit.

G.  All contributions under Subsections D.2. and E, shall be treated as pre-tax salary reductions |
pursuant to Internal Revenue Code Section 414(h)(2).

- H. Ifamember elects to purchase ¢redit for prior federated service and make the contributions
specified in Subsection D. of Section 3.36.610, and subsequently does pay all such moneys as provided
in this section, such member shall be credited under this plan for the prior federated service.

. If a member elects to pu‘rchase credit for prior federated servicé and make the contributions
specified in Subsection D. of Section 3.36.610, but fails to complete the redeposit, then:

1. If the failure to complete the redeposit is because of death of the member, while a member of
this plan but prior to retirement, the member shall'be credited with the amount of service which is
determined by the board to be atiributable to the amount of accumulated contributions paid as of the

dat_e of the member's death. ‘ .

2. lfthe failure to complete the redeposit is for any reason other than the death of the member
prior to retirement, any contributions made pursuant to the election shall be credited to the member's
accumulated normal contributions account but the member shall receive no credit for any prior federated

~ service,
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(Ords. 26005, 28886.)

3.36.620  Military leave of absence.

A.  Anythihg elsewhere in this Part 5 to the contrary notwithstanding, if in time of war or national
emergency as proclaimed by the President or Congress, or wHean ahy of the Armed Forées of the Uhited
States ‘are serving outside of the United States or théir territdries, pursuant to order or request of the
United Nations, or while any National Conscription Act is in effect, a member of this retirémisht system
leaves or has left his city dffice or position pior to the end of the war or the termination of thie nationa
emergency, or durifg the éfféctive period of such order or request of the United Nations, or prior to the
expiration of the National Conscription Act, to join the Armed Forces of the United States and does or-
did without unreasonable and unnecessary delay join the Armed Forces or, being a member of any
reserve force or corps of any of the Armed Forces of the United States or of the militia of the State of
California, is or was ordered to duty therewith by competent military authority'and served or serves in
compliance with such orders, then in that event; subject to the conditions and limitations hereinafter set
forth, the term "service,” as used in this Chapter 3.36, means and includes the period of time from the
date he leaves or has left his city office or position for said purpose to the date he returns to and )
reenters upon the office or position theretofore left by him or any other city office or position, the holding
of which entitles a city employee to become a member of this retirement system; provided and upon

condition that:

1. "Heis released, separated or discharged under conditions other than dis‘honor‘able; and

2. He does, in fact, return fo and reenter upon his said office or position or any other city office .
or. position the holding of which entitles a person.to become a member of this retirement system, within -
three months after termination of his active service with the armed forces, but not later than six months
after the end of the war or national emergency or military or police operations under the United Nations
or after the Governor finds and proclaims that, for the purposes of Section 385.1 of the Military and’
Veterans Code of the state, the war, national emergency or United Nations military or poiice operation
no-longer exists, or after the expiration of the National Conscription Act; and

3. He does not fail to return to and reenter upon said city office or position within twelve months
after the first date upon which he could terminate or cause to be terminated his active service with the

Armed Forces of the United States or of the militia of the state;

4. He was a member of this retirement system at the time he left his above-mentioned city office
or position to join said armed forces; and ‘ . ‘

5. He was not entitled -to receive full compensation from the city during his said absence; and
6. Said absence occurs or ocqurred on or after December 8, 1941.

B.  Upon his return to and reentry upon the abovementioned city office or position, or within ninety
days from and after the effective date of this séction, if sald person returned and reentered prior to the
effective date of this section, the city shall contribute to the retirement fund an amount of money equal to
the amount of all contributiohs which city and said person would have had to pay into said fund if said
person had not been so absent. For the sole purpose of ¢alculating said amoufit of money, the amount
of monthly compensation which said person would have received from the Gty during ‘said period of -
absence if he had not been absent as aforesaid shall be deemad'td be the monithly comipensation which
said person was.eaming immediately prior to the commencement of his absencs plus any incréase in
compensation which said person was earning immediately prior to the comméncement of his absence
plus any increase in compensation which he would have received dufing said time for such work under
any applicable ordinances or resolutions. No moneys contributed or paid by city pursuant to this section
shall be deemed to be contributions or accumulated contributions of said person, and in no event shall
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said employee ever be entitied to all or any part of them upon withdrawing his accumulated
contributions.

C. A person who leaves or has left, in the abovementioned times and circumstances, his city office
or position for the above-mentioned purpose shall be deemed, for the purpose of this retirement system,
to be ‘on military leave of absence without compensation during the:above-specified petiod of time,
during which he is absent, which is to be included, as-above prescribed, in the definition of such person's
"seryice"; and such person's membership in this system, during such period of time, shail be deemed
suspended ds provided in Part 11 of this ghapter, it being the infention that, anything hereinahove to the
contrary notwithstanding, the suspension and other provisions of Part 11 shall still apply in the above
situafion, : ' - o

D.. Any abovementioned person who shall have made any éontributidns to the retirement system
for any abovementioned periods of absence occurring in or after December 8, 1941, shall be reimbursed

from the retirement fund the amount of contributions so made by him for such periods of absence,
(Prior code § 2003.151a.)
3.36.625 Compliance with USERRA and the HEART Act.

A. Effective Dgg_ember 12, 1994, notwithstanding any other provision of the retirement system law,
contributions, benefits and service credit with respect to qualified military service are governed by
Section 414(u) of the Internal Revenue Code and the Uniformed Services Employment and

Reéemployment Rights Act of 1994,

B. Effective with respect to deaths occurring on or after January 1, 2007, while a member is
performing qualified military service (as defined in 38 U.S.C. 43), to the extent required by Section 401
(a}(37) of the Internal Revenue Code, survivors of a member in the retirement plan, are entitled to any
additional benefits that the retiremient plan would provide if the member had resumed employment and
then died (as a non-service connected death) that are contingent on the member's death while
employed. In any event, a deceased member's period of qualified military service must be counted for
vesting purposes, but such period of service shall not be counted for benefit accrual purposes.

C. Beginning January 1, 2009, to the extent required Section 414(u)(12) of the Internal Revenue
Code, an individual receiving a differential wage payment (as defined under Section 3401(h)(2) of the
. Internal Revenue Code) from an employer shall be treated as employed by that employer, and the.
differential wage payment shall be treated as compensation for purposes of applying the limits on annual
additions under Section 415(c) of the Internal Revenue Code. This provision shalf be applied to all
similarly situated individuals in a reasonably equivalent manner.

(Ord. 28886.)

3.36,630  Credit for holidays, sick leave, vacation, or leave of absence.

Except as otherwise provided In this chapter, in computing the service with which a member is
entitled to be credited under this chapter, time during which the member is excused from working
because of holidays, sick leave or disability ileave during which be receives compensation under Section
3.12.010, vacation or leave of absence during which he continues to receive full monthly compensation,
shall be included; provided, however, that the time during which a person is retired for service or.
disability shafl not constitute service as said term is used in this chapter, and no person shall be entitled

to credit with service for or during such time.._

(Prior code § 2903.152.)
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3.36.640 Suspensions.

Time, occurring after the effective date of this chapter, during which a member is temporarily
suspended from city service for misconduct, incompetency or failure to perform his duties under or
observe the rules and regulations of the department or office in which he is employed, shall be credited
to such member as service, provided and upon condition that such member, or his surviving spouse.
child or children or estate, shall contribute and pay into the retirement fund, for such time, on or before -
the sixtieth day from and after the date he returns to duty, or the date he resigns or is discharged or dies
if he does not return to duty, any and all contributions which he would have been required to pay into or
contribute to the said fund during such time if he were not suspended but was still actively employed for
full compensation in the position from which he was temporarily suspended, together with an additional
amount equal to what the city would have contributed for and during such time, because of his service
during such time, if he had not been suspended. If such member shall return to duty, the
abovementioned contributions shall be deducted, with or-without his consent, from his salary. In no
event shall a member be credited with more than thirty days' service for any one suspension, nor more

than forty-five days' service for all suspensions in any one year.

(Prior code § 2903,156.)

3.36.650 ExciusionsA- Part-time service.

The word "service,"” as used in the chapter, does not and shall not be deemed to include any service
rendered on a part-time basis. An employee is serving on a part-time basis when he engages in his
duties for less time than is required of employees serving on a full-time basis, even though he is subject

fo call at any or all times.

(Prior code § 2903.153.)

3.36.660 Exclusions - Service performed on nonmonthly basis.

The word "service," as used in this chapter, does not and shall not he deemed to include any service
rendered or paid for on a per diem, per hour or any other basis other than a monthily basis, even though
the person rendering such service may be subject to call at any or all times. :

(Prior code § 2903.154.)

3.36.670 Exclusions - Absence without compensation.

Except as otherwise provided in Section 3.36.640, and except for disability leave of absencas for
which compensation is paid under Section 3.12.010, time during which a memiber is absént from ci'ty
service without full monthly compensation, including, but not by way of limitation, leaves of absence
without full monthly compensation and Iayoﬁs, shall not be allowed or credited to a member in

computing service;

(Prior code § 2903.155.)

3.36.680 Exclusions - Tim_e on retirement.

Except as may be cherwise expressly provided elsewhere in this chapter,‘time during which a
person is on retirement for service or for disa_bility shall not be allowed or credited {o a member in

computing service.
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{(Prior code § 2903.157.)

3.36.690 Creditin two retirement systems.

The word "service,” as used in this chapter shali not include any service for which a member receives
any credit under any other retirement system or plan supported whql!y or in part by any funds of the City

of San José. , :

(Prior code § 2903.158.)

3.36,?00 Maximum annual credit. -

Credit for more than twelve months of service shall not be allowed for service rendered in any
calendar or fiscal year. _ '

(Prior code § 2003.159.)

3.36.710  Reentry into police or fire department after withdrawal or repayment of -
contributions - Option for prior service credit.

A.  Except as provided in this Section 3.36.710 and in Sections 3.36.715 and 3.36.3030, no person
who, for any reason whatsoever, has withdrawn or has been paid, or withdraws or is paid, his or her
accumulated contributions in the retirement fund pursuant to the provisions of this chapter or of Chapter
3.32 of this code, and who subsequently is reemployed in the police department or fire department of the
city and becomes a member of this plan, shall be entitled to or be given credit for any service rendered
by him or her prior to such reemployment, to which credit he or she might otherwise be entitled under

“the provisions of this chapter.

B.  Upon any person becoming a member of this plan because of reemployment in the police

- department or fire department of the city, the rétirement board shal! cause written notice to be personally
delivered or mailed to such member, informing such member of his or her rights under this section. if
such notice is personally delivered, the person delivering such notice shall forthwith file with the -
secretary of the retirement board a declaration attesting to the time and place of such delivery. If mailed,
such notice shall be sent by certified mail, return receipt requested, to such member at the latest
address as shown in the records of the human resources department of the city.

C. Except as provided in Subsection 1. below, if the member wishes to have such prior service
credited to him or her, the member shall file a written notice of election fo redeposit with the secretary to
the retirement board within ninety days from and after the date that written notice of rights under this
section is personally delivered or deposited in the mail to the member, and no later. If the member does
not file the notice of election to redeposit within such time, the member shall be deemed to have elected

not to have such prior service credited to him or her.

D. The member shall not be entitled to prior service credit ﬁnless the member redeposits and pays
~ into the retirement fund:

1. Allof the acc_UmuIated contributions previously withdrawn by or returned to said member;
plus

2. Interest.on the accumulated contributions at the rate of two percent per year from the date
said contributions were withdrawn by or paid to said member to the date the member repays such

contributions to the retirement fund. '
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E. Subject to any limits on annual contributions imposed by Section 415 of the Internal Revenue

Code, any member who elects to have prior service credited to him or her shall redeposit and pay into
the retirement fund the moneys specified in Subsection D. or Subsection . '

1. Inone iump sum within sixty days from and after the date the member files with the secretary
of the retirement board the nptice of election to redeposit; or

2. For elections made on or before January 31, 2011, in monthly or biWeekly installmenis, paid

pre-tax over a period of time not to exceed eight years; or

3. For elections made on or after February 1, 2011, in monthly or-biweekly installments, paid
post-tax over a period of time not to exceed eight years; or

4. A combination of a lump sum and installments,

F. Any member electing to pay the contributions in installments or to make the lump sum payment
by pre-tax payroll deduction on or before January 31, 2011 shall execute a binding irrevocable payroll
authorization form authorizing the payment of the required contributions by payroll deduction. The
payroll authorization form shall be filed with the director of finance.

The election to redeposit accumulated contributions in the retirement fund and the authorization to
redeposit by payroll deductions shall be irrevocable. During the time the irrevocable election is in effect,
- no direct payments from the member to the retirement fund shall be made by the member or accepted

by this plan. -

G. Any member electing to pay contributions in installments or to make the lump sum payment by
payroll deduction on or after February 1, 2011 shall execute a payroll authorization form authorizing the
payment of the required contributions by post-tax payroll deduction. The payroll authorization form shail
be filed with the director of finance. Such election executed on or after February 1, 2011 shall be
revocable. During the time the revocable election is in effect, the member may make additional direct

payments to the retirement fund for the purchase of such service credit.

H.  All contributions under Subsections E.2, and F. shall be treated as pre-tax salary reductions
pursuant to Internal Revenue Code Section 414(h)(2). .

I.  Onorafter July 1, 2008, if a member who is employed in the police department wishes to have
such prior service credited to him or her, and the member does not otherwise qualify under this Section
3.36.710, the member shall file a written notice of election to redeposit with the secretary to the
retirement board and, prior to his or her retirement, shall redeposit and pay into the retirement fund:

1. All of the accumulated contributions previously withdrawn by or retufned to said member;
plus ' : ' - o
2. An amount equal to the interest that would have been earned on the accumulated

contributions, at the actual rate earned by the retirement plan, as of the date the member files the
election to redeposit if the contributions had not been withdrawn by or returned to the member; plus

3. Interest on the unpaid balance of all such moneys, at the actuarially assumed interest rate,
from the date the member files the election to redeposit to the date all such moneys are fully paid into

the retirement fund.
J.  Ifa member elects to redeposit and pay the moneys speciﬁed in Subsection D. or Subsection .

abO\;e, and subsequently does redeposit all such moneys as provided in this section, such member shali
be credited under this plan for all the service for which he or she lost credit upon the withdrawal or return

http://sanjose.amlegal.com/alpscripts/get-content.aspx 5/29/2012




of the accumulated contributions.

K. If a member elects to redeposit and pay the moneys specified in Subsection D. or Subsection I.
above, but fails to complete the redeposit, then: '

1. Ifthe failure to complete the redeposit is because of death of the member, while a member of
this plan but prior to retirement, the member shall be credited with the amount of service which is

determined by the board to be attributable to the amount of accumulated contributions redeposited as of
the date of the member's death. - ' ‘

2. Ifthe failure to complete the redeposit is for any reason other than the death of the member
prior to retirement, any amounts redeposited pursuant to the election provided by this section shall be
credited to the member's accumulated normal contributions account but the member shall receive no’
credit for any service lost because of the previous withdrawal or return of contributions.

(Prior code § 2903,160; Ords, 22017, 26005, 28030, 28886.)

- 3.36.715 JSpecia['window period for repurchase of prior service credit,

A.  Notwithstanding the provisions of Subsections B. and C. of Section 3.36.710, any member who
withdrew or was paid his or her accumulated contributions and was subsequently reemployed in the
police depariment or fire department of this city and who failed to elect to have prior service credited to .
him or her, may make such election by filing with the secretary of the retirement board on or before
August 30, 1985, and no later, a written statement declaring such election and by redepositing and
repaying all accumulated contributions previously withdrawn by or paid to said member, together with
interest thereon as provided in Subsection D. of Section 3.36.710, within the time and in the manner

provided by the retirement board.

B. If such member does not file such statement on or before Aﬁgust 30, 1985, or does not
redeposit and repay said moneys within the time and in the manner provided by the retirement board,
said member shall be deemed to have elected not to have prior service credited to him or her. -

C. To be eligible for the election provided in this Section 3.36.715, such member must be a
member of this retirement plan on the date he or she files said written statement with the secretary of the
retirement board. No prior service shall be credited to any person who, on the date said written
statement is filed with the secretary, is not or was not a member of this retirement plan because of
retirement or because of termination or suspension of membership under the provisions of this Code.

(Ord. 26005.)

3.36.717  Service credit fortime on unpaid leave of absence.

A. Subject to the conditions, limitations and requirements of this Section 3.36.717, on or after July
- 1, 2008, a member of this plan who is émployed in the police department may purchase service credit in
this plan for eligible time on unpaid leave of absence. :

B.  For the purpose of this section, “eligible time on unpaid leave of absénce” means time for which

the member was on leave of absence from his or her employment in the police department and for which

the member received no compensation from the city, but does not include:
1. Any time prior to the date the person first became a member of this plan;

2. Timein military service that would otherwise be eligible for service credit under any other
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provision of this plan;

3.  Time for which the member receives any service credit in a reciprocal system (as described |
in Part 16 of this chapter); or- :

4. Any time for which the person was absent from service because of suspension or other
disciplinary action. ' :
C. Inthe event there is any dispute regarding a member's elfg’ibility to bufchase service credit for

eligible time on unpaid leave of absence, the contributions required, or the amount of service fo be
credited to a member, the board shall determine the issue based on the relevant information presented

to the board.

D. If a member wishes to purchase service credit for time on unpaid leave of absence, the member
shall file a written notice of election to purchase such service credit with the secretary to the retirement
board and shall submit to the secretary an amount of money determined by the secretary to be the cost
of the actuarial services necessary to determine the cost of the additional benefits to be purchased. In
addition, prior to his or her retirement, the member shall pay into the retirement fund the full cost of any
and all additional benefits that accrue to the member and the member's survivors as a result of the
purchase of service credit for time on unpaid leave of absence, as follows: -

1. The cost of the additional benefits shall be actuarially determined as the difference between
(a) the value of the benefits calculated including service credit for the time on unpaid leave of absence
and (b) the value of the benefits calculated without service credit for the time on unpaid leave of

absence.

2. The cost of the additional benefits shall be determined using the interest rate and life
expectancy tables used in determining the actuarial equivalents of the optional settlements provided
under Part 9.5 of this chapter. :

3. The cost of the additional benefits shall include any cost-of-living-adjustments provided under
Chapter 3.44. : : ‘ .

4.  If the member elects the installment payment option described below, member shall also pay
interest on the outstanding balance at the actuarially assumed interest earnings rate.

- E. Subject to any limits on annual contributions ‘impbsed byASection 415 of the Internal Revenue
Code, any member who elects to purchase service credit for unpaid leave of absence shall pay into the

retirement fund the moneys specified in Subsection D:

1. Inone lump sum within sixty days from and after the date the member files with the secretary
of the retirement board the election to purchase service credit; or ,

2. On or before January 31, 2011, in monthly or biweekly installments, paid pre-tax over a
period of time not to exceed eight years; or ‘ .

3. Onor after February 1, 2011, in monthly or biweekly installments, paid post-tax over a period
of time not to exceed sight years: or :

4. A combination of a lump'sum and installments.
F. Any member electing to pay the contributions required by this Section 3.36.717 in instaliments

or to make the lump sum payment by pre-tax payroll deduction on or before January 31, 2011 shall
execute a binding irrevocable payroll authorization form authorizing the payment of the required
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contributions by payroll deduction. The payroll authorization form shall be filed with the director of
finance. The election to purchase service credit for time on unpaid leave of absence and the
authorization to redeposit by payrol! deductions shall be irrevocable. During the time the irrevocable
election is in effect, no direct payments from the member to the retirement fund shall be made by the

member or accepted by this plan, :

G. Any member electing to pay contributions in installments or to make the lump sum payment by
payroll deduction on or after February 1, 2011 shall execute a payroll authorization form authorizing the
payment of the required contributions by post-tax payroll deduction. The payroll authorization form shall
be filed with the director of finance. Such election exscuted on or after February 1, 2011 shall be
revocable. During the time the revocable election is in effect, the member may make additional direct

payments to the retirement fund for the purchase of such service credit,

H. - All contributions under Subsections E.2. and F. shall be treated as pre-tax salary reductions
pursuant to Internal Revenue Code Section 414(h)(2). '

l. if a member elects to burchase service credit for unpaid leave of absence and pay the moneys

specified in Subsection D. above, and subsequently does pay all such moneys as provided in this
section, such member shall receive service credit under this plan for the fime on unpaid leave of

absence. :

J.  If a member elects to purchase service credit for time on unpaid leave of absence and pay the
‘moneys specified in Subsection D., but fails to complete the payment because of a separation from city
service whether by reason of retirement or death or otherwise, then the member shall be credited with
the amount of service that is determined by the board to be attributable to the amount of money paid as

of the date of the member's separation from city service.

K. Under no circumstances shall the service credit for time on unpaid leave of absénce be included
in the determination of service credit for qualification for medical benefits provided under Part 14 of this
chapter or for the qualification for dental benefits provided under Part 15 of this chapter.

(Ords. 28030, 28886.)
Part 5.5 BENEFITS GENERALLY
Sections: '
3.36.730  Benefit Iimitations.
3.36.735 Compensation limitation.

3.36.740  Service credit eligibility under plan-approved domestic relations
orders. ' o

3‘.36,-745 Benéefit clarifications.
3.36.746  Minimum distributions.

3.36.747  Vesting.

3.36.730  Benefit limitations.
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A. General. Notwithstanding any other law, the benefits péyabie to any person who Secomes a
member of this plan on or after January 1, 1980, shall be subject to the limitations set forth in Section
415 of the Internal Revenue Code as applicable to governmental plans and as set forth in this Section

- 3.36.730.

B.  Priorto January 1, 1990. Notwithstanding any other law, the benefits payable to any person
who became a member of this plan prior to January 1, 1990, shall be limited as provided in Section 415
(b)(10) of the Internal Revenue Code to be no less than the accrued benefit of the member determined. -
without regard to any benefit increases pursuant to any amendment of this plan adopted after October

14, 1987.

C. Participation in other qualified plans: aggregation of limits. The 415(b) limit with respect to any
member who at any time has been a member in any other defined benefit plan as defined in Section 414
(j} of the Internal Revenue Code maintained by the member's employer in this plan shall apply as if the
total benefits payable under all such defined benefit plans in which the member has been a member

were payable from one plan,

D. Basic 415(b) limitation,

1. Before January 1, 1995, a member may not receive an annual benefit that exceeds the limits
specified in Section 415(b) of the Internal Revenue Code, subject to the applicable adjustments in that
section. On and after January 1, 1985, a member may-not receive an annual benefit that exceeds the
dollar amount specified in Section 415(b)(1)(A) of the internal Revenue Cade, subject o the applicable
adjustments-in Section 415(b) of the Internal Revenue Code and subject to any additional limits that may
be specified in the retirement system. In no event shall a member's benefit payable under the plan in
any limitation year be greater than the limit applicable at the annuity starting date, as increased in
subsequent years pursuant to Section 415(d) of the Internal Revenue Code and the regulations

thereunder.

2. For purposes of Section 415(b) of the internal Revenue Code, the “annual benefit’ means a
benefit payable annually in the form of a straight life annuity (with no ancillary benefits) without regard fo -
the benefit attributable to after-tax employee contributions (except pursuant to Section 415(n) of the
Internal Revenue Code) and to roilover contributions (as defined in Section 415(b)(2)(A) of the internal
Revenue Code). The “benefit attributable” shall be determined in accordance with treasury regulations.

E.  Adjustments to basic 415(b) limitation for form of benefit.

1. If the benefit under the plan is other than the form specified in Subsection D.’?-_.,- then the
benefit shall be adjusted so that it is the equivalent of the annual benefit, using factors prescribed in

treasury regulations.

2. If the form of benefit without regard to the automatic benefit increase feature is not a straight
life annuity or a qualified joint and survivor annuity, then the preceding sentence is applied by either
reducing the Section 415(b) of the Internal Revenue Code limit applicable at the annuity starting date as
specified in Subsection ¢. below, or adjusting the form of benefit to an actuarially equivalent amount
(determined using the assumptions specified in Treasury Regulation Section 1 A415(b)-1(c)(2)(ii)) that
takes into account the additional benefits under the form of benefit as follows: _

a.  For abenefit paid in a form to which Section 41 7(e)(3) of the Internal Revenue Code does
not apply (i.e., a monthly benefit), the actuarially equivalent straight life annuity benefit that is the greater
of: :

' i.  The annual amount of the straight life annuity (if any).payable to the member under the
- plan commencing at the same annuity starting date as the form of benefit to the member; or
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ii. ~ The annual amount of the straight life annuity commencing at the same annuity starting
date that has the same actuarial present value as the form of benefit payable to the member, computed
using a five percent interest assumption (or the applicable statutory interest assumption) and (i) for years
prior to January 1, 2009, the applicable mortality tables described in Treasury Regulation Section 1.417
(e)-1(d)(2) (Revenue Ruling 2001-62 or any subsequent revenue ruling modifying the applicable
provisions of Revenue Rulings 2001-62), and (ii) for years after December 31, 2008, the applicable -
mortality tables described in Section 417(e)(3)(B) of the Internal Revenue Code (Notice 2008-85 or any
subsequent Internal Revenue Service guidance implementing Section 417(e)(3)(B) of the Internal

Revenue Code); :

b.' - For a benefit paid in a form to which Section 417(e)(3) of the Internal Revenue Code
applies (i.e.,.a lump sum benefit), the actuarially equivalent straight life annuity benefit that is the
greatest of; : ' . ' ’

i.  The annual amount of the straight life annuity commencing at the annuity starting date
that has the same actuarial present value as the particular form of benefit payable, computed using the
interest rate and mortality table, or tabular factor, specified in the plan for actuarial experience;

ii. ~ The annual amount of the straight life annuity commencing at the annuity starting date
that has the same actuarial present vaiue as the particular form of benefit payable, computeéd using a
five and one-half percent interest assumption (or the applicable statutory interest assumption) and (i) for
years prior to January 1, 2009, the applicable mortality table for the distribution under Treasury
Regulation Section 1.417(e)-1(d)(2) (the mortality table specified in Revenue Ruling 2001-62 or any
subsequent revenue ruling modifying the applicable provisions of Revenue Ruling 2001-62), and (ji) for
years after December 31, 2008, the applicable mortality tables described in Section 417(e)(3)(B) of the
Internal Revenue Code (Notice 2008-85 or any subsequent Internal Revenue Service guidance
implementing Section 417(e)(3)(B) of the Internal Revenue Cods); or

iii. ~ The annual amount of the straight life annuity commencing at the annuity starting date
that has the same actuarial present value as the particular form of benefit payable (computed using the
applicable interest rate for the distribution under Treasury Regulation Section 1.417(e)-1(d)(3) (the thirty- -
year Treasury rate (prior to January 1 2007, using the rate in effect for the month prior to retirement, and
on and after January 1, 2007, using the rate in effect for the first day of the plan year with a one-year
stabilization period)) and (i) for years prior to January 1, 2009, the applicable mortality rate for the
distribution under Treasury Regulation Section 1.417(e)-1(d)(2) (the mortality table specified in Revenue
Ruling 2001-62 or any subsequent revenue ruling modifying the applicable provisions of Revenue Ruling
2001-62), and (i) for years after December 31, 2008, the applicabie mortality tables described in Section
417(e)(3)(B) of the Internal Revenue Code (Notice 2008-85 or any subsequent Internal Revenue Service
guidance implementing Section 417(e)(3)(B) of the Internal Revenue Code), divided by 1.05.

¢. The actuary may adjust the 415(b) limit at the annuity starting date in accordance with the
above Subsections a. and b.

F. Benefits for which no adjustment of 415(b) limit is required. For purposes of this section, the

following benefits shall not be taken into account in adjusting these limits:.
1. Any ancillary benefit which Is not directly related to retirement income banefits:

2. That portion of any joint and survivor annuity that constitutes a qualified joint and survivor
annuity; :

3. Any other benefit not required under Section 415(b)(2) of the Internal Revenue Code and
treasury regulations thereunder to be taken into account for purposes of the limitation of Section 415(b)

(1) of the Internal Revenue Code.
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G. Other adjustments in 415(b) limitation.

1. In the event the member's retirement benefits become payable before age sixty-two, the limit
prescribed by this section shall be reduced in accordance with treasury regulations pursuant to the
provisions of Section 415(b) of the Internal Revenue Code, so that such limit (as so reduced) equals an
annual straight life benefit (when such retirement income benefit begins) which is equivalent to a ons.
hundred sixty thousand dollar (as adjusted) annual benefit beginning at age sixty-two, R

2. Inthe event the member's benefit Is based on at least fifteen years of service as a full-fime
employee of any police or fire department, on fifteen years of military service, or on any combination of
these two types of service, the adjustments provided for in Subsection 1. above shall not apply.

3. The reductions provided for in Subsection 1. above, shall not be appiicable to pre_-rétirement
disability benefits or pre-retirement death benefits, _ oo

H.  Less than ten years of service adjustment for 415(b) limitations. The maximum retirement
benefits payable to any member who has completed less than fen years of participation shall be the
amount determined under Subsection D, muitiplied by a fraction, the numerator of which is the number
of the member's years of service and the denominator of which is ten. The reduction provided by this
subsection cannot reduce the maximum benefit below ten percent. The reduction provided for in this
subsection shall not be applicable to pre-retirement disability benefits or pre-retirement death benefits.

i.  Ten thousand dollar fimit. Notwithstanding the foregoing, the retirement benefit payable with
respect to a member shall be deemed not to exceed the 415 limit if the benefits payable, with respect to
such member urider this plan and under all other qualified defined benefit pension plans to which the
member's employer contributes, do not exceed ten thousand dollars for the applicable limitation year
and for any prior limitation year and the employer has not at any time maintained a qualified defined

contribution plan in which the member participated. .

| J.  Effect of COLA without a lump sum component on 415(b) testing. Effective on and after January
1, 2008, for purposes of applying the limits under Section 415(b) of the Internal Revenue Code (the
“limit”} to a member with no-lump sum benefit, the following shall apply;

1. A member's applicable limit shall be applied to the member's annual benefit in the member's
first limitation year without regard to any cost of living adjustments under Section 3.44.150;

2. To the extent that the member's annual benefit equals or exceeds the limit, the member shall
no longer be eligible for cost of living increases until such time as the benefit plus the accumulated

increases are less than the limit; and

3. Thereafter, in any sub.sequent'limitation year, a member's annual' benefit, including any cost
of living increases under Section 3.44.150, shall be tested under the then applicable benefit limit,
including any adjustment to the Section 415(b)(1)(A) of the Internal Revenue Code dollar limit under

Section 415(d) of the Internal Revenue Code, and the regulations thereunder.

K.  Reduction of benefits priority. Reduction of benefits and/or cantributions to all plans, where
required, shall be accomplished by first reduging the member's benefit under any defined benefit plans in
which the member participated, such reduction to be made first with respect to the plan in which the
member most recently accrued benefits, and thereafter in such priority as shall be determined by the -
plan and the plan administrator of such other plans, and next, by reducing or allocating excess .

. forfeitures for defined contribution plans in which the member participated, such reduction to be made
first with respect to the plan in which the member most recently accrued benefits and thereafter in such

priority as shall be established by the plan and the plan administrator for such other plans provided,

however, that necessary reductions may be made in a different manner and priority pursuant to the
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agreement of the blan and the plan administrator of alt other plans covering such memrbe'r,

L.  Notwithstanding Subsections A. and B. above, in the event Section 415 of the Internal Revenue
“Code is repealed, amended or gualified, by statute or otherwise, to permit all or any members of this
plan or such members' beneficiaries to réceive benefits that are not subject to the limitations set forth in
Section 415, then immediately thereupon, such-benefits shall be paid to such members or their

beneficiaries.

M.  Section 415(c) limitations on contributions and other additions. After-tax member contributions
or other annual additions with respect to a member may not exceed the lesser of forty thousand dollars
(as adjusted pursuant to Section 415(d) of the Internal Revenue Code) or one hundred percent of the
member's compensation, Annual additions are defined to mean the sum (for any year) of employer
contributions to a defined contribution plan, member contributions, and forfeitures credited to a
member's individual account. Member contributions are determined without regard to picked-up
employee contributions that are paid to the retirement system.

“Compensation” for purposes of fhis section, subject to annual limits under Sectfon.401(a)(17) of
= the Internal Revenue Code, shall be as defined under Treasury Regulation Section 1.415(c). '

' (Ords. 23284, 23316, 28773, 28886.)

3.36,735 Compensation limitation,

A. Notwithétandiﬁg any other law, except as provided in Subsectioh A.3 and B. below, for any

person who becomes a member of this plan on or after January 1, 1996, the annual compensation taken

into account under this plan shall be subject to the limitation set forth in Section 401(a)(17) of the
Internal Revenue Code of 1986, as amended. : )

1. Effective with respect to plan years beginning on and after January 1, 1996, and before

January 1, 2002, the annual compensation of a plan member which exceeds one hundred fifty thousand .

dollars (as adjusted for cost-of-living increases under Section 401(a)(17)(B) of the.Internal Revenue
Code), shall be disregarded for purposes of computing employee contributions to or benefits due from
the retirement plan. Effective only for the 1996 plan year, in determining the compensation of an
employee eligible for consideration under this provision, the rules of Section 41 4(g)(6) of the Internal
Revenue Code shall apply, except that in applying such rules, the term “family” shall include only the
spouse of the member and any lineal descendants of the employee who have not attained age nineteen

before the close of the year,

2, Effective with respect to plan years beginning on and after January 1, 2002, the annual
compensation of a plan member which exceeds two hundred thousand dollars (as adjusted for cost-of-
living Increages in accardance with Section 401 (a)(17)(B) of the Internal Revenue Code), may not be
' taken into account in detérmining benefits or employee contributions due for any plan year. “Annual
compensation” miéans compensation during the plan year or such other consecutive twelve-month
period over which compensation is otherwise determingd unider the plan (the determination period). The
cost-of-living adjustment in effect for a calendar year applies to annual compensation for the
determination perfod that begins with or within such calendar year. If the detérmination period consists
of fewer than fwsive months, the annual compensation limit is an amount equal to the otherwise
applicable annual compensation limit multiplied by a fraction, the numerator of whichis thé riumber of
months in the short determination period, and the denominator of which is twelve. If the compensation
for any prior determination period is taken into account in determining a plan member's contributions or
benefits for the current plan year, the compensation for such prior determination period is subject.to the

applicable annual compensation limit in effect for that prior period. '

3. Asused in this Paragraph 3., the term “eligible member’ means a person who first became a
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member of the retirement pian prior to January 1, 1996. Pursuant to Section 13212(d)(3)(A) of OBRA
'93, and the regulations issued under that section, eligible members are not subject to the limits of -

Section 401(a)(17) of the Internal Revenue Code.

B.  In the event Section 401(a)(17) of the Internal Revenue Code is repsaled, amended-or qualified,
by statute or otherwise, to relleve all or any members of this plan described in Subséction A. from the
limitation set forth in. Section 401 (a)(17), then, for those members no loriger subject to the limitation, the
annual compensation taken into account under the planshall be calculated without such limitation, . - -

(Ords. 25000, 28886.)

3.36.740 Service credit eligibility under plan-approved domestic relations orders.

A This section shall apply only in a case in which a court has ordered an amount br percentaée of
the service credit of a participant to be credited to an alternate payee's separate account pursuant to a
plan-approved domestic relations order which meets the requirements of Section 3.36.3600 of this

chapter.
B. Solely for the purpose of meeting the minimum service requiremeﬁts fbr a participant's or

eligible survivor's qualification for retirement benefits, monthly allowances, survivors' benefits, medical
benefits and dental benefits under this Plan, the service credit of the participant shall be aggregated with

C. SoIély for the purpose of determining whether the participant is eligible to retire in order that an
alternate payee may begin distribution from the alternate payee's separate account under Section |
3.36.3630, the service credit of the participant shall be aggregated with the service credit awarded the

alternate payee.

D. For the purposes of this section, the terms "participant” and "alternate payee" shall have the-
meanings set forth in Part 17 of this chapter, ' A :

(Ords. 25989, 27712,)

3.36.745 Benefit clarifications.-

A. The purpose of the plan is to secure contributions for the city and from employees, and to
distribute plan assets only to members, retired members, and their beneficiaries, pursuant to the plan's

plan of benefits and to pay reasonabie expenses of administration.. -

B. Priorto the satisfaction of all liabilities with respect to membe’ré, former members and their
beneficiaries, no part of the plan's assets or incoime may be used for, or diverted to, purposes other than
for the exclusive benefit of members, former'members, or their beneficiaries,

C. Inconformity with Section 410(a)(8) of the Internal Revenue Code, forfeitures atising from
termination of employment, death, or for any cther reason will not be applied to increase the benefits any
member, former member, or beneficiary would otherwlse have received from the plan af any time prior to

the termination of the plan.

D.  Upon termination of the plan or upon the complete discontinuance of contributions to the plan,
the rights of each member, former member and beneficiary to bensfits accrued to the date of such

termination or discontiruance are non-forfeitabie,

(Ords. 27768, 28886.)
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3.36.746 Minimum distributions.

Notwithstanding any other provision of this chapter, the distribution of a retirement allowance shall ba
subject to a good faith interpretation of the minimum distribution rules of Section 401(a)(9) of the Internal
Revenue Code and the regulations promulgated thereunder, as applicable to a governmental plan within-
the meaning of Section 41 4(d) of the Internal Revenue Code. In addition, payment of a membeér's
retirement allowance shall commence no later than the later of the following:

~ A. The April 1 following the end of the calendar year in which the member attains age seventy and
one-half; or .

B. The April 1'following the.end of the calendar year in which the rﬁember retires. If a member fails
to apply for retirement benefits by the later of either of those dates, the board shall begin distribution of
the monthly benefit in the form provided under the applicable provision of Part 6 of Chapter 36.

. C. The member's entire interest must be distributed over the member's life or the lives of the
member and a designated beneficiary, or over a period not extending beyond the life expectancy of the
member, or of the member and a designated beneficiary. : ,

D. For purposes of this section, the retirement pian pUrsuant to a qualified domestic relations
order, may establish separate benefits for a member and nonmember.

E. If a member dies after the required distribution of benefits has begun, the remaining portion of
the member's interest must be distributed at least as rapidly as under the method of distribution before |

the member's death.

F. It amember dies before required distribution of the member's benefits has begun, the member's
entire interest must be distributed within five years of his death, unless it is to be distributed in
accordance with the following ruies: . :

1. Ifthe member's surviving spouse is the sole designated beneficiary, the member's remaining
interest in the plan is distributed or begins to be distributed by December 31 of the calendar year
immediately following the calendar year in which the member died or by December 31 of the calendar
year in which the participant would have attained age seventy and one-half, if later, and if the surviving
spouse dies before the distribution to the surviving spouse begins, this section shall be applied as if the
surviving spouse were the plan member; or . ‘ : ' :

2. If the member's surviving spouse is not the sole designated beneficiary, the member's.
remaining interest is to be distributed over the life of the designated beneficiary or over a period not

extending beyond the life expectancy of the designated beneficiary: and such distiibution begins no later
than December 31 of the calendar year immediately following the calendar year of the member's death.

G. The amount of an annuity paid to a member's beneficiary may not exceed the maximum
determined under the incidental death benefit requirement of Section 401(a)(9)(G) of the Internal

Revenue Code, and the minimum distribution incidental benefit rule under Treasury Regulation Section

1.401(a)(9)-6, Q&A-2,

- H.  The death and disability benefits provided by the retirement system are limited by the incidental
benefit requirement set forth in Section 401(a)(9)(G) of the Internal Revehue Code and Treasury
Regulation Section 1.401-1(b)(1)(i} or any successor regulation thereto. These Incidental death and
disability benefits include any lump sum death benefits and any disability benefits. As a result, the total
death or disability benefits payable may not exceed twenty-five percent of the cost for all of the
members' benefits received from the retirement plan. ‘ S

htin://eaninge amleoal cam/alnscrinte/oet-rantent asny EIMNOIANRT A




( 4 Page 319 of 436
, | (

l.  Notwithstanding the other provisions of this rule or the provisions of the treasury regulations,
benefit options may continue so long as the option satisfies Section 401(a)(9) of the Internal Revenue
Code based on a reasonable and good faith interpretation of that section.

(Ords. 27768, 28886.)

3.36.747 . Vesting.

A. A member shall be one_hundred percent vested in his or her service retirement benefit upon
attaining eligibility for a service retirement benefit under the appiicable provisions of the rétirement

system.

B. A plan member shall be one Hundred percent vested in his or her éccumulated contributions at
all times. ' '

C. An affected plan member shall be one hundred percent vésted in his or her accrued benefit, to
the extent then funded, in the event the retirement system is terminated in whole or in part or

contributions are completely discontinued.

D.  Forthe purpose of this Section 3.36.747 “vested” shall mean the nonforfeitable right to the
benefit the member has accrued. ' : : 7 |

E.  Nothing contained in this Section 3.36.747 shall be construed or interpreted to limit modification
of benefits, to the extent that such modification is otherwise allowed under federal and state law.

(Ord. 28886.)

Part 6 .
RETIREMENT FOR SERVICE

Sections:

3.36.750 - Voluntary retirement for service.

3.36.760 Service retirement for members by reason of contract with county of
Santa Clara Central Fire Protection District.

- 3.36.770  Involuntary retirement for ser;vi_ce - Discretion of board.
3.36.780 Compuisory retirement for service at ége seventy.
-3.36.790  Service retirement allowance - Retirement prior to August 1, 1968,

3.36.800 Service retirement allowance a'Retirément on or after August 1, 1968,
or on or after January 1, 1970, at age fifty-five or more, but prior to February 4,

1986.

3.36.805  Service retirement allowance - Retirement on or after Februéry 4,
1988, but prior to February 4, 2000. : ‘

3.36.807  Service retirement allowance - Retirement on or after February 4,
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2000.

3.36.808 Service retirement allowance for members employed in fire
department - Retirement on or.after February 4, 2000, '

3.36.809 Service Retirement Allowance for Members Employed in Police
Department - Retirement on or after February 4, 2000. :

3.36.810  Service retirement allowance - Retirement on or after August 1, 1968,

at age fifty to fifty-five.

3.36.820  Eligibility conditions.

3.36.830 Termination of service retirement benefits for treason or conviction of
felony, . ‘ : '

3.36.750 Voluntary retirement for service.

A. = Prior to August.1, 1968, a member shall be retired for service, upon his written application to the
retirement board, if he has attained fifty-five years of age and is entitled to be credited with fwenty or

more years of service.

B.  On or after August 1, 1968, subject to the provisions of this chapter, a member shall be retired .
for service, upon his written application to the retirement board, if he has attained fifty years of age and
is entitled to be credited with twenty or more years of service, or if he is entitled to be credited with thirt
or more years of service regardless of whether he has attained fifty years of age. -

(Prior code § 2803.175; Ord. 21686.)

3.36.760  Service retirement for members by reason of contract with county of Santa
Clara Central Fire Protection Disfrict. ‘ A

Notwithstanding any other provisions of this chapter and Chapters 3.20 through 3.32, 3.40 and 3.44,
any person who does not qualify for service retirement under any other provisions of this chapter and
Chapters 3.20 through 3.32, 3.40 and 3.44 and becomes a member of this system pursuant to an
"Agreement Between the City of San José¢ and the Santa Clara County Central Fire Protection District
Providing for the Furnishing by City of Certain Fire Services Within a Portion of the Service Area of said
District," dated August 16, 1977, shall be retired for service, upon his written application to the retirement
board, if he has attained fifty-five years of age, and shall be paid from the retirement fund a monthly
allowance equal to 2.5 percent of his final compensation for each full year of service; provided, however,
that in no event shall his monthly allowance exceed a maximum of seventy-five percent of his final
compensation. In computing the amount of allowance payable, pro rata credit shall be given for a portion
of a full year. If the said person qualifies for service retirement or is eligible for retirement benefits under
any.other provision of this chapter and Chapters 3.20 through 3.32, 3.40 and 3.44, he or his
beneficiaries may avail themselves of such other provisions at their option in place of the benefits herain
provided by this section and Sections 3.36.1260, 3.36.1350, 3.36.1360 and 3.44.140; provided, that if
said person is credited with less than twenty years of service at the time he wishes to retire for service or
at the time his beneficiaries are eligible for benefits, said person must retire under this section and
receive benefits pursuant to Sections 3.36.1260, 3.36.1350, 3.36.1360 and 3.44.140.

(Prior code § 2903.175(a); Ord. 19123.} a
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3.36.770  Involuntary retirement for service - Discretion of board.

Subject to the provisions of this chapter, the retirement board, on its own motion, by a vote of not less
than four-fifths of the total authorized membership of the board, may retire a member for service,
notwithstanding the fact that such member may not have requested or consented to or is opposed to
- such retirement, if such member has attained fifty-five years of age and is entitled fo be credited with

twenty or more years of sérvice, or if such member is entitied to be credited with thirty or more years of

service regardless of whether he has attained fifty-five years of age.-

(Prior code § 2903.176; Ord. 21686.)

3.36.780 Compulsory retirement for service at age sevent'y.

A.  Subject to the provisions of this Chapter 3.36, a member shall and must be retired for service
upon attaining the age of seventy years regardless of the number of years of service for which such
member is entitied to credit. Each such retirement shall be effective as of the date such member attains -

the age of seventy years.

B.  Nothing hereinabove contained in this section shall be deemed to deprive a member of such
right, if any, as he may have to retire at age seventy for disability under and pursuant to the provisions of
the following Part 7 of this chapter if he qualifies and is eligible for disability retirement under the
provisions of said Part 7; provided, however, that if he retires pursuant to the provisions of Part 7, he
shall be entitled only to such retirement benefits as are provided by the provisions of said Part 7, and
shall not be entitled to any benefits whatsoever under the provisions of this section of this Part 6. .

(Prior code § 2903.177; Ord. 21732.)

3.36.790 Service retirement allowance - Retirement prior to August 1, 1968.

Subject to the provisions of this Chapter 3.36, if a member retired for service prior to August 1, 1968,
pursuant to the provisions of Sections 3.36.750, 3.36.770 or 3.36.780, he shall be paid from and after
the date of his retirement and during the remainder of his lifetime, from the retirement fund, a monthly

service retirement allowance equal to fifty percent of his final compensation, .

(Prior code § 2903.178.)

3.36.800 Service retirement allowance - Retirement on or after August 1, 1968, or on'or
after January 1, 1970, at age fifty-five or more, but prior to February 4, 1996,

- A, Subject to the provisions of this Chapter 3.36, if a member refired for service on or after August
1, 1968, but before January 1, 1970, pursuant to the provisions of Section 3.36.750, 3.36.770 or
3.36.780, and if in addition such member had attained the age of fifty-five years as of the date of
commencement of retirement, then he or she shail be paid from the retirement fund, from and after the
date of retirement and during the remainder of his or her lifetime, a monthly service retirement allowance
equal to fifty percent of his or her final compensation plus one and two-thirds percent of his or her final
compensation for each full year of service in excess of the first twenty years of service for which the
member is entitled to credit; provided, however, that in no event shall the monthly service retirement
allowance exceed a maximum of sixty-six and two-thirds percent of the member's final compensation. In
- computing the amount of allowance payable for service in excess of the first twenty years, pro rata credit

shall be given for a fraction of a full year.
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B. Subject to the provisions of this Chapter 3.36, if a member retired or retires for service on or
after January 1, 1970, but before February 4, 1996, pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, and if, in addition, the member attained or shall have attained the age of fifty-five
years as of the date of commencement of retirement, or if the member had been entitled to thirty years
of service regardless of whether the member had attained the age of fifty-five years, then he or she shall
be paid from the retirement fund the followmg monthly service retirement alldwance: .

1. From and after.,the date of retirement to September 1, 1970, the monthiy service retirement
allowance shall be equal to fifty percent of his or her final compensation plus one and two-thirds percent -
of his or her final compensation for each full year of service in excess of the first twenty years of service
for which the member is entitled to credit; provided, however, that in no event shall the-monthly service
retirement allowance during such period exceed a maximum of suxty six and two-thirds percent of the

member‘s final compensatlon and

2. During the remainder of his or her lifetime from and after September 1, 1970, the monthly
service retirement alfowance shall equal fifty percent of his or her final compensahon plus two and one-
half percent of his or her final compensataon for each full year of service in excess of the first twenty
years of service for which the member is entitled to credit; provided, however, that in no event shali the
monthly service retirement aflowance during said period exceed a maximum of seventy-five percent of

the member's final compensation.

C. For the purposes of this Section 3.36.800, "service" means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benef‘ ts pursuant to

Section 3. 36 3030

D. Incomputing the amount of allowance payable for service in excess of the first twenty years
pro rata credit shall be given for a fraction of a full year.

(Prior code § 2903.179; Ords. 21686, 25614.)

3.36.805 Service retirement allowance - Retirement on or after February 4, 1996, but
prior to February 4, 2000,

A,  Subject to the provisions of this Chapter 3.36, if a member retired or retires for service on or
after February 4, 1996, but prior to February 4, 2000, pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, then he or she shall be paid from the retirement fund a monthly service retirement
allowance equal to two and one- -half percent of his or her final compensation for each of the first twenty
years of service plus three percent of his or her final compensatlon for each full year of service in excess
of the first twenty years of service; prowded however, that in no event shall the monthly service
retirement allowance exceed a maximum of eighty percent of the member's final compensation,

' B. Forthe purposes of this Section 3.36.805, "service" means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service" shall not include
service as an offi icer or employee of a reciprocal agency which i is used to qualify for benefits pursuant to

Section 3.36.3020.

C. In computlng the amount of aliowance payable for service in excess of the first twenty years,
pro rata credit shall be given for a fractlon of a full year.

(.Ords. 25614, 26229.)

3.3_6.807 Service retirement allowance - Retirement on or after February 4, 2000.
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A.  Subject to the provisions of this Chapter 3.36, if a member retired or retires for service on or

after February 4, 2000, pursuant to the provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or
she shall be paid from the retirement fund a monthly service retirement allowance equal to two and one-
half percent of his or her final compensation for each of the first twenty years of service plus three
percent of his or her final compensation for each of the next five full years of service plus four percent of
his or her final compensation for each full year of service in excess of the first twenty-five years of
service; provided, however, that in no event shall the monthly service retirement allowance exceed a
maximum of eighty-five percent of the member's final compensation. . ' '

. B. Forthe purposes of this Section 3.36.807, "service" means service performed for the city and
for which the member is entitled fo credit under the provisions of this chapter. "Service" shall not include
service.as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020.

C.  In computing the amount of allowance payable for service in excess of the first twehty years,
pro rata credit shall be given for a fraction of a full year,

(Ord. 26229.)

3.36.808 Service retirement allowance for members employed in fire department -
Retirement on or after February 4, 2000, ' ' ' .

A.  Subject to the provisions of this Chapter 3.36, if a member employed in the fire department
retired or retires for sérvice on or after February 4, 2000, but prior to July 1, 2008, pursuant to the
provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or she shall be paid from the retirement
fund a monthly service retirement allowance calculated in accordance with Section 3.36.807.

B. Su_bject to the provisions of this Chapter 3.36, if a member employed in the fire department
retired or retires for service on or after July 1, 2008, pursuant to the provisions of Section 3.36.750,

© 3.36.770 or 3.36.780, then: -

1. If the person was credited with less than twenty (20) years of service credit at the time of
retirement, he or she shall be paid from the retirement fund a monthly service retirement allowance
equal to two and one-half (2 1/2) percent of his or her final compensation for each year of service credit.

-+ 2. Ifthe person was credited with twenty (20) or more years of service credit at the time of
retirement, he or she shall be paid from the retirement fund a monthly service retirement allowance
equal to three (3) percent of his or her final compensation for each year of service credit: provided,
however, that in no event shall the monthly service retirement allowance exceed a maximum of ninety

(90) percent of the member's final compensation.

C.  For the purposes of this Section 3.36.809, "service” means service performed for the city and
- for which the member is entitled to credit under the provisions of this chapter. "Service” shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Seciion 3.36.3020,

D. In computing the amount of the allowance payable for service in excess of the first twenty (20)
years, pro rata credit shall be given for a fraction of a full year. :

(Ord. 28300.)

3.36.809  Service Retirement Allowance for Members Employed in Police Department -

Retirement on or after February 4, 2000, '
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A.  Subject to the provisions of this Chapter 3.36, if a member employed in the police department
retired or retires for service on or after February 4, 2000, but prior to July 1, 2008, pursuant fo the
provisions of Section 3.36.750, 3.36.770 or 3.36.780, then he or she shall be paid from the retirement
fund a monthly service retirement allowance calculated in accordance with Section 3.36.807, )

B. Subject to the provisions of this Chapter 3.36, if a member employed in the police department
retired or retires for service on or after July 1, 2006, pursuant to the provisions of Section 3.36.750,
3.36.770 or 3.36.780, then he or she shall be pald from the retirement fund a monthly service retirement
aflowance equal to two and one-half (2 1/2) percent of his or her final compensation for each of the first
twenty (20) years of service plus four (4) percent of his or her final compensation for each full year of
service in excess of the first twenty (20) years of service; provided, however, that in no event shall the
monthly service retirement allowance exceed a maximum of ninety (90) péercent of the member's final
compensation. A -

C. For the purposes of this Section 3.36.809, "service” means service performed for the city and
“for which the member is entitled to credit under the provisions of this chapter. "Service" shall not inciude
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020. -

D. - In computing the amount of aliowance payable for service in excess of the first twenty (20)
years, pro rata credit shall be given for a fraction of a full year, '

_(Ord. 27721.)

3.36.810  Service retirement allowance - Retirement on or after August 1, 1968, at age
fifty to fifty-five. : ‘

A. If a member retires or is retired for service on or after August 1, 1968, and such member has
attained fifty years of age but has not attained fifty-five years of age as of the date of commencement of
his or her retirement, then he or she shall be paid as a monthly service retirement allowance from the
retirement fund, from and after the date of his or her retirement and during the remainder of his or her
lifetime, a reduced monthly allowance, as calculated pursuant to subsection B. of this section, whenever

such member meets either of the following conditions:

1. The member retired on or after August 1, 1968, but prior to July 5, 1992, and as of the date
of commencement of his or her retirement such member is entitled to be credited with twenty or more

years of service but less than thirty years of service; or

2, The member retired on or after July 5, 1992, and as of the date of commencement of his or
her retirement such member is entitled to be credited with twenty or more years of service but less than

twenty-five years of service.

B. The reduced monthly 'service retirement allowance for a member described in subsection A. of
this section shall be calculated and determined as follows: - |

1. First, there shall be determined the monthly retirement allowance to which the member would
be entitled if he or she were to continue his or her employment and defer retirement until He or she
attained the age of fifty-five years, assuming for such purpose that such member's final compensation
upon retirement at age fifty-five were the same as his or her compensation at the time of his or her
actual early retirement. The result is hereinafter referred to as the member's "unreduced allowance.”

2. Second, there shall be determined, as of the date of the member's early retirement, the
amount of such member's unreduced aliowance, assuming that notwithstanding his or her early
retirement such member does not become entitied to commence drawing his or her allowance until he or
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she attains the age of fifty-five years. Such -amount shall be deemed to be equal to that proportion of the
member's unreduced allowance which the amount of service for which he or she is entitled to credit at
the time of his or her early retirement bears to the amount of service for which he or she would be
entitled to credit if he or she were to continue his or her employment and defer retirement until he or she
attained the age of fifty-five years. The result is hereinafter referred t6 as the member's "partially

reduced allowance."

3. Finally, said member's partially reduced allowance shall be further reduced by that amount
which the value of such partially reduced allowance as deferred to age fifty-five will purchase at the
actual age of retirement. The result is the reduced monthly service retirement allowance which the
member is entitled to receive from and after the date of his or her early retirement, .

C. ~ Also, if a member retires or is retired for service before aftaining the age of fifty-five years, any
- and all death, survivorship and other allowances, benefits or payments to which a person, persons or
estate may become entitled, after such member's death, under the provisfons of Part 8 of this chapter
shall be reduced as provided in Section 3.36.1340 of Part 8, C ' '

- D.  Notwithstanding the foregoing provisions regarding reduced monthly service allowances, any
member who retires or is refired for service on or after August 1, 1968, and who is entitled to be credited
with thirty years or more of service shall not be subject fo the provisions regarding reduced monthly

service allowances regardless of age.

E. Notwithstanding the foregoing provisions regarding reduced monthly service allowances, any
member who retires or is retired for service on or after July 5, 1992, and at the time of retirement has
attained fifty years of age but has not attained fifty-five years and is entitled to be credited for twenty-five
or more years of service but less than thirty years of service, shall not be subject to the provisions

regarding reduced monthly service allowances.

(Prior code § 2903.180; Ords. 21686, 24002.)

3.36.820 Eligibility conditions.

No person shall be retired for service unless he is eligible therefor under anﬁ pursuant to the above
sections of this Part 6. :

(Prior code § 2903.181.)
3.36.830 Termination of service retirement benefits for treason or conviction of felony.

Any and all service retirement allowances otherwise payable to a person may be cancelled and
terminated by the retirement board, in its sole discretion, if the recipient thereof should commit treason
or be convicted of a felony. Such cancellation and termination shall not affect survivors' benefits and
death benefits set forth in Part 8 of this chapter if such benefits would otherwise be payable, At any time
after cancellation and termination of retirement allowances pursuant to this section, the board may in its
sole discretion pay to the spouse and/or minor children under the age of eighteen of the convicted
person all or any portion of the retirement allowance which would have been payable to the convicted
person, for such periods and subject to such conditions as the board in its sole discretion imposes and
subject to the further right and power of the board to cancel such payments to the spouse and/or minor
children at any time, in its sole discretion, with or without notice. Such payment to the spouse or minor
children shall not be made until and unless application therefor shall have been made and the board
shall have determined that the allowance or a portion thereof is required to provide the spouse or minor

children with necessaries of life,
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(Prior code § 2903.182; Ord. 23807.)

Sections:
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Part7
- RETIREMENT FOR DISABILITY. o

3.36.900 : Deﬁnitions.

3.36.920  Situations where member is not entitled to disability retirement or
dlsablhty retirement allowance.

3.36.930 Member not to receive both service retlrement and disability
retirement benefits.

3,36.940 Disability retirement - On board's motion.

3.36.950 Disability retirement - By_ request or application.

3.36.960 Medical examinations.

3.36.970 Dlsabillty retlrement Eligibility.

3.36.980 Determination as to whether dlsablitty is service- connected
3.36.990 Retirement for nonservice-connected disability.

3.36.995 Nonservice-connected disability benefits.

3.36.1000 Retirement for service-connected disébility.

3.36.1020  Service-connected disability benefits.

3.36.1030  No deduction after January 1, 1964, of amount of workmen S
compensation benefits. .

3.36.1035  Reports of earnings from outside occupation.
3.36.1040 Deductions ofArecipi.ent's earnings from outside occupation.

3,36, 1050 - 3.36.1070 Reserved.

3.36.1080 Medlcal exammatton of recipients - Allowance cancellatlon :
conditions. - :

3361080 Relnstatement o duty.
3.36.1100 Refusal to accept reinstatement. -

3.36.1120  Failure or refusal to submit to medical examination.
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3.36.1130 Payment of disability allowances to constitute return and withdrawal
of contributions,

3.36.1140 Failure to reinstate recipient of a disability allowance to duty on
cessation of disability. :

3.36.1150  Termination of disability retirement benefits for treason or conviction
of felony. - :

3.36.900 Definitions.

As used in this chapter:

A.  "Disability," "incapacity for the performance of duty,” and “incapacitated for the performance of
duty,” as a basis for retirement, means disability of a member, short of death, of permanent or extended

of positions to which the city may offer to transfer him, as determined by the retirement board, on the
basis of competent medical opinion. It does not mean of include mere inability to assume said

responsibilities or perform said duties.

B, 1. "Disability," "incapacity for the performing of duty," and “incapacitated for the performance

of duty," as a basis for retirement, also means disability of a member, short of death, of permanent or
extended and uncertain duration, occurring while such member is a member of this system, notas a
result of injury or disease, which renders a person mentally incapable of assuming the responsibilities
and performing the duties of the position then held by him and of any other person in the same
classification of positions to which the city may offer to transfer him, as determined by the retirement
board on the basis of competent medicai opinion. It does not mean or include mere inability to assume
said responsibilities or perform said duties; provided, however, that notwithstanding any other provisions
of this Chapter 3.36, including Sections 3.36.990, 3.36.1000 and 3.36.1010, no member shall be
deemed disabled or incapacitated within the meaning of this section unless at the fime such disability
occurs he shall be entitled to credit for at least ten years of service in this system.

2. The provisions of this section shall be deemed to cover any member of this system whose
disability or incapacity for the performance of duty occurred on or after the first day of April, 1968;
provided that no benefits shall be payable hereunder for any period prior to the filing of an application for -
disability retirement or prior to the date upon which the retirement board makes a motion pursuant to
Section 3.36.940. if any person whose disability or incapacity for-the performance of duty, as said terms
are defined in this section, occurred on or after the first day of April, 1968, files or has filed an application
for disability retirement prior to the effective date of this section, the retirement board may, subject to
other provisions of this chapter, grant a disability retirement allowance commencing on the date of the

filing of such application with the retirement board.

C. "Nonservice-connected disability" means disability of a member other than a "service-connected
disability." ' S

D. "Service-connected disability" means disability of a member as a result of injury or disease
arising out of and in the course.of such member's employment with the city.

(Prior code §§ 2903.200, 2903.200a, 2903.201, 2903.202.)

. 3.36.920  Situations where member is not entitied to disability retirement or disability
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retirement allowance.

A.  Anything elsewhere in this chépter to the contrary notwithstanding, no person shall be entitied to
any disability retirement or to any disability retirement allowance under the provisions of this chapter in

any of the following situations:;

1. Where the person's ‘disability occurred before he or she became a member of this retirement
system; or - ' : : :

2. Where the person's disability occurs after he or she ceases to be a member of this retirement
system or after he or she ceases to be an employee of the city; or :

3. Where the person's disability occurs while he or she is on leave of absence from city
employment for any purpose, except as provided in subsections B. and C. of this Section 3.36.920.

4." Where the person separated from cily service on or aftér February 4, 2000, the person files
an application for disability retirement on or after September 1, 2002, and the person has been
~ separated from city service for more than one year as of the date the person's application for disability
retirement is filed with the secretary to the board, except in the case where the person demonstrates by .
-a preponderance of the evidence that the disability is due to diseases and/or conditions caused by
exposure to workpléce factors and/or conditions that at the time of separation from city service had no
previous medical basis to be considered harmfui.

B. Inthe case of a member who otherwise satisfies the requirements of this chapter for a
nonservice-connected disability retirement, subsection A. of this Section 3.36.920 shall not apply and the
board may grant a nonservice-connected disability retirement if the member's disability occurs while -
such person is on leave of absence for the purpose of engaging in military or naval duty for the United
States of America in time of war or national emergency as proclaimed by the president or congress. The
monthly retirament allowance for such nonservice-connected disability shall be reduced by the amounts
received by the member pursuant to the United States Soctal Security Act or pursuant to any other
federal disability benefits program where such amounts are paid to the member because of disability
incurred while on leave of absence to engage in military or naval duty. ‘ '

C. The provisions of this section shall not apply where the person’s disability occurs while such
person is on leave of absence with full city compensation and pay.

(Prior code § 2903.225; Ords. 24081, 26633.)

3.36.930 Member not to receive both service retirement and disability retirement
benefits. ' : : : : .

Notwithstanding anything contained in.this chapler to the contrary, no member who is retired for
service pursuant to the provisions of Part 6 of this chapter shall be eligible for or be entitled to retirement
for any disability or for or to any benefits or allowances pursuant to the provisions of this Part 7 while he
is so retired for service. Any and all disability retirement allowances otherwise payable to a person shall

cease and terminate upon such person being retired for service.

(Prior code § 2903.217.)

3.36.940  Disability retirement - On board's motion,

A member who is eligible to retire for disability may be retired for disability, pursuant to and subject to
the provisions of this chapter, on the retirement board's own motion, without a request or application
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therefor being made by the member or any other person,

(Prior code § 2903.203.)

3.36.950  Disabllity retirement - By request or application.

A'member who s eligible to retire for disability shall be retired for disability, pursuant to and subject to
the provisions of this chapter, by the retirement board upon application being made therefor by any of '

the following persons: -

A, . The city manager,;

'B. The head of the of_ﬁt:e or department in which the member is or was last employed; -
C. The member, or any authorized.person on his behalf,

(Prior code § 2903.204.)

3.36.960 Medic_aI examinations.

A.  The retirement board on its own motion at any time may, and upon receipt of an application for
disability retirement shalil, order a medical examination of a' member to determine whether the member is
disabled or incapacitated for the performance of duty, and to determine whether such disability or
incapagcity for performance of duty is a service-connected or nonservice-connected disability in those
situations where the member's eligibility for disability retirement, or the amount of disability retirement
allowance to which he or she may be entitled, is dependent upon such determination. Such medical
examination shall be made by one or more physicians or surgeons appointed by the board.

B. In addition, the member may submit a medical report from his or her own physician or surgeon.
Where application for disability retirement is made by the member or on his or her behalf, a medical
report by the member's private physician or surgeon shall be submitted with the application unless
otherwise authorized by the board. The board may require additional medical examinations, or procure
or require additional or other evidence before retiring a person for disability. '

(Prior code § 2903.205; Ords. 19282, 26901 )

3.36.970 Disability retirement - Eligibility.

If the medical reports and other available evidence and iriformation show to the satisfaction of the
retirement board that the member is incapacitated for the performance of his duty, and if such member is
otherwise eligible to retire for disability pursuant to the provisions of this ¢hapter, the board shall

forthwith retire him for disability.
(Prior code § 2903.206.)
3.36.980 * Determination as to whether disability is service-connected,

If the medical examination and other available evidence and information show to the satisfaction of -
the retirement board that the disability is service-conhected, it shall so find and declare. If the medical
examination and other available information shows to the satisfaction of the board that the disability is
nonservice-connected, it shall so find and declare. Such finding and declaration shall govern in
determining whether a disability is service-connected or nonservice-connected.
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(Prior code § 2903.207.)

3.36.990 Retirement for nonservice-connected disability.

A.  Subject to other provisions of this chapter; any member who is enititled to credit for two oF more
years of service and who, during his or her membership in this system, is disabled and incapacitated for
- the performance of duty as a result of a nonservice-connected disability, may bé retired by the
retirement board pursuant to the provisions of this section for nonservice-connected disability, and shall
be so retired at such member's request, regardless of such member's age. -

B. No member disabled or incapacitated for the performance of.duty as a result of a nonservice-.
connected disability shall be entitled to any disability allowance or other benefits under the provisions of .
this retirement system if at-the time such disability occurred the member was entitied to credit for less

than two full years of service.

(Prior code §2903.211; Ord. 26901.)

3.36.995 Nonservice-connected disability benefits.

A. Subject to the provisions of this chapter, a person who is retired for nonservice-connected
disability, pursuant to Section 3.36.990, shall be paid from the retirement fund while the member is
incapacitated for the performance of duty as a resuit of the nonservice-connected disability, a monthly
allowance calculated in accordance with this section. :

B. A memberwho is entitled to credit for at least two (2) but less than twenty (20) years of service
at the time the nonservice-connected disability occurs shall receive a monthly allowance equal to thirty-
two (32) percent of the member's final compensation, plus one (1) percent of said final compensation for
each full year of service for which the member is entitled to credit in excess of the first two (2) years of
service, provided, however, that in no event shall the total month y allowance exceed fifty (50) percent of

the member's final compensation. ‘

C. A memberwhois entitled to credit for twenty (20) or more years of service at the time the
nonservice-connected disability occurs shall receive a monthly allowance as follows:

1. If such member's nonservice-connected disability retirement occurred prior to January 1,
1970, the monthly allowance shall be equal to fifty (50) percent of such member's final compensation,

2.l such member's nonservice-connected disability lr'etirement occurred on or affer Januafy 1, .
1970, but prior to February 4, 1996, the monthly aliowance shall be: T

4. From and after the date of such member's retirement to September 1, 1970, the monthly
allowancé shall be equal to fifty (50) percent of such meimber's final compensation plus one and two-
thirds (1 2/3) percent of said final compensation for each full year of service in excess of the first twénty
(20) years of service for which such member is entitied to credit; provided, however, that in no event
shall the total monthly disability retitement allowance during said period of time exceed & maximum of
sixty-six and two-thirds (66 2/3) percent of such member's final compensation; and '

. b.From and after September 1, 1970, while so retired for disability, the monthly allowance
shall be equal to fifty (60) percent of such member's final compensation plus two and one-half (2 1/2)
percent of said final compensation for each full year of service in excess of the first twenty (20) years of
service for which such-member is entitled to ¢redit; provided, however, that in no event shall the total
monthly disability retirement allowance exceed a maximum of seventy-five (75) percent of such

member's final compensation. :
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3. I such member's nonservice-connected disability retirement occurred or occurs on or after
February 4, 1996, but prior to February 4; 2000, the monthly allowance shall be equal to fifty (60)
percent of such member's final compensation, plus three (3) percent of said final compensation for each
full year of service in excess of the first twenty (20) years of service for which such member is entitled to

credit; provided, however:

. a Inno event shall the total monthly disability retirément allowance exceed a maximum of
eighty (80) percent of such member’s final compensation. ‘

prior to February 4, 1996, was not reemployed by the city for any period on or after February 4, 1996,
and the disability retirement is a result of a change in refirement status from service to disability. Under

such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph
C.1. or C.2,, above, as applicable. -

b. This paragraph C.3. shall not apply in the case where the member was retired for service

4. Except as provided in paragraph 5. or paragraph 8. below, if such member's nonservice-
connected disability retirement occurred or occurs on or after February 4, 2000, the monthly allowance
shail be equal to fifty (50) percent of such member's final compensation for up to the first twenty (20)
years of service, plus three (3) percent of said final compensation for each of the next five (5) full years
of service in excess of twenty (20) years, plus four (4) percent of his or her final compensation for each
full year of service in excess of the first twenty-five (25) years of service; provided, however:

a. In no event shall the total monthly disébility retirement allowance exceed a maximum of
eighty-five (85) percent of such member's final compensation. - :

b.  This paragraph C.4. shall not apply in the case where the member was refired for service

prior to February 4, 2000, was not reemployed by the city for any period on or. after February 4, 2000,
and the disability retirement is a result of a change in retirement status from service to disability. Under
such circumstances, the disability retirement allowance shall be calculated in ccordance with paragraph

C.1.,C.2. or C.3. above, as applicable. ’

5. With respect to those members of the plan who are employed in the police department:

a.  If such member's nonservice-connected disability retirement occurred or occurs on or
after February 4, 2000, but prior to July 1, 2006, the monthly allowance shali be calculated in

accordance with paragraph C.4 above.

b. If such member's nonservice-connected disability retirement occurred or occurs on or
after July 1, 2008, the monthly allowance shalt be equal to two and one-half (2 1/2) percent of his or her
final compensation for each of the first twenty (20) years of service plus four (4) percent of his or her
final compensation for each full year of service in excess of the first twenty (20) years of service;
provided, however, that in no event shall the monthly service retirement allowance exceed a maximum
of ninety (90) percent of the member's final compensation. a .

: c.  This paragraph C.5. shall not apply In the case where the member was retired for service
prior to July 1, 2006, was not reemployed by the city for any-period on or after July 1, 20086, and the
disability retirement Is a result of a change in retirement status from service to disability. Under such
circumstances, the disability retirement allowance shall be calculated in accordance with paragraph C.1,,

C.2,, C.3. or C.4 above, as applicable.

8. With respect to those members of the plan who are employed in the fire departmént:
a.  If such member's nonservice-connected disability retirement occurred or occurs on or
after February 4, 2000, but prior to July 1, 2008, the monthly aliowance shall be calculated in
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accordance with paragraph C.4 above.

b. ' If such member's nonservice-connected disability retirement occeurred or occurs on or

after July 1, 2008:

i.  Ifthe member was credited with less than twenty (20) years of service credit on the
date of retirement, the monthly aflowance shall be calculated in accordance with paragraph C.4. above.

ii.  If the member was credited with twenty (20) or more years of service credit on the date
of retirement, the monthly allowance shall be equal to three (3) percent of his or her final compensation
for edach year of $ervice credit; provided, however, that in no event shall the monthly service retirement
allowance exceed a maxiriium of ninety (90) percent of the membei's final compensation:

: ¢.  This paragraph C.6. shail not apply in the case where the member was retired for service
prior to July 1, 2008, was not reemployed by the city for any period on or after July 1, 2008, and the
disability retirement is a resuit of a change in retirement status from service to disability, Under such
circumstances, the disability retirement allowance shail be caiculated in accordarice with pdragraph C.1.,
C.2,, C.3. orC.4 above, as applicable. o ' ‘

D. For the purposes of this Section 3.36.995, "service" means service performed for the city, and

for which the member is entitled fo credit under the provisions of this chapter. "Service" shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020. ‘

E.  Notwithstanding any other provision of this section, in computing the amount of allowance
payable under this section for service in excess of the first twenty (20) years, pro rata credit shall be

given for a fraction of a full year.

(Ords. 26901, 27721, 28300.)

3.36.1000 Retirement for service-connected disability. _

Subject to other provisions of this chapter, any member who, during his or her membership, is
disabled and incapacitated for the performance of duty as a result of a service-connected disability may
be retired by the refirement board pursuant to the provisions of this section for service-connected
disability, regardless of such member's age and regardless of such member's number of years of service

credit.

(Prior-code-§ 2903.209; Ord. 26901.)
3.36.1020  Service-connected disability benefits.

A.  Any member retired for service-connected disability pursuant to the provisions of Section
3.36.1000 shall theredfter bé paid from the retiremént fund, while incapacitated for the performance of
duty as a result of such disability, subject to all other provisions of this chapter, a monthly disability
retirement allowance in the following amount: :

1. If such member's service-connected disability retirement occurred prior to January 1, 1970,
the monthiy allowance shall be equal to fifty (50) percent of such membet's final compensation.

2. If such member's service-connected disability retirement occurred on or after January 1 ,
1970, but prior to February 4, 1996, the monthly disability retirement allowance shall be as follows:
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" a. From and after the date of such member's retirement prior to September 1, 1970, the
monthly allowance shall be equal to fifty (50) percent of such member's final compensation plus one and
two-thirds (1 2/3) percent of said final compensation for each full year of service in excess of the first
twenty (20) years of service for which such member is entitled to credit; provided, however, that in no
event shall the total monthly disability retirement allowance during said period of time exceed a
maximum of sixty-six and two-thirds (66 2/3) percent of such member's final compensation; and

b. From and after September 1, 1970, while so retired for disability, the monthly allowance
shall be equal to fifty (50) percent of such member's final compensation plus two and one-half (2 1/2)
percent of said final compensation for each full year of service in excess of the first twenty (20) years of
service for which such member is entified to credit; provided, however, that in no event shall the tota]
monthly disability retirement allowance exceed a maximum of seventy-five (75) pergent of such

member's final compensation. '

3. If such member's service-connected disability retirement occurred or occurs on or after
‘February 4, 1996, but prior to February 4, 2000, the monthly ailowance shall be equal fo fifty (50)
percent of such member's final compensation plus three (3) percent of said final compensation for each
full year of service in excess of twenty (20) years of service for which such member is entitled to. credit;

provided, however:

"a. In no event shall the total monthly disability retirement alloWance exceed a maximum of
eighty (80) percent of such member's final compensation. .

b.  This paragraph A.3. shall not apply in the case where the member was retired for service
prior to February 4, 1996, was not reemployed by the city for any period on or after February 4, 1996,
and the disability retirement is a result of a change in retirement status from service to disability. Under
such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph

A.1. or A.2,, above, as applicable.

4. Except as provided in paragraph 5. or paragraph 6. below, if such member's service-
connected disability retirement accurred or occurs on or after February 4, 2000, the monthly allowance
shall be equal to fifty (50) percent of such member's final compensation, plus three (3) percent of said
final compensation for each year of the first five (5) full years of service in excess of twenty (20) years,
plus four (4) percent of his or her final compensation for each full year of service in excess of twenty-five

(25) years of service; provided, however:

a. Inno event shall the total mohthly disability retirement allowance exceed a maximum of
eighty-five (85) percent of such member's final compensation. ' '

b.  This paragraph A.4. shall not abply in the case where the member was retired for service

prior to February 4, 2000, was not reemployed by thé city for any period on or after February 4, 2000;
and the disability retirement is a result of a change in retirement status from service to disability. Under
such circumstances, the disability retirement allowance shall be calculated in accordance with paragraph

A.1.,, A2, or A.3. above, as applicable. g

5. With respect to those members of the plan who are employed in the police department:

a.  if such member's service-connected disability retirement occurred or occurs on or after
February 4, 2000, but prior to July 1, 2006, the monthly allowance shall be calculated in accordance with

paragraph A.4 above.

b.  If such member's service-connected disability retirement occurred or occurs on or after

July 1, 2008, the monthly aflowance shall be equal to fifty (50) percent of his or her final compensation,
plus four (4) percent of his or her final compensation for each full year of service in excess of twenty (20)
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years; provided, however, that in no event shall the monthly allowance exceed a maximum of ninety (90)
- percent of the member's final compensation. '

¢.  This paragraph A.5. shall not apply in the case where the member was retired for service
prior to July 1, 2008, was not reemployed by the city for any period on or after July 1, 2006, and the
disability retirement is a result of a change in retirement status from service to disability. Under such
circumstances, the disability retirement allowance shall be calculated in accordance with paragraph A.1.,

A.2., A.3. or A4 above, as applicable.
. 8. Wit_h respect to those members of the plan who are employed in the fire department:

a. If such member's service-connected disability retirement occurred or occurs on or after

“February 4, 2000, but prior to July 1, 2008, the monthly allowance shall be calculated in accordance with
paragraph A.4 above. S

b.  If such member's service-connected disability retirement occurred or occurs on or after
July 1, 2008, the monthly allowance shall be equal to fifty (50) percent of his or her final compensation:
and, if the member had twenty (20) or more years of service, an additiohal ten (10) percent of said final
compensation, plus three (3) percent of his or her final compensation for each full year of service in
excess of twenty (20) years; provided, however, that in no event shall the monthly service retirement
allowance exceed a maximum of ninety (90) percent of the member's final compernisation.

c.  This paragraph A.6. shall not apply in the case where the member was retired for service
prior to July 1, 2008, was not reemployed by the city for any period on or after July 1, 2008, and the
“disability retirement is a result of a change in retirement status from service to disability. Under such

circumstances, the disability retirement allowance shall be calculated in accordance with paragraph A.1.,

A.2., A.3. or A.4 above, as applicable. ‘

E. Forthe purpos_eé of this Section 3.36.1020, "service" means service performed for the city and
for which the member is entitled to credit under the provisions of this chapter. "Service"” shail not include -
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to

Section 3.36.3020.

.~ F. Notwithstanding any other provision of this section, in computing the amount of allowance
payable under this section for service in excess of the first twenty (20) years, pro rata credit shall be

given for a fraction of a full year.

(Prior code § 2903.208; Ords. 23070, 25614, 26229, 26901, 27721, 28300, 28330.)

3.36.1030 No deduction after January 1, 1964, of a_mount’of' workmen's compensation
benefits. : ' ' o ‘

Anything elsewhere in this chapter fo the contrary notwithstanding, from and after January 1, 1964,
the amount of any monthly disability retirement allowance payable to any person under and by virtue of
other provisions of this chapter shall be computed and determined as provided by other applicable
sections of this chapter without any deduction being made because of any provisions of this section.
Nothing herein contained, however, shall be deemed to authorize or require the recomputation or
increase of the amount of any disability retirement allowance computed and paid prior to January 1,
1964, pursuant to the provisions of this section as it read prior to said date, it being the Intent that the
present provisions of this section shali operate prospectively as herein provided and not retroactively,

(Prior code § 2903.212.)
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3.36.1035 Reports of earningé from outside occupation.

A.  Except as provided in subsection E., as a condition of payment of a disability retirement
allowance from the retirement fund, a person who has been refired for disability shall file written
statements with the board which conform to the requirements of subsection B. below.

B. A recipient described in subsection A. shall file statements as described either in subsection

At orin subsection A.2.:
1. Monthly and annual statements. -

a.  Within ten days after the end of each calendar month, the recipijent shall file a monthly
statement of the total income and earnings received by the recipient during the reporting month from any
gainful occupation, other than service as an officer or employee of the city, and the sources of such

fncome and earnings; and

b.  Onorbefore May 1 of each year, the recipient shall file a notarized declaration under
penalty of perjury, in a form approved by the board, of the total income and earnings received by the
recipient during the preceding calendar year, or any portion thereof, from any gainful occupation oufside
city service and the sources of such income and earnings, '

2.  Income tax returns.

a. Instead of the statements described in subsection A.1 -, the recipient may file copies of the
recipient's federal and state income tax returns and the recipient's W-2 and/or 1099 forms showing the
total income and earnings received by the recipient from any gainful occupation, other than service as
an officer or employee of the city, and the sources of such income and earnings. Such tax returns and
forms shall be filed on or before the first day of May following the tax reporting period.

~b.lIfarecipient elects to file tax returns, the recipient shall provide written notice of such
election to the board not later than the date the next monthly statement would otherwise be due.

c. ' If arecipient elects to file tax returns, the recipient shall file with the board a written
statement of the recipient's projected reportable income and earnings for each calendar year, and the -
sources of such income and earnings. Such statement shall be filed on or before the tenth day of

January in the applicable calendar year. The recipient may file an amended statement in any case
~where there is a change in the projected income and earnings. _

' C. Forthe purposes of this section, income and earnings shall not include interest.' dividehds or
rent. : -

D. If arecipient described in subsection A. falls fo furnish the information required by this séction,
the disability retirement allowance shall be discontinued until such time as the required information is

furnished. When the required information is furnished, the disability retirement aliowance shail be
reinstated and allowances withheld pending receipt of the required information shall be paid, less any

applicable deductions.

E. - This section shall not apply to any recipient of a disability retirement allowance when either of
the following conditions is safisfied: - . : .

1. The recipient retired for disability with at least twenty yeérs of service credit in this plan; or
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2. The recipient's service credit in this refirement plan plus the time the recipient has been
retired for disability equals at least twenty years, .

(Ords. 24915, 26901.)

3.36.1040  Deductions of recipient's earnings from outside occupation.

A. Inany case where the recipient of a ‘disability retirement allowance meets the following
conditions, the recipient's disability retirement allowance shall be reduced as provided in subsection B.

below;

1. The recipient retired for disability with less thanA twehty years of service credit in this
retirement plan and the sum of the recipient's service credit plus the time the recipient has been retired

for disability is less than twenty years; and
2. The recipient is stiil incapacitated for the performance of duty; and

3. The recipient is engaged in a gainful occupation other than service as an officer or employee
of the city, . : |

B.  During the period the recipient is engaged in gainful employment, the recipient's disability
retirement allowance shall be reduced to the amount which, when added to the recipient's income or
earnings from such gainful occupation and when also added to all other applicable deductions, if any,
required by other provisions of this Chapter 3.36, shall not exceed the amount of the maximum
compensation earnable in such period by a person holding the position which the recipient held at the
time of refirement, or, if that position has been abolished, the maximum compensation earnable by a
person holding it immediately prior to its abolition. In no event, however, shail the disability retirement
allowance payable for any period exceed the amount of disability retirement allowance to which the
recipient would have been entitled for such period in the absence of this section.

C. For the purposes of this section, income and earnings shall not include interest, dividends or
rent. ' ~ : '

D.  Any overpayment of disability retirement allowarice made to a recipient may be deducted from
future allowances payable to the recipient or any. beneficiary of the recipient or shall otherwise be

coflected from the recipient.

E. The following conditions shall apply in any case where, pursuant to Section 3.36.1035, the
recipient has elected to file tax returns in lieu of monthly statements of income and earnings:

1. Reductions in disability retirement allowances shall be made based upon the statement of
projected reportable income and earnings filed by the recipient.

2. Any overpayment of disability retirement allowance made during the applicable tax reporting
period may be deducted from future allowances in substantially equal monthly deductions over a period
not fo exceed twelve months. If the deductions are made as provided in this subsection’ E., the
deductions shall include interest on the outstanding overpayment at the actuarial rate adopted by the

board.

3. Any underpayment of disability retirement allowance made during the applicable tax reporting
period shall be paid to the disability retirement aliowance recipient in one lump sum within thirty days of
the verification of the underpayment by the secretary to the board.
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F.  When the sum of the recipient's service credit in this retirement pian plus the time the recipient
has been retired for disability reaches twenty years, the deductions described in this section shall cease

except to the extent necessary to recover any overpayment.’

(Prior code § 2003.213; Ord. 24915.)

3.36.1050 - 3.36.1070 Reserved.

Editor's note: O.rdi 27768, §§ 22 - 24, édopted June 20, 20086, repealed §§ 3.36.1050 - 3.36.1070,
which pertained to reemployment of recipient in city service in new class of position - Deduction of
earnings; refusal of reemployment with city; and disabiiity while reemployed in new class of city

positions, '
3.36.1080 Medical exaniination of recipients - Allowance cancel!ati_on conditions.

The retirement board may at any time order and require any recipient of a disability retirement
allowance to undergo medical examination by the city health officer and by one or more physicians or
surgeons appointed or engaged by the board for that purpose at a reasonable time and place to be
determined by the board. Upon any such recipient's application for reinstatement to active duty, the
board shall order and cause a medical examination to be made of such recipient by the physicians or
surgeons appointed or engaged by thé board. Any such order may be served upon said recipient either
by personal service or by depositing the same in the United States mail, postage prepaid, addressed to’
the member at his latest address on file in the office of the secretary of the board, at least ten days prior
to the date upon which he is to report to the health officer, physician or surgeon for examination. The
recipient of the disability allowance may submit a medical report by his own physician or surgeon. Upon
the basis of such examination, the board shall determine whether the recipient is still incapacitated for
the performance of duty, and if it finds that he is not, it shall so declare, whereupon, unless otherwise
expressly provided elsewhere in this chapter, the disability retirement and disability allowance shall
thereupon immediately cease and be deemed terminated. -

- (Prior code § 2003.218.)

3.36.1090 Reinstatement to duty.

" A, If the board shall determine that a recipient of a disability allowance granted pursuant to the
provisions of this chapter Is no longer incapacitated for performance of duty, and if as of the date of such
determination such person is not yet fifty-five years of age, such person shall, subject to the ¢ivil service
provisions of the city, and subject to the provisions of this chapter, be reinstated either: '

1. In the position held by him or her at the time retired for disability; or '

2. In another position in the same classification of positions as the one held by him or her at the
time he or she was retired, with duties within his or her capacities. - :

B. Ifa recipient of a disability allowance granted pursuant fo the provisions of this chapter should,
upon attaining the age of fifty-five years, still be incapacitated to perform the duties of the position held
by him or her at the time of retirement, and of any other position in the same classification of positions as
the one held by him or her at the time of retirement pursuant to the provisions of this chapter, the -

reciplent shall no longer be subject to recall to duty.

C. Notwithstanding subsection B., the recipient of a disability allowance granted'pursuént to this
chapter may, subject to the civil service provisions of the city, be voluntarily reinstated to a position in the
same classification of positions as the one held by him or her at the time of retirement. Upon
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reinstatement from disability retirement, the disability retirement allowance shall be canceled and the
person shall again become a member of this retirement pian with credit for those years of service for
‘which the person was entitled at the time of retirement. '

(Prior code § 2903.219; Ord. 26901.)

3.36.1100 Refusal to accept reinstatement.

If, after the board finds that the recipient of a disability allowance is no-longer incapacitated for duty,
and if such person is entitled to reinstatement to duty as provided in Section 3.36,1080, but such person
fails to report for duty upon reinstatement or rejects an offer of reinstatement, all rights granted him by
this chapter shall thereupon be cancelled and neither he nor his survivors shall be entitled to any

benefits provided by this chapter.
(Prior code § 2903.220.)
3.36.1120  Failure or refusal to submit to medical examination.

If any recipient of a disability retirement allowance fails or refuses to submit to medical examination or
examinations as ordered or required by the retirement board, the board may thereupon terminate said
person’s disability retirement and disability retirement allowance, in which event, subject to the following
provisions; such person shall have no fight to restoration to duty under or by virtue of any provisions of
this chapter, nor shall-he or any of his survivors nor his estate thereafter be entitled to any allowances or
benefits under this system; provided, however, that if said person should apply for reinstatement of said
disability. retirement within one year from and after the date of termination of said retirement, and if he _
should prove to the satisfaction of the board that his disability continues and has not ceased, the board
may reinstate said disability retirement and disability allowance as of the date of the order of such
reinstatement or as of such prior date which the board should find to be fust and reasonable; and
provided further, that if said person should die before having said disability retirement and disability
retirement allowance reinstated as aforesaid and within one year from and after the date that the board
terminated said disability retirament, then in that event the surviving spouse or surviving child or children
of said deceased person or his estate may, within said one year from and after the date the board
terminated the retirement allowance, apply to the board for such survivor's or death benefits, if any, as
they would be entitled to if the deceased person's disability retirement had not been terminated as
aforesaid, and if they should prove to the satisfaction of the board that the deceased person's original
disability continued to the time of his death, the board may grant to them such survivorship or death
allowances or benefits as they wouid have been entitled to if the abovementioned disability refirement
~ had not been terminated as aforesaid. In no event shall said disability retirement or disability retirement
allowance be reinstated unless application therefor has been made within one year from and after the
board terminated such retirement; and in no event shall any survivorship allowances or death benefits
be granted to anyone pursuant to the provisions of this section unless application therefor has been
made within one year from and after the date the board terminated said disability retirement.

(Prior code § 2903.223.)

3.36.1130  Payment of disability allowances to constitute return and withdrawal of
contributions. ' .

Anything elsewhere in this chapter to the contrary notwithstanding, the payment to and receipt by any
person of any disability retirement allowance or allowarices shall constitute and be deemed to be a
return to and withdrawal by such person, to the extent of the amount of such allowance or allowances so
paid to and received by him, of any and all contributions theretofore made by such person to the
retirement fund prior to the date he was retired for disability, and the amount of such allowanceé or
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allowances so paid to and received by him shall be deducted from the amount of accumulated
contributions in the fund which are credited to him. Nothing herein contained, however, shall be deemed
to restrict the amount of disability allowances payable to any such person to the amount of contribution
theretofore contributed by him to the fund, it being the intent that such allowances shall continue to be
paid to such person as provided by and subject to other provisions of this chapter even after all
contributions standing to his credit shall have been so withdrawn and exhausted.

(Prior code § 2903.226.)

13.36.1140  Failure to relnstate reciplent of a disabllity allowance to duty on cessation of
disability.

Anythmg elsewhere in this chapter o the contrary notwnthstandmg, if the. disablhty for which a person
has been granted a disability retirement or disability retirement allowance pursuant to the provisions of
this chapter should cease, and if, in addition, such person should be then ready, willing and able to be
reinstated to duty in and to assume and perform the responsrblhtles and duties of the position from which
he was retired for disability and of any other position in the same class or positionis, then in that event
such person shall nonetheless continue to be deemed retired for this disability which no longer exists
and continue to be entitled to such disability retirement allowance, if any, as he would be entitled to
under the provisions of this chapter if the disability for which he was retired had not ceased, until he is
reinstated to duty in the position from which he was retired or in any other position in the same class or
positions, or until he rejects an offer of reinstatement in any such position, or until he refuses or fails to
report to duty in any such position when requested to do so, or until he becomes unable for any reason -
to accept reinstatement to duty in or to assume and perform the responsibilities and duties of the
position from which he was retired or of any other position in the same class of positions, whichever is
the sooner, provided, however, that nothing contained in this section shall be deemed to deprive the
retirement board of any rights which it might otherwise have under other provisions of this chapter to
cancel, terminate, suspend or reduce said retirement or retu'ement allowance for any reason or reasons

other than the fact said disability has ceased.
(Prior code § 2903.227.)

3.36.1150 Termination of disability retirement benefrts for treason or conviction of
felony.

Any and all disability retirement allowances otherwise payable to a person may be cancelled and
terminated by the retirement board, in its sole discretion, if the recipient thereof should commit treason
or be convicted of a felony Such cancellation and termination shall not affect survivors' benefits and
death benefits set forth in Part 8 of this chapter if such benefits would otherwise be payable, At any time
after cancellation and termination of retirement allowances pursuant to this section, the board may in its
sole discretion pay to the spouse and/or minor children under the age of eighteen of the convicted .
person all or any portion of the retirement allowance which would have been payable to the convicted
person, for such period and subject to such conditions as the board in its sole discretion determines or
imposes, and subject to the further right and power of the board to cancel such payments to the spouse
and/or minor children at any time, in its sole discretion, with or without notice. Such payment to the
spouse or minor children shall not be made untit and unless application therefor shall have been made -
and the board shall have determined that the allowance or a portion thereof is required to provide the

spouse or minor children with necessaries of life.

' {Prior code § 2903 224; Ord. 23807. )

Part 8
SURVIVORSHIP AND DEATH BENEFITS
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Sections_:

- 3.36.1200 Death bhefore receipt of retirement allowance - When contrlbutlons
full allowances and mmlmum payments are payable.

3.36.1210 ' Death before receipt of retirement pay When contributions, smaller
allowance and minimum benefits are payable.

3.36.1220 Death of a person while on disability retirement and while
reemployed by city - When not deemed before receipt of pay.

3.36.1230  Death after receipt of retrrement pay - When full allowance and
minimum benefi ts are payable.

3 36.1240 Death after receipt of retirement pay - When smaller allowance and
mlnlmum benefits are payable

3.36.1250 Minimum death benefits - When payabie.

3.36.1260 Return of contributions to certaln survivors of person who dies before
reaching fifty-five.

3.36.1270  Amount of survivorship allowance to surviving spouse or surviving
domestic partner when such is determinable by Section 3.36.1270.

© 3.36.1280  Amount of survivorship allowance to surviving spouse ‘or surviving
domestic partner when such is determinable by Section 3.36.1280.

3.36.1290 Marriage or domestic partnership of surviving spouse or surviving
domestic partner - When return of contributions and monthly survivorship
allowance are payable.

3.36.1295 Reinstatement of terminated allowances.

3.36.1300 Amount of survivorship allowance payable to surviving child or
children. :

3.36.1305  Amount of survivorship allowance payable to surviving child or
children when member had less than twenty years service credit earned while

employed by city.

3.36.1310 Limitation of total amount payable to surviving spouse and children.
3.36.1320 Sufviving children’s allowances - How paid.

3.36.1325 Surviving,childfen’s allowances - Payment to custodian or trustee.

3.36.1330  No deduction after January 1, 1964, of amount of workmen's
compensation benefits.
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3.36.1340 Reduction of benefits if member retires before attaining age fifty-five.

3.36.1350  Survivorship benefits payable where person eligible for monthly
allowance under Section 3.36.760 dies before receiving same. -

3.36.1360 Survworship benefits payable where person eligible for monthly
allowance under Sectlon 3.36.760 dies after recaiving same.

3.36.1370 Termmation of allowances or benefits for treason or conviction of a
felony.

3.36.1200 Death before receipt of retireme_nt allowance -When contributions,'full
aiiowanc'es‘and minimum payments are payable. : -

A. The benefits specif ied in this section shall be payable in accordance with this section in each of
the followmg srtuations

1. Wherea member who is entitled to immediate retirement for service under the provisions of
this chapter dies on or after August 6, 1970 while a member of this plan and before being retired for

service or disability;

2. Where a person who is entitled to immediate retirement for service under the provisions of
this chapter is granted a leave of absence without full compenisation and pay and such person dies on or
after August 8, 1970, while on such leave of absence and before being retired for service or dlsabiilty,

3. Wherea person who has been retrred for service under the provisions of this chapter dies on
or after August 6, 1970, before receiving any service retirement allowance or pay;

4. Where a person who has been retlred for a service-connected disability under the provisions
of this chapter dies on or after August 6, 1970, during the service- -connected disability retirement and
before receiving any disability retirement aliowance or pay;

5. Where a member dies on or after August 6, 1970, while a member of this plan, but before
being retired hereunder for service or disability, if the death arises out of and in the course of his or her

employment with the city. -

B. Defrnltrons For the purposes of this sectron the following terms shali have the following
meanings: ‘

1. "Survrvmg spouse” means the person to whom the deceased person described in Subsection
A. above was married at the time of the deceased person’s death and who survives the deceased

person's death and none other.

2, "Survwrng domestic partner" means the'person with whomrthe deceased person described In
Subsection A. above, at the time of the deceased person's death had established a domesirc partnership

and who survives the deceased person’s death, and none other.

i

3. "Surviving child" a_nd "surviving children" mean the natural or adopted child or children of the .
deceased person described in Subsection A. above that meets all of the following requirements:

a. The child survives the deceased person's death; and
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b. The child is neither married nor a member ofa domestlc pannershlp at the time of the
deceased person's death; and

¢c. The chiid is under the age of eighteen years at the time of the deceased person's death;
and - _ o

d. The child is in existence or conceived at the ti’rﬁe of the deceased person's death; and

e. Ifthe child is an adopted child of the deceased person, the adoption was completed
pursuant to law prior to thé deceased person's death.

C. Contributions and Interest Payable to Surviving Spouse or Surviving Domestic Partner. If the
deceased person- -described in Subsection A. above leaves a surviving spouse or surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a sum of money equal to all contributions of the
deceased person to the retirement fund which have not previously been withdrawn from the retirement
fund by the deceased person plus interest on the unwithdrawn contributions as earned by the fund
during the deceased person's period of aggregate service, but in no case shall the interest be in excess

of two percent per annum.

D. Contributions and Interest Payable to Surviving Children Where No Surviving Spouse and No
Survrvmg Domestic Partner.

1. f the deceased person descnbed in Subsection A. above leaves no surviving spouse and no
" surviving. domestic partner but leaves a surviving child or surviving children, the eligible surviving child or
children shall be entitled to receive and shall be paid from the retirement fund a sum of money equal to
all contributions of the deceased person to the retirement fund which have not previously been
withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn
contributions as earned by the fund during the deceased person's period of aggregate service, but in no
case shall the interest be in excess of two percent per annium, The sum to be paid to each eligible child
shall be determmed by dividing the total amount of unwithdrawn contnbuuons pius mterest thereon, by

the number of ehgible surviving children,

2. Inthe event that the estate of the deceased person estabhshes by appropriate court action a
legal claim to all or any part of the contributions and interest paid to the surviving child or children under
this Subsection D. because of the provisions of San José Municipal Code Section’ 2903 250(d) as it
existed on August 6, 1970 (as originally adopted by Ordinance No. 9506) monthly allowances or

-benefits which would otherwise be payable to any surviving child or survrvrng children under and by
virtue of Subsection G. of this section shall be withheld and not paid to such surviving child or children
until such time as the total amount of allowances so withheld equals the total amount which the court

- establishes is due to the estate. In the event such withholding is insufficient to pay such amount due the
estate, the city may recover by suit that portion of the amount due the estate whlch cannot be recovered

by wrthholdmg such monthly allowances or benefits.

E.  Contributions and Interest Payable to Estate Where There Is No Surviving Spouse, No .
Surviving Domestic Partner and No Survwmg Children. If the deceased person described in Subsection
A. above leaves no surviving spouss, no surviving domestic partner and no eligible surviving child or
children, the deceased person's estate shall be entitled to receive and shall be paid from the retirement
fund a sum of money equal to all contributions of the deceased person to the retirement fund which have
not previously been withdrawn from the retirement fund by the deceased person plus interest on the
unwithdrawn contributions as earned by the fund during the deceased person's period of aggregate
servrce but in no case shall-the interest be in excess of two percent per annumi.

F.  Survivorship Allowance Payable to Surviving Spouse or Surviving Domestic Partner. If the
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* deceased person described in Subsection A. above leaves a surviving spouse or a surviving domestic
partner, such surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to -
receive and shall be paid ffom the retirement fund a monthly survivorship allowance in the amount
specified in Section 3.36.1270 of this Chapter, subject to the provisions of Subsection H. of this section

and to the following:

N

1. If the deceased persoh died prior' to October 1, 1999, the monthly allowance payable to the
surviving spouse shall be paid for the remainder of the surviving spouse's life. :

2. Except as provided in Section 3.36.1290, and except in the ¢ase where the deceased person
had elected an optional settiement pursuant to Part 9.5 of this chapter, if the deceased pérson died on or-
after October 1, 1999, but prior to Janusry 1, 2005, the monthly allowance payable to the surviving
spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date, and ho

longer. - :

: 3.  Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlemént pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a
domestic parinership or dies, whichever is the earlier date, and no longer.

G.  Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or children, the eligible surviving child, or each
of the eligible surviving children if there is more than one surviving child, shall be entitled to receive and
shall be paid from the refirement fund, subject to the provisions of and except as provided in Subsection
H. of this section, until he or she marries, establishes a domestic partnership, attains the age of eighteen
years or dies, whichever is the earlier date, and no longer, a monthly survivorship allowance in'the
amount specified in Section 3.36.1300 of this chapter. -

H. Deduction from Survivorship Allowances.

1. Anything elsewhere in this section or this part to the contrary notwithstanding, all of the
monthly allowances or benefits which would otherwise be payable to any surviving spouse, surviving
domestic partner, eligible surviving child or surviving children pursuant to the provisions of Subsections
F. and G. of this' section shall be withheld and not paid to the persons who would otherwise be éntitied to
the same until such time as the total amount of allowances so withheld equals the total amount paid or
payable to a surviving spouse or surviving domestic partner of the deceased person or to the surviving
child or children of the deceased person or to the estate 6f theé decéased person pursuant to the
provisions of Subsections C., D. or E. of this section, and the allowances so withheid shall never be paid
to the persons who would otherwise have.been entitied to the same, it being the intention that the
monthly survivorship allowances described in Subsections F. and G..shall not be owing or payable and
shall not commence until such time as there shall have elapsed from and after the death of the
deceased person a number of months equal to that number obtained by dividing the total amount of -
money which is payable or paid to the surviving spouse or surviving domestic partner of the deceased
person or to the surviving child or children of the deceased person or to the estate of the deceased
person pursuant to the provisions of the above Subsections C., D. or E. by the sum of the monthly
survivorship allowances which would otherwise be payablé to a surviving spouse or surviving domestic
partner and to a surviving child or children pursuant to the provisions of Subsections F. and G. of this
section. By way of explanation, if the deceased person should die leaving & surviving spouse or
surviving domestic partner and survivirig children, and if the amoiint payable to thé spouse or domestic
partner pursuant to the provisions of Subsection C. were nine hundred dollars and the monthly amount
payable to the spouse or domestic partner pursuant to Subsettion F. were two hundred dollars and the
amount payable to surviving children pursuant to Subsection G. were one hundred dollars, none of the
allowances provided for in Subsections F. and G. would become due or payable until there shall have
elapsed from and after the deceased person's death a number of months equal to nine hundred dollars
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divided by three hundred dollars, or three months. No such allowance shall be paid or be payable to a
surviving spouse or surviving domestic partner if at the fime such allowance becomes payable the
surviving spouse or surviving domestic partner shall have died, remarried or established a domestic
partnership; and no such allowance shall be paid or payable to any surviving chifd if at the time such
allowance becomes payable to such child he or she shall have died, married, established a domestic

partnership or attained the age of eighteen years

2. Notwithstanding any of the foregomg to the contrary, contributions and interest payable under .
Subsections C., D. and E., at the option of the eligible recipient thereof, either shall be payable in a lump
sum or shali be payable menthiy in an amount equal to the amount of the. monthly survivorship
allowance payable pursuant fo the provisions of Subsections F. and G. of this Section, until the
contributions and interest are exhausted, at which time payment of the monthly survivorship allowance
shall commence. in the event that all the ellg:ble recipients die before receiving the total amount of
contributions and interest, the amount remaining to be paid shall be paid to the estate of the eligible
recipient or, if more than one, the estate of the eligible recipient who dies last. In no event shall the
eligible recipient who elects not to receive a lump sum payment of contributions and interest receive any
less gr. more than the monthly survivorship allowance in any month even though the contributlons and

interest are exhausted within a month.

3. The particular recipient or parent or guardian, in the case of a minor, or representative of an
estate, in the case of an estate, shall exercise the above option in writing no later than thirty days after
death of the deceased person on a form to be furnished by this system. Failure to make such election in
writing shall be deemed an election to receive the contributions and interest in a lump sum payment,

. Minimum Amount Payabfe to Estate Where No Surwwng Spouse, No Survrvmg Domestic
Partner and No Surviving Children. if the deceased person described in Subsection A. should leave no
surviving spouse, no surviving domestic partner and no eligible surviving child or children, and if, in
addition, the amount payable to the deceased person's estate pursuant to the provisions of Subsection -
E. of this section should be less than one thousand dollars, then in that event there shall be paid from
the retirement fund to the estate such additional amount as would, when added to the amount payable to
the estate under the provisions of Subsection E., equal one thousand dollars.

J.  Anything herein in this part to the contrary notwrthstandmg, no persons other than those above -
specified shall be entitied to or receive any benefits or allowances whatsoever because of or as a result
of the death of any person described in Subsection A. above, and no moneys other than those above
specified shall be paid or payable to the survrvors or estate of the deceased person.

(Prior code § 2903,250; Ords, 19478 23807, 25936 26901 27711, 2771 2, 27768.)

3.36.1210 Death before recelpt of retirement pay - When contributlons smaller
allowance and mimmum beneflts are payable

A. The benefi ts specified in this section shall be payable in accordance wrth this section in each of
the following SItuatlons

1. Where a member who is not entitled to immediate retirement for service dies on or after
August 6, 1970, while a member of this plan and prior to bemg retired for service or dlsablhty, if such
member at the time of his or her death is entitled to credit for not less than two years' service and If, in
addifion, the death does not arise out of and in the course of his or her employment with the city;

2. Where a person who has been retired under this plan for a nonservice- connected disability
dies on or after August 6, 1970, during his or her nonservice-connected disability retirement before

receiving any dlsablhty allowance or pay
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B. Definitions. For the purposes of this section, the following terms shall have the' following
meanings: ' - o _

1. "Surviving spouse" means the pérson to whom the deceased person described in Subsection
A. above was married at the time of said deceased person's death and who survives said deceased
- person’s death, and none other. - -

2. "Surviving domestic partner“' means the person with whom the deceased person described in
Subsection A. above, at the time of the deceased person's death had established a registered domestic
partnership and who survives the deceased person's death, and none other. B

3. Surviving child" and "surviving children” mean the natural or adopted child or children of the
deceased person described in Subsection A. above that meets all of the following requirements:

- a.  The child survives the deceased person's death; and

| b.  The child is neither married nor a member of a domestic partnership at the time of the
deceased person's death; and :

¢. The child is under the age of eighteen Years at the time of the deceased person's death;
and _

.d. Ifthe child is an adbpted child of the deceased person, the adoption was completed
pursuant to law prior to the deceaged person's death. o

"C: Contributions and Interest Payable to Surviving Spouse or Surviving Domestic Partner. if the
deceased person described in Subsection A. above leaves a surviving spouse or surviving domestic
partner, the surviving spouse or surviving domestic partner shall be entitied to receive and shall be paid
from the retirement fund a sum of money equal to all contributions of the deceased person to the
retirement fund which have not previously been withdrawn from the retirement fund by the deceased
person, plus interest on the unwithdrawn contributions as earned by the fund during the deceased
person's period of aggregate service, but in no case shall the interest be in excess of two percent per

annum.

D. Contributions and Interest Payable to Surviving Children Where No Surviving Spouse and No
Surviving Domestic Partner. . _ ,

1. If the deceased person described in Subsection A. above leaves no surviving spouse and no
surviving domestic partner but leaves a surviving child or surviving children, the eligible surviving child or
children shall be entitled to receive and shall be paid from the retirement fund a sum of money equal to
all contributions of the deceased person to the retirement fund which have not previously been
withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn
contributions as earned by the fund during the deceased person's period of aggregate service, but in no
case shall the interest be in excess of two percent per annum. The sum to be paid to each child shall be
determined by dividing the total amount of unwithdrawn contributions plus interest thereon, by the

number of surviving children.

2. In the event that the estate of the deceased person establishes by appropriate court action a
legal claim to all or any part of the confributions and interest paid to the surviving child or children under -
this Subsection D. because of the provisions of San José Municipal Code Section 2903.251 (d) as it
existed on August 6, 1970 (as originally adopted by Ordinance No..9506), monthly allowances or.
benefits which would otherwise be payable to any surviving child or surviving children pursuant to
Subsection G. of this section shall be withheld and not paid to such surviving child or children until such
time as the total amount of allowances so withheld equals the total amount which the court establishes is
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due to the estate. In the event such withholding is insufficient to pay such-amount due the estate, the city
may recover by suit that portion of the amount due the estate which cannot be recovered by withholding

such monthly allowances or benefits.

E. Contributions and Interest Payable to Estate Where There Is No Surviving Spouse, No-
Surviving Domestic Partner and No Surviving Children. If the deceased person described in Subsection
A. above leaves no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, the deceased person's estate shall be entitled to receive and shall be paid from the rétirement
fund a sum of money equal to all contributions of the deceased person to the retirement fund which have
not previously been withdrawn from the retirement fund by the deceased person, plus interest on the
unwithdrawn contributions as earned by the fund during the deceased person's period of aggregate
servics, but in no case shall the interest be in excess.of two percent per annum,

F.  Survivorship Allowance Payable to Surviving Spouse or Surviving Domestic Partner. If the
. deceased person described in Subsection A. above leaves a surviving spouse or surviving domestic
partner, such surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount
specified in Section 3.36.1280 of this chapter, subject to the provisions of Subsection H. of this section

and to the following:

1. Ifthe deceased person died prior to October 1, 1999, the monthly allowance payable to the
surviving spouse shall be paid for the remainder of the surviving spouse's life. '

2. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settiement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after October 1, 1999, but prior to January 1, 2005, the monthly allowance payable to the surviving
spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date, and no

longer. :

3. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, thie monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a’
domestic partnership or dies, whichever is the earlier date, and no longer.

G.  Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children, if there is more than one surviving child, shall be entitled
to receive and shall be paid from the retirement fund, subject to the provisions of and except as provided
in Subsection H. of this section, until he or she marries, establishes a domestic partnership, attains the
age of eighteen years or dies, whichever is the earlier date, and o longer, as a monthly survivorship
allowance, the amount of monthly survivorship allowance specified in Section 3.36.1300 of this chapter.

H.  Deduction from Survivorship Allowance.

1. Anything elsewhere in this section of this part to the contrary notwithstanding, all of the
monthly allowances or benefits which would otherwise be payable to any surviving spouse, surviving
domestic partner, eligible surviving child or surviving children pursuant to the provisions of Subsections
F. and G. of this section shall be withheld and not paid to the persons who would otherwise be entitled to
the same until such time as the total améunt of allowances so withheld equals the total amount paid or -
payable to a surviving spouse or surviving doméstic partner of the deceased person or to the surviving
child or children of the deceased person or to the estate of the deceased person pursuant to the
provisions of Subsections C., D. or E. of this section, and the allowances so withheld shall never be paid
to the persons who would otherwise have been entitled to the same, it being the intention that the
monthly survivorship allowances described in Subsections F. and G. shall not be owing or payable and
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shall not commence until such time as there shall have elapsed from and after, the death of the
deceased person a number of months equal to that number obtained by dividing the total amount of
money which is payable or paid to the surviving spouse or surviving domeéstic partner of the deceased
person or to the surviving child or children of the deceased person or to the estate of the deceased
person pursuant to the provisions of the above Subsections C., D. or E. by the sum of the monthly
survivorship allowances which would otherwise be payable to a surviving spouse or surviving domestic
partner or to a surviving child or children pursuant to the provisions of Subsections F. and G. of this
section. By way of explanation, if the decéased person should die leaving a surviving spouse or
surviving domestic parther and surviving children, and if the amount payable to the spouse or domestic
partner pursuant to the provisions-of Subsection C. were nine hundred dollars and the monthly amount
payable to the spouse or domestic partner pursuant to Subsection F. were two hundred dollars and the
amount payable to surviving children pursuant to'Subsectioh G. were one hundred dollars, norie of the
allowances provided for in Subsections F. and G. would become due or payable until there shall have
elapsed from and after the deceased person's death a number of months equal to nine hundred dollars
divided by three hundred dollars, or three months. No such allowance shall be paid or be payable to a
surviving spouse or surviving domestic partner if at the time such allowance becomes payable the
surviving spouse or surviving domestic partner shall have died; and no such allowance shall be paid or
payable to any surviving child if at the time such allowance becomes payable to such child he or she
shall have died, married or attained the age of eighteen years. : ‘ -

. 2. Notwithstanding any of the foregoing to the contrary, contributions and interest payable under
Subsections C., D. and E., at the option of the eligible recipient thereof, either shall be payable in a lump
sum or shall be payable monthly in an amount equal to the amount of the monthly survivorship
allowance payable pursuant to the provisions of Subsections F. and G. of this section, until the
contributions and interest are exhausted, at which time payment of the monthly survivorship afiowance
shall commence. In the event that all the eligible recipients die before receiving the total amount of
contributions and interest, the amount remaining to be paid shall be paid to the estate of the eligible
recipient or, if more than one, the estate of the eligible recipient who dies fast. In no event shall the
eligible recipient who elects not to receive a lump sum payment of contributions and interest receive any
fess or more than the monthly survivorship allowance in any month even though the contributions and

interest are exhausted within a month.

. 3. The particular recipient or parent or guardian, in the case of a minor, or representative of an
estate, in the case of an estate, shall exercise the above option in writing no later than thirty days after
the death of the deceased person on-a form fo be furnished by this system. Failure to make such
election in writing shall be deemed an election to receive the said contributions and interest in a lump

“sum payment.

I Minimum Amount Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and No Surviving Children. if the deceased person described in Subsection A. above
shouid leave no surviving spouse, no surviving domestic partner and no eligible surviving child or
children, and if, in addition, the amount payable to the deceased person's estate pursuant to the
provisions -of Subsection E. of this section should be less than one thousand dollars, then in that event
there shall be paid from the Retirement Fund to the estate such additional amount as would, when
added to the amount payable to the estate under the provisions of Subsection E., equal one thousand

dollars. -
J.  anything herein in this part to the contrary notwithstanding, no persons other than those above
specified shall be entitled to or receive any benefits or allowances whatsoever because of or as a resuit

of the death of any person described in Subsection A. above, and no moneys other than those above
specified shall be paid or payable to the survivors or estate of the deceased person. :

(Prior code § 2903.252; Ords. 23807_, 25936, 27711, 27712, 27768.)
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13.36.1220 Death of a person while on disability retirement and while reemployed by
city - When not déemed before receipt of pay.

If a member of this system is retired hereunder for dlsablllty and has recelved any disability
retirement allowance or pay, but such person, while on such disability retirement is reemployed by the
city, without fermination of the disability retirement, in a position or class from which he or.she was
retired for disability, and if such person should die while he or she is both-on-such disabiiity retirement
and while he or she Is so reemployed by the city, his or her death shall be deemed to have occurred
- after such person has received retirement pay and neither his or her surviving spouse, surviving child or

ch:Idren nor estate shail be entitled to receive or be paid any benefits under and by virtue of the
provisions of Sections 3,36.1200 or 3. 36 1210 of this chapter : .

(Prior code § 2903. 252 Ord. 23807)

3.36.1230 Death after receipt of retirement pay - When full allowance and mimmum
benefits are payable. ‘ _ _ : :

A. The benefits specified in this sectlon shall be payab!e in accordance with this section in each of
the following situations:

1. Where a person who has been retired for service under the provisions of this chapter dies
after receiving any service retirement allowance or pay;

: 2,  Where a person who has been retired for a service- connected disability under the provisions
of this chapter dies during his or her service- connected disability retirement after receiving any disability

retirement allowance or pay.

B. . Definitions. For the purposes of this section, the following terms shall have the fol!owmg
meanings:

1. "Surviving spouse means the person who survives the deceased person and who was
married to the deceased person both at the time of the deceased person's death and at the time the
deceased person was retired for service or disability, and no other person. A person married to the
deceased person at the time of the deceased person's death or at the time the deceased person was
retired is not a "surviving spouse unless he or she was married to the deceased person at both times.

2. "Survmng domestic partner" means the person with whom the deceased person described in
Subsection A. above, both at the time of the deceased person’s death and at the time the deceased
person was retired for service or disability, had established a domestic partnership and who survives the
deceased person's death, and no other person. A person in.a domestic partnership with the deceased
person at the time of the deceased person's death or at the time the deceased person was retired is not
a "surviving domestic partner” unless he or she was a domestic partner of the deceased person at both

times.

3. "Surviving chrld or "surviving children means the natural or adopted child or children of such
deceased person that meets all of the following requnrements .

a. The child survives the deceased pérson's death; and

b. The child is neither married nor a member of a domestic partnersh:p at the time of the:
deceased person's death; and
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_ ¢.  The child is under the age of eighteen years at the time of the deceased person's death;
and

d.  The child is in existence or conceived at the time of the deceased person's death; and

e. [f the child is an adopted child of the deceased person, the adoption was complefed
pursuant to law prior to the time of the deceased person's death.

C. Survivorship Allowance Payable to Surviving Spouse or Surviving Domestic Partner. If the
. deceased person described in Subsection A above leaves a surviving spouse or a surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount

specified in Section 3.36.1270, subject to the following:

1. If the deceased person retired or died prior to October 1, 1999, the monthly alloWance _
payable to the surviving spouse shall be paid for the remainder of the surviving spouse's life.

2.  Except as provided in Section 3.36.1290, and except in the case where the deceased person
* had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person retired or
died on or after October 1, 1999, but prior to January 1, 2005, the monthly allowance payable to the
surviving spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date,

and no longer.

3. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the decedsed person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a
domestic partnership or dies, whichever is the earlier date, and no longer. '

D.  Survivorship Allowance Payable to Surviving Child or Children. if the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children if there is more than one surviving-child, shall be entitled
to receive and shall be paid from the retirement fund until he or she marries, establishes a domestic
partnership, attains the age of eighteen years or dies, whichever is the earlier date, and no longer, as a
monthly survivorship allowance, the amount of monthly survivorship aliowance specified in Section

3.36.1300.

E.  Minimum Amount Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and No Surviving Children. if the deceased person described in Subsection A. above
should die leaving no surviving spouse, no surviving domestic partner and no surviving child or chitdren,.
there shall be paid from the retirement fund fo the deceased person's estate as a death benefit the sum

of one thousand dollars and no more.
F. Anything in this _chapter'to the contrary notwithstanding, no persons other than those speéiﬁed
above shall be entitled to or receive any benefits or allowances whatsoever because of or as a result of

the death of a person described in Subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to t_he survivors or estate of the deceased person.

(Prior code § 2903.253; Ords. 23807, 25936, 27711, 27712, 27768.)

3.36.1240 . Death after receipt of retirement pay - When smaller allowance and minimum
benefits are payable. ' -

A.  The benefits specified in this section shall be payable in accordance with this section in the
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following situation:

1. Where a person who has been retired for a nonservice-connected disability under ihe
provisions of this chapter dies while on such nonservice-connected disability retirement after receiving

any disability retirement allowance or pay.

B. Definitions. For the purposes of this section, the following terms shall have the following
meanings: -

1. "Surviving spouse" means the person who survives the deceased person described in
Subsection A. above and who was married to the deceased person both at the time of the deceased
person's death and at the time the deceased person was retired for disability, and no other person. A
person married to the deceased person at the time of the deceased person’s death or at-the time such
deceased person was retired for disability is not a "surviving spouse” unless he or she was married to

the deceased person at both times.

2., "Surviving domestic partner” means the person with whom the deceased person described in
Subsection A. above, both at the time of the deceased person's death and at the time the deceased
- person was retired for disability, had established a domestic partnership and who survives the deceased
person’s death, and no other person. A person in a domestic partnérship with the deceased person at
the time of the deceased person's death or at the time the deceased person was retired is not a
"surviving domestic partner” unless he or she was a domestic partner of the deceased person at both

times.

3. "Surviving child" or "surviving children" means the natural or adopted child or children of the
deceased person described in Subsection A. above that meets all the following requirements:

a. The child survives the de_céase'd person's death; and

b.  The child is neither married nor a member of a domestic partnership at the time of the
deceased person's death; and - .

"¢. The child is under the age of eighteen years at the time of the deceased person’s déath;
and ' .
d. The child is in existence or conceived at the time of the deceased person's death; and

e.  If the child is an adopted child of the deceased person, the adoption was completed
pursuant to law prior to the time of the deceased person's death.

C.  Survivorship Allowance Payable to Sutviving Spouse or Surviving Domestic Partner, If the _
deceased person described in Subsection A. above leaves a surviving spouse or a surviving domestic
partner, the surviving spouse or surviving domestic partner, whichever is applicable, shall be entitled to
receive and shall be paid from the retirement fund a monthly survivorship allowance in the amount
specified in Section 3.36.1280, subject to the following: '

1. If the deceased pérson re{ired or died prior to October 1, 1999, the monthly allowance
payable to the surviving spouse shall be paid for t_he remainder of the surviving spouse's life.

2. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional settlement pursuant to Part 9.5 of this chapter, if the deceased person retired or
died on or after October 1, 1999, but prior to January 1, 2005, the mionthly allowance payable to the
surviving spouse shall be paid until the surviving spouse marries or dies, whichever is the earlier date,

and no longer. '
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3.. Except as provided in Section 3.36.1290, and except in the case where the deceased person
had elected an optional seftlement pursuant to Part 9.5 of this chapter, if the deceased person died on or
after January 1, 2005, the monthly allowance payable to the surviving spouse or surviving domestic
partner shall be paid until the surviving spouse or surviving domestic partner marries, establishes a
domestic partnership or dies, whichever is the earlier date, and no longer.

D.  Survivorship Allowance Payable to Surviving Child or Children. If the deceased person
described in Subsection A. above leaves a surviving child or surviving children, the eligible surviving
child, or each of the eligible surviving children if there is more than one surviving child, shall be entitled
to receive and shall be paid from the retirement fund until he or she marries, establishes a domestic -
partnership, attains the age of eighteen years or dies, whichever is the earlier date, and no longer, as a
monthly survivorship allowance, the amount of monthly survivorship allowance specified in Section

3,36.1300.

E.  Minimum Amount Payable to Estate Where There Is No Surviving Spouse, No Surviving
Domestic Partner and No Surviving Children. If the deceased person described in Subsection A. above
leaves no surviving spouse, no surviving domestic partner and no surviving child or children, there shall
be paid from the refirement fund to the deceased person's estate as a death benefit the sum of one

thousand dollars and no more.

F.  Anything in this chapter to the contrary notwithstanding, no persons other than those specified
above shall be entitled to or receive any benefits or allowances whatsoever because of or as a result of
the death of a person described in Subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the survivors or estate of the deceased person. .

(Prior code § 2903.254; Ords. 23807, 25936, 27711, 27712, 27768.)

3.36.1250 . Minimum death benefits - When payable.

A. The benefits specified in this section shall be payable in accordance with this section in each of
the following situations: '

1. Where a member who is entitled to credit for less than two (2) years of service dies on or
after August 8, 1970 while a member of this plan and prior to being retired for service or disability and
prior to receiving any service or disability retirement allowance or pay, if his or her death does not arise

out of and in the course of his or her employment with the city;

2. Ifa member of this plan is granted a leave of absence from city service without full city
compensation and pay before being retired for service or disability, and if in addition siich member is not
entitled at the time he or she receives such leave of absence to immediate retirement for service, and if
such person should die on or after August 6, 1970 while on such leave of absence prior to being retired
for disability or service and prior to receiving any service or disability retirement aliowance or pay.-

B. For the purposes of this section, the following terms-shall have the following meanings:

1. "Surviving spousé means the person who survives the deceased person described in
subsection A. above and who was married to the deceased person af the time of the deceased person's

death, and no other person. :

' 2. "Surviving domestic partner" means the person with whom the deceased person described in
subsection A. above, at the time of the deceased persori's death, had established a registered domestic
partnership and who survives the deceased person's death, and no other person. :

3. "Sunﬁving child" and "surviving children” mean the natural or adopted.child or children of the
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deceased person described in subsection A. above that meets all of the following requirements:

a. The child survives the deceased person's death; and

b.  The child is neither married nor a member of a domestic partnership at the time of the
deceased person's death; and

c. The child is under the age of eighteen (18) years at the time of the deceased person's
death; and - ‘

- d. ifthe child is'an adopted child of the deceased person, the adoption was completed
pursuant to law prior to such deceased person's death. C

C. Contributions and Interest Payable to Surviving Spouse or Surviving Domestic Pariner:
Minimum Amount Payable. .

1. If the deceased person described in subsection A. above leaves a surviving spouse or
surviving domestic partner, the surviving spouse or surviving domestic partner, whichever is applicable,
shall be entitled to receive and shall be paid from the retirement fund a sum of money equal to all
contributions of the deceased person fo the retirement fund which have not previously been withdrawn
from the retirement fund by the deceased person, plus interest on the unwithdrawn contributions as
earned by the fund during the deceased person's period of aggregate service, but in no case shall the
interest be in excess of two (2) percent per annum. ’ ' _

2. If the total of the unwithdrawn contributions plus interest thereon should be less than one
thousand doliars ($1,000.00), then in that event there shall be paid from the retirement fund to the
surviving spouse such additional amount as would, when added to the unwithdrawn contributions and
interest thereon, equal one thousand dollars ($1,000.00).

D. Contributions and Interest Payable to Surviving Child or Childré,n; Minimum Amount Payable.

1. Ifthe deceased person described in subsection A. above leaves no surviving spouse and no
surviving domestic partner but leaves a surviving child or surviving chitdren, the eligible surviving child or
children shall be entitled to receive and shall be paid from the retirement fund a sum of money equal to
all contributions of the deceased person to the retirement fund which have not previously been
withdrawn from the retirement fund by the deceased person, plus interest on the unwithdrawn
contributions as earned by the fund by the deceased person’s period of aggregate service, but in no
case shall the interest be in excess of two (2) percent per annum. The sum to be paid to each surviving
child shall be determined by dividing the total amount of unwithdrawn contributions plus interest thereon,

by the number of surviving children.

2. - If the total of the unwithdrawn contributions plus interest thereon should be less than one
thousand dollars ($1,000.00), then in that event there shall be paid from the retirement fund to the
surviving child or children such additional amount as would, when added to the unwithdrawn
contributions and interest thereon, equal one thousand dollars ($1,000.00). The additional sum to be
paid to each surviving child shall be determined by dividing the additional amount by the number of

* surviving children. o

E. Inthe event that the estate of the deceased person establishes by appropriate court action a
legal claim to all or any part of the contributions and interest paid to the surviving child or children under
this subsection D. because of the provisions of San José Municipal Code Section 2903.255(b) as it
existed on August 6, 1970 (as originally adopted by Ordinarce No. 9506), the contributions and interest
thereon which would otherwise be payable to any surviving child or surviving children pursuant to
subsection D.1. above shall be withheld and not paid to such surviving child or children until such time
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as the total amount of contributions and interest thereon so withheld equals the total amount of
contributions and interest which the court action establishes is due the estate. In.the event such
withholding is insufficient to pay such amount due the estate, the city may recover by suit that portion of
the amount due the estate which cannot be recovered by withholding such contributions and interest

thereon.

F. Contributions and interest Payable to Estate Where There is No Surviving Spouse, No Suiviving
Domestic Partner and No Surviving Children; Minimum Amount Payable. : =

1. If the deceased peérson described in subsection A. above leavés no surviving spouse, no
surviving domestic partner and no surviving child or children, the deceased person's estate shall be
entitled to receive and'shall be pald from the retirement fuhd & sum of money equal to all contributions of
. the deceased person to the retiremeént funid which have not previously been withdrawn from the

retirement fund by said deceased person, plus interest on the unwithdrawn contributions as earhed by
the fund during the deceased person's period of aggregate sefvice, but in no case shall the interest be in
excess of two (2) percent per annum, o . :

2. if the total of the unwithdrawn contributions plus interest thereon should be lesé than one
thousand dollars (§1,000.00), then in that event there shall be paid from the refirement fund to the
deceased person's estate such additional amount as would, when added to the unwitidrawn
contributions and interest thereon, equal one thousand dollars ($1,000.00).

G.  Anything in this chapter to the contrary notwithstanding, no persons other than those specified
above shall.be entitled to or receive any benefits or allowances whatsoever because of or as a result of
the death of a person described in subsection A. of this section, and no moneys other than those
specified above shall be paid or payable to the surviving spouse, surviving domestic partner surviving
child or children; or estate of the deceased person. ‘ : '

(Prior code § 2903.255; Ords. 23807, 27712, 27768.)

3.36.1260 Return of contributions to certain survivors of person who dies before
reaching fifty-five. .

A. Ifa person who becomes a member of this Plan because of the reason set forth in Section
3.36.760 should die before he or she reaches fifty-five (55) years of age, such person's surviving
spouse, surviving domestic partner, surviving child or children (as such terms are defined in Section
3.36.1200) or estate shall be entitled under the conditions described in subsection C., D. or E. of Section

3.36.1250, whichever is applicable, to one (1) of the following:

‘1. Either to the refurn from the retirement fund of a sum of money equal to the deceased ,
person's contributions fo the retirement fund, pius interest thereon to the date. of death, as earned by
such fund, said interest not fo exceed two (2) percent per annum, or to the sum of one thousand dollars

($1,000.00), whichever is greater; or

- 2. Ifthe death because of which the survivorship allowance is payable arose out of and in the

course of the deceased person's employment with the city, as a result of injury or disease arising out of
and in the course of the deceased person's employment with the city, while the person was an employee
of the city and a member of this plan, and a survivorship allowance is not payable pursuant to any other
provision of this chapter, sither the return from the retirement fund of a sum of money equal to the
deceased person's contributions to the retirement fund, plus interest thereon to the date of death, as
earned by such fund, said interest not to exceed two (2) percent per annum, or to the sum of one

thousand dollars ($1,000.00), whichever is greater.

B. For the purposed of this section, if a surviving spouse or surviving domestic partner marrigs or
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establishes a domestic partnership, such marriage or domestic partnership shall not deprive the
surviving spouse or surviving domestic partner of payment hereunder, provided he or she gither is
married fo the deceased person at the time of the deceased person’s death or is a domestic partner of
the deceased person at the time of the deceased person's death,

(Prior code §.2903.255a; Ords. 19123, 23807, 26901, 27712.)

3.36.1270 Amount of survivorship allowance to sdn’livin'g spouse or suri.riving
domestic partner when such is determinable by Section 3.36.1270.

Whenever in any other section of this Part 8 it is stated that a surviving spouse or surviving domestic
partner shall be entitled to receive and be paid from the retirement fund the monthiy survivorship.
allowance specified in this section, the surviving spouse or surviving domestic partner, whichever is
applicable; shall be entitled to receive and shall be paid, subject to other provisions, of this chapter
including Sections 3.36.1200 and 3.36.1230, the following monthly survivorship allowance:

A.  Where Deceased Died or Retired Prior to Auguyst 1, 1968. If the person because of whose death
the surviving spouse is entitied to a monthly survivorship allowance died or retired from city service prior
to August 1, 1968, the amount of monthly survivorship allowance payable t6 the surviving spouse shall

be:

_ 1. An amount equal to twenty-eight and one hundred twenty-five thousandths (28.125) percent
of the deceased person's final compensation as deﬁned in Section 3.36.020.5, less the amount specified

in Section 3.36.1340; or

2. Ifthe deceased was retired for service-connected disability, an amount equal to twenty-eight
and one hundred twenty-five thousandths (28.125) percent of the deceased person's final compensation,
as defined in Section 3.36.020.5; or :

3. Ifthe death because of which the survivorship allowance is payable arose out of and in the
course of the decéased person's employment with the city, or as a restilt of an injury or disease arising
out of and in the course of the deceased person's employment with the city, while the deééased person
was an employee of the city and a member of this pian, and before he or she was retired for service or
disability, then in such event the amount of the monthly survivorship allowance shall be an amount equal
to thirty-seven and one-half (37 1/2) percent of the deceased person's final compensation as defined in

Section 3.36.020.& o

B. Where Deceased Did Not Die or Retire Prior to August 1, 1968. if the person because of whose
death the surviving spouse or surviving domestic partner is entitied to a monthly survivorship allowance
did not die or retire from city service prior to August 1, 1968, then, except as provided in subsection C.,
D. or E. of this section and subject to the optional settlement provisions of Part 9.5 of this chapter, the
amount of monthly survivorship allowance payable to the surviving spouse or surviving domestic partner,

- whichever is applicable, shall be:

1. An amount equal to thirty-seven and five tenths (37.5) percent of the deceased person'’s final
compensation as defined in Section 3.36.020.5, less the amounts specified in Section 3.36.1340; or

- 2. Ifthe deceased was retired for service-connected disability, ah amount equal fo thirty-seven.
and one-half (37 1/2) percent of the deceased person's final compensation as defined in Section -

3.36.,020.5; or :
3. If the death because of which the survivorship allowance is payable arose out of and in the

course of the deceased person's employment with the city, or as a result of an injury or disease arising
out of and in the course of the deceased person's employment with the city, while the deceased person
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was an employee of the city and a member of this plan, and before he or she was retired for service or
disability, then in such event the amount of the monthly survivorship allowance shall be an amount equal
to thirty-seven and one-half (37 1/2) percent of the deceased person’s final compensation as defined in

‘Section 3.36.020.5.

C. Where Deceased Died or Retired On or After August 1, 1968, With Less Than Twenty (20)
Years Service Credit as a Member of this Plan . If the person because of whose death the surviving
spouse or surviving domestic partner is entitled to a monthly survivorship allowance died or retired from
city service on or after August 1, 1968, the amount of monthly survivorship allowance payable to the
sur\(ivling spouse or surviving domestic partner; whichever is applicable, shall be an amount equal to one
and eight hundred seventy-five thousandths (1.875) percent of the deceased person's final
compensation for each year of service or portion thereof, less the amounts specified in Section
3.36.1340, subject to a maximum of thirty-seven and one-half (37 1/2) percent of such final

1

corpensation, in any case where:

1. Atthe time of the 'person's death the person had earned less than tWenty (20) years of
. service credit in this plan while employed by the city; and :

2. The benefit is payable under this Section 3.36.1270 for any reason other than;

a. Thedeathofa peréon before retirement where the death arises out of and in the course
of the person's employment with the city; or '

b.  The death of a person who has been retired for service-connected disability but who dies
before receipt of retirement pay; or - :

¢. The death of a person who has been retired for service-donnected disability, who is not
reemployed by the city at the time of death and who dies during the disability retirement after receiving

any disability retirement allowance.

D. Where Deceased Retired On or After February 4, 2000; or Deceased Died On of After February
4, 2000, But Prior to Receipt of Retirement Allowance. Notwithstanding subsection B. above, if the
person because of whose death the surviving spouse or surviving domestic partner is entitled to a
monthly survivorship aflowance retired from city service on or after February 4, 2000, or died on or after
February 4, 2000, but before receiving any retiremént allowance, then the amount of monthly
survivorship allowance payable to the surviving spouse or surviving domestic partner, whichever is
applicable, shall, subject to a maximum of forty-two and one-half (42 1/2) percent of the deceased
person's final compensation, be an amount equal to one (1) of the following, as applicable:

1. Thirty-seven and one-half (37 1/2) percent of the deceased berson's final compensation, less
the amounts specified in Section 3.36.1340, if at the time of the deceased person's death, the deceased
person was entitled to a retirement allowance of less than seventy-five (75) percent of the deceased

"person's final compensation. :

2. . Thirty-seven and one-half (37 1/2) percent of the deceased person's ﬁhal compensation, if at
the time of the deceased person's death the deceased person was entitled to a retirement allowance of
less than seventy-five (75) percent of the deceased person's final compensation and either:

a. . The deceased person was retired for service-connected disability; or

b. The deceased person died prior to lretirement and the death arose out of and in the
course of the person's’employment with the city. : :

3. Fifty (50) percent of the deceased person's retirement allowance, less the amounts specified
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in Section.3.36.1340, if at the time of the deceased person's de_ath the deceased person was entitled to
a retirement allowance of at least seventy-five (75) percent of the deceased person's final compensation.

4. Fifty (50) percent of the deceased person's retirement allowance, if at the time of the
deceased person's death, the deceased person was entitled to a retirement aliowance of at least
seventy-five (75) percent of the deceased person's final compensatlon and either:

a. The deceased person was refired for service- connected dlsablhty, or

b. The person dled pnbr to retirement and the death arose out of and in the course of the
person's employment w1th the city. :

For the purposes of this subsection D., if the deceased person died prior to retiremént, references to
the "deceased person's retirement allowance" or to the deceased's entitlement to a retirement allowance
shall mean the retirement allowance that would have been pald had the deceased person retired on the

day immediately preceding his or her death.

E. Where Deceased Was Employed in the Fire Department and Either Retired On or After July 1,
2008; or Died On or After July 1, 2008, But Prior to Receipt of Retirement Allowance. Notwﬂhstandmg
subsection B. above, if the person because of whose death the survwmg spouse or surviving domestic
partner is entitled to a monthly survivorship allowance was employed in the fire department and either
(a) retired from city service on or after July 1, 2008, or (b) died on or after July 1, 2008, but before
receiving any retirement allowance, then the amount of monthly survivorship allowance payable to the
surviving spouse or surviving domestic partner whichever is applicable, shall, subject to a maximum of .
forty-five (45) percent of the deceased person's final compensation, be an amount equal to one (1) of the

following, as applicable:

1. Thirty-seven and one-half (37 1/2) percent of the deceased person's final compensation, less
the amounts specified in Section 3.36.1340, if at the time of the deceased person's death, the deceased
person was entitled to a retirement allowance of less than seventy-five (75) percent of the deceased

person's final compensation.

2. Thirty-seven and one-half (37 1/2) percent of the deceased person's final compensatlon if at
the time of the deceased person's death, the deceased person was entitled to a retirement allowance of
less than seventy-five (75) percent of the deceased person's final comp_ensatton and sither: .

a. The deceased person was retired for service-connected disability; or

b. The deceased person died prior to retirement and the death arose out of and in the
course of the person’s employment with the city.

3. Fn‘ty (50) percent of the deceased pérson's refirement allowance less the amounts Specll“ed
in Section 3.36.1340, if at the time of the deceased person's death, the deceased person was entitled to
a retlrement allowance of at least seventy-t‘ ve (75) percent of the deceased person s final compensatlcn.

4, Fifty (50) percent of the deceased person's retirement allowance, if at the time of the
deceased person's death, the deceased person was éntitled to a retirement allowance of at least
seventy-five (75) percent of the deceased person's final compensation and either:

"a. The deceased person was retired for service-connected disability; or

b. The person died prior to retirement and the death arose out of and in the course of the
person's employment with the city.
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For the purposes of this subsection E., if the deceased person died prior to retirement, references fo
the "deceased person's retirement ailowance" or to the deceased's entitiement to a retirement allowance
shall mean the retirement allowance that would have been paid had the deceased person retired on the .

day immediately preceding his or her death.

F.  Nothing in this section shall be deemed to entitle any person to any survivorship allowance that
was not provided by this chapter as this chapter existed at the time of the deceased person’s death,
except that the surviving spouse surviving domestic partner benefits described in subsection D. shall be
payable retroactive to the date of the deceased person's death, - :

(Prior code § 2903.256; Ords. 23807, 25616, 25936, 26565, 26901, 27712, 28331.) -

3.36.1280  Amount of survivorship allowance to surviving spouse or surviving
domestic partner when such is determinable by Section 3.36.1280.

Whenever in any other section of this Part 8.it is stated that a surviving spouse or surviving domestic
partner shall be entitled to receive and be paid from the retirement fund the monthly survivorship
allowance specified in this section, the surviving spouse or surviving domestic partner, whichever is’
applicable, shall be entitied to receive and shall be paid, subject to other provisions of this chapter
including Sections 3.36.1210 and 3.36.1240, the following monthly survivorship allowance:

A.  Where Deceased Died or Refired Prior to August 1, 1968. If the person because of whose death
the surviving spouse is entitied to a monthly survivorship allowance died or retired from city service prior
to August 1, 1968, the amount of monthly survivorship allowance payabie to the surviving spouse shail
be equal to eighteen (18) percent of the deceased person's final compensation as defined in Section
3.36.020.5; plus five thousand six hundred twenty-five ten-thousandths (0.5625) percent of such final
compensation for each full year of service for which the deceased person was entitled to credit under the
provisions of this plan in excess of the first two (2) years of service, less the amounts specified in
Section 3.36.1330, but in no event shall such monthly survivorship allowance exceed twenty-sight and
one hundred twenty-five thousandths (28.125) percent of the final compensation of the deceased person

less the amounts specified in Section 3.36.1340.

B.  Where Deceased Did Not Die or Retire Prior to August 1, 1968. If the person because of whose
death the surviving spouse is entitled to a monthly survivorship allowance did not die or retire priorto
August 1, 1968, then except as provided in subsection C. or D of this section, the amount of monthly
survivorship allowance payable to the surviving spouse or surviving domestic partner, whichever is
_ applicable, shall be an amount equal to twenty-four (24) percent of the deceased person's final

compensation, as defined in Section 3.36.020.5, plus seventy-five hundredths (0.75) percent of such
final compensation for each year of service for which the deceased person was entitled to credit under
“the provisions of this plan in excess of the first two (2) years of service, less the amounts specified in-
Section 3.36.1340, but in no event shall such monthly allowance exceed thirty-seven and one-half (37
1/2) percent of the final compensation of the deceased person less the amounts specified in Section

3.36.1340.

C. Where Deceased Retired on or after February 4, 2000; or Deceased Died on or after February
4, 2000, but Prior to Receipt of Retirement Aliowance. If the person because of whose death the
surviving spouse or surviving domestic partner is entitled to a monthly survivorship allowance retired
from city service on or after February 4, 2000, or died on or after February 4, 2000, but before receiving

any retirement allowance, then:

1. Inthe case where, at the time of the deceased person's death, the deceased person was
entitled to a retirement allowance of up to seventy-five (75) percent of the deceased person's final -
compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or ‘
surviving domestic partner, whichever is applicable, shall be an amount equal to twenty-four (24) percent
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of the deceased person's final compensation, as defined in Section 3.36.020.5, plus seventy-five

. hundredths (0.75) percent of such final compensation for each year of service for which the deceased
person was entitled to credit under the provisions of this plan in excess of the first two (2) years of
service, less the amounts specified in Section 3.36.1340, but in no event shall such monthly allowance
exceed thirty-seven and five-tenths (37.5) percent of the final compensation of the deceased person,

less the'amounts specified in Section 3,36.1340.

2. Inthe case where, at the time of the deceased person's death, the deceased person was
entitled to a retirement allowance of at least seventy-five (75) percent of the deceased person's final
compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equal to fifty (50) percent of the
deceased person's retirement allowance, less the amounts specified in Section 3.36.1340, but in no
event shall such monthiy allowance exceed forty-two and five-tenths (42.5) percent of the final
compensation of the deceased pérson, less the amounts speified in Secfion'3.36.1340.

For the purposes of this subsection C., if the deceased persoh died prior to retirement, the "deceased
person's retirement allowance" shall mean the retirement allowance that would have been paid had the

deceased person retired on the day immediately preceding his or her death.

D.  Where Deceased Was Employed in the Fire Depaitment and Retired on or after July 1, 2008; or
Deceased Died on or after July 1, 2008, but Prior to Receipt of Retirement Allowance. If the person
because of whose death the surviving spouse or surviving domestic partner is entitled to a monthly
survivorship allowanceé was employed in the fire departmenit and either (a) retired from city service on or
after July 1,2008, or died on or after July 1, 2008, but before receiving any retirement allowance, then: -

1. Inthe case where, at the time of the deceased person's death, the deceased person was
entitied to a retirement allowance of up to seventy-five (75) percent of the deceased person's final
compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equal to twenty-four (24) percent
of the deceased person's final compensation, as defined in Section 3.36.020.5, plus seventy-five
hundredths (0.75) percent of such final compensation for each year of service for which the deceased .
person was entitled to credit under the provisions of this plan in excess of the first two (2) years of
service, less the amounts specified in Section 3.36.1340, but in no event shall such monthly allowance
exceed thirty-seven and five-tenths (37.5) percent of the final compensation of the deceased person,

. less the amounts specified in Section 3,36.1340.

2. Inthe case where, at the time of the deceased person's death, the deceased person was
entitled to a retirement allowance of at least seventy-five (75) percent of the deceased person’s final
compensation, the amount of the monthly survivorship allowance payable to the surviving spouse or
surviving domestic partner, whichever is applicable, shall be an amount equal to fifty (50) percent of the
deceased person's retirement allowance, less the amounts specified in Section 3.36.1340, butinno
event shall such monthly allowance exceed forty-five (45) percent of the final compensation of the

deceased person, less the amounts specified in Section 3.36.1340.

For the purposes of this subsection D., if the deceased person died prior to refirement, the "deceased
person’s retirement allowance" shall mean the retirement aliowance that would have been paid had the
-, deceased person retired on the day immediately preceding his or her death:

(Prior code § 2903.257; Ords. 23807, 25936, 26836, 27712, 28331.)

© 3.36.1290 Marriage or domestic partnership 'of'surviving spouse or surviving domestic
partner - When return.of contributions and monthly survivorship alfowance are payable.

A.  Anything in this chapter to the contrary ndtwithstanding, from and after the effective date of this

http://sanjose.amlegal.com/alpscripts/get-content.aspx 8/29/9°012




( ' . ( Page 359 of 436

section, if the surviving spouse or surviving domestic partner of a deceased member who, at the time of
death Is fifty-five (55) years of age and is entitled to credit for twenty (20) years of service, or who is
entitled to be credited with thirty (30) years of service regardiess of whether such member has attained
the age of fifty-five. (55), marries or establishes a domestic partnership, such marriage or domestic

- partnership shall not deprive the surviving spouse or the surviving domestic partner of the return of
contributions, plus interest thereon, and monthly survivorship allowances for which he or she is eligible
at the time of the member's death under Sections 3.36.1200, 3.36.1210, 3.36.1230, 3.36.1240,
3.36.1270 and 3.36.1280. Such surviving spouse or surviving domestic partner shall, despite such
marriage or domesti¢ partnership, be entitled subject to the provisions of this section-to receive and shall
be paid from the retirement fund, until such surviving spouse or surviving domestic partner dies, such
contributions plus interest there aon, and such monthly survivorship ajlowance to which he or she would
be entitled pursuant to Sections 3.36.1200, 3.36,1210, 3.36,1230, 3.36.1240, 3.36.1270 and 3.36.1280,
as if he or she had not marfied or established a domestic partnership. In the event that any surviving
spouse or surviving domestic partner of any such member has, at any time before the effective date of
this section, remarried or established a domestic partnership ahd for such reason has been deprived of
any such contributions, pius Interest thereon, &nd monthly survivorship allowances because of the
provisions of Sections 3.36.1200, 3.36.1210, 3.36.1230, 3.36.1240, 3.36.1270 and 3.36.1280, the return
of such contributions, and interest thereon (in the event the full return of such contributions, and interest
thereon, has not been made at the time of such remarriage or establishment of a domestic partnership),
and payment of the monthly survivorship allowance shall be recommenced as of the effective date of
 this Section and shall be thereafter paid in accordance with Sections 3.36.1200, 3.36.1210, 3.36.1230,
3.36.1240, 3.36.1270 and 3.36.1280, until such surviving spouse or surviving domestic partner dies, and
no longer, but no return of contributions plus interest thereon shall be made, and no survivorship
allowance shall be paid, for any period between the date such return of contributions plus interest
thereon and monfhly survivorship allowance was terminated by such remarriage or establishment of a
domestic partnership and the effective date of this section, it being the intention that this section shall

operate prospectively and not retroactively.

B. As used in this section:
1. | For the purposes of Sections 3.36.1200 and 3.36.1210:

a. "Surviving spouse” means the person to whom the deceased member was married at the
time of the deceased member's death and who survives the deceased member's death.

b. "Surviving domestic partner” means the person with whom the deceased member,; at the
time of the deceased member's death, had established a domestic partnership and who survives the

deceased member's death.
2. For the piur'poses of Section 3.36.1230 and 3.36.124‘0:

a.  "Surviving spouse" means the person to whom the deceased member was married at the
time of the deceased member's death and at the time the deceased member was retired for service or
disability and who survives such deceased member's death. : -

b.  "Surviving domestic partner” means the person with whom the deceased member, both at
the time of the deceased person's death and at the time the deceased member was retired for service or
disability, had established a registered domestic partnership and who survives the deceased member's

death. |
3. For the purposes of Sections 3,36.1270 and 3.36.1280:

: a.. "Surviving spouse” means whichever of the following is applicable for the purposes of
Sections 3.36.1270 and 3.36.1280: .
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i.  The person to whom the deceased member was married at the time of the deceased
member's death and who survives the deceased member's death; or '

, fi. =~ The person to whom the deceased member was married ét the time of the deceased
member's death and at the time the deceased member was retired for service or disability and who
_ survives the deceased member's death. ' : I

b.  "Surviving domestic pariner’ means whichever of the foIloWing is applicable for the
purposes of Sections 3.36.1270 and 3.36.1 280: ‘ : S o

i. The person with whom the deceased member, at the time of the deceased member's
death, had established a domestic partnership and who survives the deceased person's déath; or

' "1l The person with whom the .debeéﬁsed"memb_er,,bdth at the fime of the deceased
person's death and at the time the deceased member was retired for service or disability, had
established a domestic partnership and who survives the deceased member's death.

(Prior code § 2903.257a; Ords. 21686, 23807, 27712.)

3.36.1295 Reinstatement of terminafed allowances.

A.  If the monthly allowance of the surviving spouse of any person who retired or died prior to
October 1, 1999, was terminated pursuant to the provisions of Chapter 3.36 of the San José Municipal
Code as such Chapter read before the effective date of Ordinance No. 25936, because the surviving
spouse remarried, the monthly allowance shall be reinstated effective the later of: :

1. October 1, 1999; or

2. The first month after the surviving spouse provides documentation satisfactory to the
Secretary to the Board showing the surviving spouse's eligibifity for reinstatement, of the allowance;

B. The reinstatement of the monthly allowance shall be prospective only and no payments shall be
made for the months during which the allowance was terminated pursuant to the prior provisions of
Chapter 3.36. Any cost-of-living adjustments pursuant to Chapter 3.44 of the San José Municipal Code
shall also be prospective only and no cost-of-living adjustments shall be made for any time during which

the monthly allowance was terminated.

C. The reinstated monthly allowance shall be paid to the eligible surviving spouse for the
remainder of the surviving spouse's life. '

(Ord. 25036, 27712.)

3.36.1300 Amount of survivorship éllowance payable to surviving child or children.

Subject to and except as otherwise provided by other provisions of this Chapter, if and whenever any
survivorship allowance is payable to any surviving.child or children pursuant fo other provisions of this
Part 8, the surviving child, or each of the surviving children if there is more than one (1) surviving child of
the deceased member or person, shall be entitled to receive and shall be paid from the retirement fund,
untit the surviving child marries, establishes a domestic partnership, attains the age of eighteen (18)
years or dies, whichever is the earlier time, and no longer, the following monthly survivorship allowance:

A.  Death or Retirement Prior to August 1, 1968 - One Eligible Surviving Child. If the person
because of whose death the surviving chiid is entitled {o a monthly survivorship allowance died or retired
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from city service prior to August 1, 1968, and if in addition, there is only one (1) eligible surviving child of
the deceased person entitled to receive a monthly survivorship allowance, then in that event while there
is only one (1) eligible surviving child of the deceased person entitled fo receive a monthly survivorship
allowance, the monthly allowance payable to such child shall be: :

1. An amount edual to eighteen and seventy-five hundredths (18.75) percent of the deceased
person's final compensation less the amounts speciﬁed_in Section 3.36.13.30,'~or

2. Ifthe death because of which the survivorship-allowance is payable arose out of and in the
course of the deceased person's employment with the city, or as a result of injury or disease arising out
of and in the course of the deceased person's employment with the city while the deceased person was
an employee of the city and a member of this plan and before he or she was retired for service or
disability, then in that event the amount of the monthly survivorship allowance payable to one (1)
surviving child shall be twenty-five (25) percent of the deceased person’s final compensation, less the
amounts specified in Section 3.36.1330. . -

3. If the deceased was retired for service-connected disability, an amount equal to eighteen and
‘seventy-five hundredths (18.75) percent of the deceased person's final compensation.

. B. Death or retirement not prior to August 1, 1968; one eligible surviving child. If the person
because of whose death the surviving child is entitled to a monthly survivorship allowance did not die or
retire from city service prior to August 1, 1968, and if, in addition, there is only one (1) eligible surviving
~ child of the deceased person entitled to receive a monthly survivorship allowance, then in that event,
while there is only one (1) eligible surviving child of the deceased person entitled to receive a monthly
survivorship allowance, the amount of such monthly survivorship allowance payable to such child shall

be:

1. Anamount equal to twenty-five (25) percent of the deceased person's final compensation,
less the amounts specified in Section 3.36.1330: or : L

2. Ifthe death arose out of and in the course of the deceased person's employment with the
city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, while the deceased person was an employee of the city and a member of this
plan, and before he or she was retired for service or disability, an amount equal to twenty-five (25)

percent of the deceased person's final compensation.

3. [fthe deceased was retired for service-connected disability, an amount equal to twenty-five
(25) percent of the deceased person's final compensation.

C. Death or retirement prior to August 1, 1968 - two eligible surviving children. If the person
because of whose death the surviving children are entitled to a monthly survivorship-aflowance died or
retired from city service prior to August 1, 1968, and if in addition there are only two (2) eligible surviving
children of the deceased person entitled to receive a monthly survivorship allowance, then in that event
while there are only two (2) such surviving children of the deceased person entitled to receive a monthly
survivorship allowance, the allowance payable to each child shall be:

1. if the death did not arise out of and in the course of the deceased person's employment with
the cily, or as a result of an injury or disease arising out of and in the course of the deceased person's
- employment with the city, the monthly retirement allowance payable to each of the surviving children
shall be an amount equal to one-half ( 1/2) of the amount specified in paragraph a below, or one-half
( 1/2) of the amount specified in paragraph b below, whichever is the lesser amount:

a. Twenty-eight and one hundred twenty-five thousandths (28.125) percent of the deceased
person's final compensation, less the amounts specified in Section 3.36.1330; or -
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b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse of such deceased
person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such final
compensation, less the amounts specified in Section 3.36.1330.

2. lfthe death arose out of and in the course of the deceased person's employment with the
city, or as a result of an injury. or disease arising out of and in-the course of the deceased person's
employment with the city, while the deceased person was an employee of the city and a member of this
system and before he or she was retired for.service or disability, the monthly survivorship allowance
payable to each of the two (2) surviving children shall be one-half ( 1/2) of the amount specified in
paragraph a below, or one-haif ( 1/2) of the amount specified in paragraph b below, whichever is the

-

lesser amount: _ ,

a, Fifty (50) percent of the deceased person's final compensation less the amounts specified
in Section 3.36.1330; or ' : s

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such compensation which is paid or payable to a surviving spouse of such deceased
person, will not exceed a tota! of seventy-five (75) percent of such final compensation, less the amounts

specified in Section 3.36.1330.

3.  Ifthe deceased was retired for service-connected disability, the monthly retirement allowance
payable to each of the surviving children shall be an amount equal to one-half ( 1/2) of the amount
specified in. paragraph a. below, or one-haif ( 1/2) of the amount specified in paragraph b. below,
whichever is the lesser amount:

a. Twenty-eight and one hundred twenty-five thousandths (28.125) percent of the deceased
person's final compensation; or :

b. That percentage of the deceased person's final compensation which, when'added to the
percentage of such final compensation which is paid or payable to a surviving spouse of such deceased
person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such final

compensation.

D.  Death or retirement not prior to August 1, 1968 - two eligible surviving children. If the person
because of whose death the surviving children are entitled to a monthly survivorship allowance did not
die or retire from city service. prior to August 1, 1968, and if in addition there are only two (2) eligible
surviving children of the deceased person entitled to receive a monthly survivorship allowance, then in
that event, while there are only two (2) eligible surviving children of the deceased person entitled fo
receive a monthiy survivorship allowance, the monthly survivorship allowance payable to each of the two

. {2) surviving children shall be:

. 1. If the death did not arise out of and in the course of the deceased person's employment with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, the monthly allowance payable to each of the surviving children shall be an
. amount equal to one-half ( 1/2) of the amount specified in paragraph a below, or one-half ( 1/2) of the
amount specified in paragraph b below, whichever is the lesser amount:

a.. Thirty-seven and five tenths (37.5) percent of the deceased person's final compensatioh, :
less the amounts specified in Section 3.36.1330; or

b. That percentage of the deceased person's final compensation which when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
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final compensation, less the amounts specified in Section 3.36.1330.

2. If the death because of which said survivorship allowances are payable arose out of and in
the course of the deceased person’s employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employée of the city and a member of this plan, and before he or she was retired for
service or disability, then in that event the amount of such monthly survivorship ailowance payable to
each of said two (2) children from-and after said death, while entitled to the same, shall be one-half { 1/2)
of the amount specified in paragraph a below, or one-half ( 1/2) of the amount specified in paragraphb -

below, whichever is the lesser amount:

a.  Fifty (50) percent of the deceased person’s final compensation, less the amounts
specified in Section 3.36.1330; or - :

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such compensation which is paid or payable to a surviving spouse or surviving domestic
partner of such deceased person, will not exceed a total of seventy-five (75) percent of such final :
compensation, less the amounts specified in Section 3.36.1330, o '

: 3.  Ifthe deceased person was retired for service-connected disability, the monthly allowance
payable to each of the surviving children shail be an amount equal to one-half { 1/2) of the amount
specified in paragraph a. below, or one-half ( 1/2) of the amount specified in paragraph b. below, -
whichever is the lesser amount: ' .

a. Thirty-seven and five-tenths (37.5) pércent of the deceased person's final compensation;
or : '

b. That beréentage of the deceased person's final éompensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such

final compensation.

E.  Death or retirement prior to August 1, 1968; three or more eligible surviving children. if the
person because of whose death the surviving children are entitled to a monthly survivorship allowance
died or retired from city service prior to August 1, 1968, and if, in addition, there are thrée (3)or more
eligible surviving children of the deceased person entitled to receive a monthly survivorship aliowance,
the monthly survivorship allowance payable to each child while he is entitied to the same shall be:

1. If the death did not arise out of and in the course of the deceased person's employment with
the city, or as a result of an injury-or disease arising out of and in the course of the deceased person's
employment with the city, the monthly allowance payable to each of the surviving children shall be the
amount specified in paragraph a below, or the' amount specified in paragraph b below, whichever is the

lesser amount:

. a. Thirty-seven and five-tenths (37.5) perceht of the deceased person's final compensation
less the amounts specified in Section 3:36.1330, divided by the number of children entitled to receive an

allowance; or

b. That percentage of the deceased persoh's final compensation which, when added to the

percentage of such final compensation which is paid or is payable to a surviving spouse of such
deceased person, will not exceed a total of fifty-six and twenty-five hundredths (56.26) percent of such
final compensation less the amounts specified in Section 3.36.1330, divided by the number of children

entitled to receive an allowance.
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2. [fthe death because of which said survivorship allowances are payable arose out of and in

- the course of the deceased person's employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employee of the city and a member of this plan, and before he or she was retired for.
service or disability, then in that event the amount of such monthly survivorship allowance payable to -
each child while he or she is entitied to same shall be the amount specified in the following paragraph a.,
or the amount specified in the following paragraph b., whichever is the lesser amount: -

a. Seventy-five (75) percent of the deceased person's final compensation, less the amounts
specified by Section 3.36.1330, divided by the number of children ertitled to receive an allowance; or

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation paid or payable to a surviving spouse of such deceased person,
will not exceed a total of seventy-five (75) percent of such final compensation, less the amounts
specified in Section 3.36.1330, divided by the number of children entitled to receive an allowance.

3. Ifthe deceased person was retired for service-connected disability, the monthly allowance .
payable to each of the surviving children shall be the amount specified in paragraph a. below, or the
amount specified in paragraph b. below, whichever is the lesser amount:

a. Thirty-seven and five-tenths (37.5) percent of the deceased person's final compensation,
divided by the number of children-entitled to-receive an allowance; or .

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or is payable to a surviving spouse of such
deceased person, will not exceed a total of fifty-six and twenty-five hundredths (56.25) percent of such
final compensation, divided by the number of chiidren entitied to receive an allowance.

F.. Death or retirement not prior to August 1, 1968 - three or more eligible surviving children. if the
person because of whose death the surviving children are entitled to a monthly survivorship aliowance
. did not die or retire from city service prior to August 1, 1968, and if, in addition, there are three (3) or
more eligible surviving children of the deceased person entitled to receive a monthly survivorship
allowance, then in that event, while there are three (3} or more such surviving children of the deceased
person entitled to receive a monthly survivorship allowance, the monthly survivorship allowance payable

to each child shall be: :

1. Ifthe death did not arise out of and in the course of the deceased person's employment with
the city, or as a result of an injury or disease arising out of and in the course of the deceased person's
employment with the city, the monthly allowance payable to each of the surviving children shall be the
amount specified in the following paragraph a., or the amount specified in the following paragraph b, -

whichever is the iesser amount; - ‘

é. Fifty (50) percent of the deceased person's final compensation, less the amounts
specified in Section 3.36.1330, divided by the number of children entitled to receive an allowance: or

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or is payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, less the amounts specified in Section 3.36.1330, divided by the number of children

entitied to receive an allowance.

2. If the death because of which said survivorship aliowances are payable arose out of and in -
the course of the deceased person’s employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
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person was an employee of the city and a member of this plan and before he or she was retired for
service or disability, then in that event the amount of such monthly survivorship allowance payable to
each child from and after said death while he or she is entitled to the same shall be the amount specified
in the following paragraph a., or the amount specified in the following paragraph b., whichever is the

~ lesseramount;

a.  Seventy-five (75) bercent of the deceased person's final cémpensation, less the amounts
specified in Section 3.36.1330, divided by the number of children entitled to recsive an allowance; or

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation paid or payable to a surviving spouse or surviving domestic
partner of such deceased person, will not exceed a total of seventy-five (75) percent of such final
compensation, less the amounts specified in Section 3.36.1330, divided by the number of children N

entitled to receive an allowance.

3. Ifthe dedeésed person was retired for service-connected disability, the monthly allowance
payable to each of the surviving children shall be the amount specified in the following paragraph a., or
the amount specified in the following paragraph b., whichever Is the lesser amount: :

a. Fiﬁy (50) percent of the deceased person's final compensation, divided by the number of
children entitled to receive an allowance; or ‘ .

b. That percentage of the deceased.person’s final compensation which, when added to the
percentage of such final compensation which is paid or is payable.to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percént of such
final compensation, divided by the number of children entitled to receive an allowance.

G. Nothing in this section shall be deemed to entitle any person to any survivorship allowance that
was not provided by this chapter as this chapter existed at the time of the deceased person's death.

(Prior code § 2903.258; Ords. 23807, 26901, 27712.)

3.36.1305 Amount 6f survivorship allowance payable to surviving child or chiidren
when member had less than twenty years service credit earned while employed by city.

Except as provided in subsection E. below, if and whenever any survivorship aliowance is payable to
any eligible surviving child or children pursuant to the provisions of this Part 8 bgcause of the death of a
member who, at the time of the member's death, had earned less than twenty (20) years of service
credit in this plan while employed by the city, then instead of any other survivorship allowance provided
to eligible surviving children under this Part 8, the surviving children's monthly survivorship allowances

shall be as follows:

A.  Toone (1) eligible surviving child, one and twenty-five hundredths (1.25) percent of the
deceased persoh's final compensation for each full year of service earned in this plan while employed by
- the city, subject to a maximum of twenty-five (25) percent of such final compensation. Pro rata credit

shall be given for a portion of a full year of service.
. . N

B. To each of two (2) eligible surviving children, one-half ( 1/2) of the amount specified in the
following paragraph 1. or one-half ( 1/2) of the amount specified in the following paragraph 2., whichever

is the lesser amount:

1. One and eight hundred seventy-five thousandths (1.875) percent of such deceased person’s
final compensation for each full year of service earned in this plan while employed by the city; provided,
however, that in no event shall the combined monthly allowance payable to the children exceed a
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maximum of fifty (50) percent of such final compensation. Pro rata credit shall be given for a portion of a
full year of service. ' .

2. That percentage of the deceased person'’s final compensaﬁon which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a lotal of seventy-five (75) percent of such

final compensation. ‘

C. To each of three (3} or more eligibie surviving children, the amount specified in the following
paragraph 1. or the amount specified in the following paragraph 2., whichever is the lesser amount:

1. Twoand five-tenths (2.5) percent of such deceased person's fihal compensation for each full
+ year of service earried in this plan while employed by the city, divided by the numberof-children entifled
to receive an allowance; provided, however, that in no event shall the combined monthly allowance paid
to the children exceed a maximum of seventy-five (75) percent of such final compensation, Pro rata

credit shall be given for a.portion of a full year.

2. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitied to receive an allowance.

~D.. The benefits payable pursuant to this Sec':tion.3.36.1305 shall be payable to each eligiblé V
surviving child until that surviving child marries, establishes a domestic partnership, attains the age of
eighteen (18) years, or dies, whichever first occurs. Thereafter, no benefits shall be payable to such

child.

E. This Section 3.36.1305 shall not apply, and benefits payable to the deceased person's eligible
surviving child or surviving children shall be calculated as provided in Section 3.36.1300, in any case

where benefits are payable on account of:

1. The death of a person before retirement where the death arises out of and in the course of
the person's employment with the city; or ‘ '

2. The death of a person who has been retired for service-connected disability but who dies
before receipt of.retirement pay; or :

3. The qéath of a person who has been retired for service-connected disability, who is not
reemployed by thé city at the time of death and who dies during the disability retirement after receiving
any disability retirémeént allowance. ' .

(Ord. 25616, 27712.)
3.36.1310  Limitation of total amount payable to surviving spouse and children:

A.  Anything in the preceding prm'/isions of this Part 8 to the contrary notwithstanding, the total
amount of survivorship or other allowances payable monthly to a surviving spouse or surviving domestic
partner pursuant to the provisions of this Part, together with and in addition to the total amount of
allowances payable monthly-to any and all eligible surviving children pursuant to the provisions of this
Part, shall not exceed the following maximum amounts: '

1. Where deceased died or retired prior to Augusi 1, 1968, If the person because of whose
death the surviving spouse or children are entitled to a monthly allowance or allowances died or retired
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from city service prior to August 1, 1968, the maximum amount of all monthly allowances payable to a
surviving spouse and children shall not exceed fifty-six and twenty-five hundredths (566.25) percent of the
deceased person's final compensation, less the amounts specified in Section 3.36.1330; provided and
excepting, however, that if the death because of which said allowances are payable arose out of and in
the course of the deceased person's employment with the city, or as a result of an injury or disease
arising out of and in the course of the deceased person's employment with the city, while the deceased
person was an employee of the city and a member of this plan and before he or she was retired for
service or disability, then in that event the maximum amount of all of said allowances shall not exceed

seventy-five (75) percent of the deceased person's final compensation, less the amounts specified in
Section 3,36.1330. : R .

: 2. Where deceased did not die or retire prior to August 1, 1968. If the person because of whose
death the surviving spouse, surviving domestic partner or children are entitled to a monthly allowance or
allowances did not die or retire from city service prior to August 1, 1968, the maximum amount of all

monthly allowances payable to a surviving spouse or surviving domestic partner and children from and

after the death shall not exceed seventy-five (75) percent of the deceased person's final compensation,
less the amounts specified in Section 3.36.1330. o o

B. In the event that the monthly amount payable to a surviving spouse or surviving domestic
partner, together with or in addition to the monthly amounts payable to the eligible surviving children
should exceed the applicable maximum, the amounts payable to the children shali be reduced to such
amounts as will not, when added to the sum payable to the surviving spouse or surviving domestic

partner, exceed the monthly maximum.

(Prior code § 2903.259; Ords. 23807, 27712.) -

3.36.1320 S'urviving children’s allowances - Hdw_paid.

A.  Except as otherwise provided in this chapter, any survivorship allowance which is payable under
the provisions of this chapter to any surviving child or children shall be paid to such parent or parents of
such child or children as have custody of such child or children, for the benefit of such child or children,
or if a guardian or guardians have been appointed for such child or children, and the board shall have
received notice thereof, to the guardian or guardians of such child or children, for the benefit of such

child or children.

B. Notwithstanding the above, however, the board, in its discretion, may at any time or from time to
time pay said allowances to any other person or persons, for the benefit of such child or children, or
directly to the child or children, if it finds that such will be in the best interest of the children. In addition,
the board may, if it has reason to believe that such allowances are not being used for the benefit of the
child or children entitled thereto, suspend such payments, or any of them, until such time as it receives -
assurance, satisfactory to the board, that such payments will be used for the benefit of the children

entitiéd thereto.,

C.  No person shall have any claim é.gainst the board or any member thereof because of or by
reason of the board's suspeiision of any payments or by reason of the board's changing the person or

persons to whom such payments are made.

(Prior code § 2903.260; Ords. 23807, 27712.)

3.36.1325 Surviving children's allowances - Payment to custod‘ian or trustee.

A. A member of this plan or any person who has retired from this plan may designate, ona
beneficiary designation form approved by the board, that any survivorship allowance which is payable
under the provisions of this chapter to any surviving child or children of the member or retired person
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- shall be paid to any of the following:

1. A némed custodian for such child under the California Uniform Transfers to Minors Act.

2. Atrustes of a trust created for the benefit of such child or children under such member's or
‘retired person’s will, : - o o B

3. Atrustes of an inter vivos truist credted for the benefit of such child or children. -

B.  Payment to custodian. Such survivorship allowance shall be paid to a custodian under the
California Uniform Transfers to Minors Act named in a beneficiary designation form if all of the following
conditions are met: - - - '

1. The board is provided with proof fo the board's satisfaction that such person Is in fact the
custodian named in the beneficiary designation form; and ‘

2. The board is provided with written acknowledgement of receipt of payment as custodian, as
provided by California Probate Code Section 3908, on such form as the board may provide, together
with execution of such additional waivers, indemnification, or other documents as the board may require.

C. Payment fo trustee of testamentary trust. Such survivorship allowance shall be paid to a trustee
named in a member's or retired person's will if all of the following conditions are met:

1.  Such member’s or retired pérson's beneficiary designation form specifically designates a
trust created under such person's will as beneficiary; and ,

2. Such member's or retired person's will contains provisions specifically creating such trust or
trusts for the benefit of such member's or retired person's surviving child or children.

3. The trustee is named in such member's or retired person’s will.

4. The board is provided with a filed, endorsed, and certified copy of a .cburt order which
determines the validity of such trust or trusts and orders the establishment of such trust or trusts.

D. Payment fo trustee of inter vivos trust. Such survivorship allowance shall be paid to the trustee
of an inter vivos trust if all of the following conditioris are met: -

_ 1. Such trustis cléarly identified to the board's satisfaction on such member's or retired person‘é
beneficiary designation form on file with the board. .

2. Such irust contains provisions speciﬁéalfy creating a trust or frusts fo'r the benefit of such '
member's or retired person's surviving child or children. : :

~ 3. The board is provided with a filed, ehdo_rsed. and certified copy of a _couh order pursuant to
California Probate Code Section 1138.1 or similar statute authorizing and approving payment of such
benefit to such trust. :

E. Unless and until the conditions of either B., C., or D. of this Section 3.36.1325 are met,‘ the
payment of such survivorship allowance shall be made in accordance with Section 3.36.1320 of this

chapter.

(Ords. 22342, 23807, 27712.)
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3.36.1330  No deduction after January 1, 1964, of amount of workmen's compensation
benefits. . :

Anything elsewhere in this chapter to the contrary notwithstanding, from and after January 1, 1964,
the amount of any monthly survivorship or death allowance or benefit payable to any.person-or to any
estate under and by virtue of other. provisions of this chapter shall be computed and determined as
provided by other applicable sections of this chapter without any deduction being made because of any
provision of this section. Nothing herein contained, however, shall be deemed to authorize or require the
recomputation or increase of the amount of any survivorship or death allowance or benefit computed
and paid prior to January 1, 1964, pursuant to the provisions of this section as it read prior to said date, it
being the intent that the present provisions of this section shall operate prospectively as herein provided

and not retroactively.

(Prior code § 2903.261; Ords, 23807, 27712.)

3.36.1340 Reduction of benefits if member retires befbre attaining age fifty-five.

A.  If a member should retire for service pursuant to the provisions of Part 6 of this retirement Plan
prior to July 5, 1992, and before attaining the age of fifty-five (85) years, and if said member is entitled to
be credited with twenty (20) or more years of service but less than thirty (30) years of service, then each
allowance, benefit or other payment to which any person, persons or estate would otherwise be or
become entitied to under or by virtue of the preceding sections of this Part 8 shall be reduced to an -
amount which bears the same relationship to the unreduced allowance, benefit or payment as the
partially reduced allowance defined and referred to in subsection B.2. of Section 3.36.810 bears to the
unreduced allowance defined and referred to in subsection B.1. of Section 3.36.810.

B. If a member should retire for service pursuant to the provisions of Part 6 of this retirement Plan
on or after July 5, 1992, and before attaining the-age of fifty-five (55) years, and if said member is
entitled fo be credited with twenty (20) or more years of service but less than twenty-five (25) years of
service, then each allowance, benefit or other payment to which any person, persons or estate would
otherwise be or become entitled to under or by virtue of the preceding provisions of this Part 8 shall be
reduced to an amount which bears the same relationship to the unreduced allowance, benefit or
payment as the partially reduced allowance defined and reférred to in subsection B.2. of Section
3.36.810 bears to the unreduced allowance defined and referred to in subsection B.1. of Section

3.36.810. '
(Prior code § 2903.263; Ords. 21686, 23807, 24092, 27712.)

3.36.1350  Survivorship benefits payable where person eligible for monthly allowance

under Section 3.36.760 dies before receiving same.

A.  Ifa person who becomes a member of this plan because of the reason set forth in Section
3.36.760 and has reached fifty-five (55) years of age should die before receiving any monthly allowance
provided for in Section 3.36.760, such person's surviving spouse, surviving domestic partner, child or.
children (as these terms are défined in Sedtion 3.36.1200), shali be entitled to:

: 1. Under the conditions described in subsections C.and D. of Section 3.36.1200, a sum.of
money equal to all contributions of the deceased person to the retirement fund plus interest thereon as
earned by the fund to the deceased person's death, but in no case shall the interest exceed two (2)

percent per annum; and ‘

2. Under the conditions described in subsections F. and G. of Section 3.36.1 200; and subject to
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the withholding provided for in subsection H. of Section 3.36.1200, if a lump sum return of contributions
and interest is chosen, a monthly allowance, the amount of such allowance to be as specified in

subsection C. of this section. :

B. If a.person who becomes a member of this system because of the reason set forth in Section
3.36.760 and has reached fifty-five (55) years of age should die before recéiving the monthly allowance
provided for in Section 3.36.760, then under the conditions described in subsection E. of Section
3.36.1200 such deceased person's estate shall be ehtitled to a réturn of his contributions together with
interest thereon to the date of déath, but in no'case shall the interest exceed two (2) percent per annum,

C. The amountofa monthly allowance payabie under this section shall be:

1. To a surviving spouse or surviving démestic partner for the surviving spouse's or surviving
domestic partner's life,.one and eight hundred seventy-five thousandths (1,875) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of thirty-seven and five tenths (37.5) percent of such
final compensation, Pro rata credit shall be given for a portion of a full year. :

2. Toone (1) eligible surviving child, one and twenty-five one hundredths (1.25) percent of such
deceased person's final compensation for each full year of service; provided, however, that in no event
shalt the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation,
Pro rata credit shall be given for a portion of a full year. :

3. Toeach of two (2) eligible surviving children, ane-half ( 1/2) of the amount specified in the
following paragraph a or one-half { 1/2) of the amount specified in the following paragraph b, whichever

is the [esser amount:

a.  One and eight hundred seventy-five thousandths (1.875) percent of such deceased
person's final compensation for each full year of service; provided, however, that in no event shall the
. combined monthly allowance payable to such children exceed a maximum of fifty (50) percent of such
final compensation. Pro rata credit shall be given for a portion of a full year.

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (76) percent of such

final compensation. :

4. To each of three (3) or more eligible surviving children, the amount specified in the following
paragraph a or the amount specified in the following paragraph b, whichever is the iesser amount:

. a  Twoand five tenths (2.5) percent of such deceased person's final compensation for each
full year of service, divided by the number of children entitled to receive an allowance; provided,
however, that in no event shall the combined monthly allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a

full year. . '

b.  That percentage of the deceased person’s final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving -
- domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitied fo receive an allowance.

D.  Each child who, if he or she were under the age of eighteen (18) years, would be a surviving
child as defined in Section 3.36.1200 and entitled to payment of contributions and monthly allowance
hereunder, shall, if he or she otherwise meets the eligibility requirements of Part 9 of this chapter, it
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being assumed for purposes of such part that such child would be entitled to a surviving child's monthly
survivorship allowance under Part 8 if he or she were under eighteen (18) years of age, be entitled to a
child's school allowance for the time set forth in Section 3.36.1440 in the same amount, including return
of contributions and monthly survivorship allowance as set forth above for surviving child and children.

~ (Prior code § 2903.263a; Ords. 19478, 23807,.277"1‘2.)

‘ 3.36.1360 ' Survivorship benefits payable where péfsofn eligible for monthly allowance

T T

under Section 3.36.760 dies after recejving same.

A. [fa person who becomes a member of this plan because of the reason set forth in Section
3.36.760 and has reached fifty-five (55) years of age should die after receiving any such allowance, such
person's surviving spouse, surviving domestic partner, and surviving child or children (as these terms

- are defined in Section 3.36,1230) shall be entitled to a monthly allowance under the conditions .
described in subsections C. and D. of Section 3.36,1230, the amount of such monthly allowance to be
as specified in subsection B. of this section, and the d eceasad person's estate shall be entitled to a

payment of one thousand dollars-($1,000,00) under the conditions described in subsection E. of Section
3.36.1230. ' .

B. The amount of such monthiy aIloWancé payable under this section shall be:

1. To a surviving spouse or surviving domestic partner for the surviving spouse's or surviving
domestic partner's life, one and eight hundred seventy-five thousandths (1.875) percent of such
deceased persan’s final compensation for each full year of service; provided, however, that in no event
shall the monthly aliowance exceed a maximum of thirty-seven and five tenths (37.5) percent of such
final compensation. Pro rata credit shall be given for a portion of a full year.

2. Toone (1) eligible surviving child, one and twenty-five hundredths (1.25) percent of such
deceased person's final compensation for each full year of service; provided, however, that in-no event
shall the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation.

Pro rata credit shall be given for a portion of a full year.

3. To each of two (2) eligible surviving children, one-haif ( 1/2) of the amount specified in the
following paragraph a, or one-half ( 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount;

a.  One and eight hundred seventy-five thousandths (1 .875) percent of such deceased
person’s final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payabie to said children exceed a maxinium of fifty (50) percent of such
final.compensation. Pro rata credit shall be given for a portion of a full year. .

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such

final compensation; '

. 4, To each of three (3) or more eligible surviving children, the amount spediﬁed in the following
paragraph a, or the amount specified in the following paragraph b, whichever is the lesser amount; -

a. Two and five tenths (2.5) percent of such deceased person's final compensation for each
full year of service, divided by the number of children entitled to receive an.allowance; provided,
however, that in no event shall the combined monthly allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shail be given for a portion of a

full year,
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b.  That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such .
final compensation, divided by the number of children entitled to receive an allowance.,

C.  Each child who, if he or she were under the age of eightéen (18) years, wouid be a surviving
child as defined in Section 3.36,1230 and entitled to payment of a monthly survivorship allowance
hereunder shall, if he or she otherwise meets the eligibility requirements, of Part 9 of this chapter, it being
assumed for purpose of such Part that such child wotld be entitled to a-surviving child's monthly
survivorship allowance under Part 8 if he or she wére under sighteén (18) yedrs of age, be entitled to a
child's school allowance for the time set forth in Section 3.36.1440 in the same amount, including return
of contributions and monthly survivorship allowance as set forth above for sufviving child and children.

D.  Such deceased person shall, for the purpose of e definition of spouse; doméstic partner, child
or children contained in this section, be deerned to have retired as of the date such decéased person

first received a mont‘hly‘aflowant:e under this"chapt'gr,'

(Prior code § 2903.263b; Ords. 19123, 23807, 27712.)

3.36.1370  Termination of al‘lowénces or benefits for treason or conviction of a felony. -
Any and all allowances or benefits payable to any person under and by virtue of any of the provisions

of this Part 8 may be cancelled and terminated by the retirement board, in its sole discretion, if the

recipient thereof should commit treason or be convicted of a felony.

(Prior code § 2903.262; Ords. 23807, 27712.) -

Part9 '
SURVIVING CHILD'S SCHOOL ALLOWANCE

Sections:

3.36.1400  Administration and enforcement - Retirement board authority.

3.36.1410 Definitions,

_ '3.36,143.0 When period of nonattendance is deemed full-time attendance.
3.36.1440  Duration of entitlement,

3.36.1450  Chiid's school allowance - Amount. -

-3.36.1400  Administration and enforcement - Retiremeht board auth_brity. o

A. The retirement board referred to in Part 3 of this Chapter 3.36 is hereby authorized and
‘empowered to adopf, administer and enforce all such rules and regulations, not inconsistent with the
provisions of this part, as it may deem reasonably necessary for the proper administration, management,
implementation, carrying out, enforcement or control of the provisions of this part or of the program

provided for by the provisions of this part.

B. In addition, the retirement board is hereby authorized and empowered to make inquiries and
investigations, hold hearing, and make administrative or factual findings and determinations where it
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finds such to be reasonably neceséary for the proper administration, mahagement, implementation,
carrying out, enforcement or control of the provisions of this part or of the program provided for by the
provisions of this part. Any and ali such findings and determinations of the retirement board shall be

deemed final and conclusive.

(Prior code § 2903.270k.)

3.36.1410 Definitions.

As used in this Part 9;

A. "Educational Instituﬁon" Defined. "Educational institutioh” means a school (including a technical,
trade or vocational school}, junior coliege, college or university: .

1. Which is operated or directly supported by the United States, or by any state of the United
States, or by any local government or political subdivision thereof: or _

2. Which is approved by a state or accredited by a state-recognized or nationally recognized
accrediting agency or body. A nationally recognized accrediting agency or body is an agency or body
that has been determined to be such by the United States commissioner of education. A state-
recognized accrediting agency or body is an agency or body designated or recognized by a state as a
proper authority for accrediting schools, colleges or universities as meeting educational standards.
Approval by a state includes approval of a school, college or university as an educational institution, or
of one (1) or more of the school's, college's or university's courses by a state agency or subdivision of
the state. This approval may be indirect, as for example, if attendance at the school satisfies the state's
compulsory educational laws, or if the school has tax exemption as a school, or if the school receives

financial aid, loans or scholarship allowances; or

3. Whose credits are accepted, on transfer, by not less than three (3) institutions which have
been accredited by a state recognized or nationally recognized accrediting agency or body, for credit on
the same basis is if transferred from an institution so accredited. Acceptance of credits on transfer

includes, in addition to acceptance of laterally transferred credits between similar institutions,
acceptance of credits completed in an institution at a lower grade level for entrance into an institution at

- a higher grade level.

B. '"Eiigible Surviving Child" Defined.-"Eligibie surviving chiid" means a surviving child, as defined in
subsection E. of this section, who meéts and satisfies all of the following conditions: ‘

1. Such surviving child must have attained the age of eighteen (18) years; and
2, Such surviving child must not have attained the age of twenty-two (22) yeafs; and
3. Such surviving child must be neither married nor a member of a domestic partnership; and

4. Such surviving child must be a full-time student, as such term is defined In subsection D. of
this section. - : )

© -C. "Full-Time Attendance" Defined.
1. "Full-time attendance" at an educational institution means:
a. Enrollment in a junior college, college or university in a day or evening

noncorrespondence course of at least thirteen (13) school weeks' duration which is full-time under the
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school’s standards and practices for day students; or -

b.  Enrollment in any other educafiona_[ institution in a day or evening noncorrespondence
course of at least thirteen (13) school weeks' duration which is full-time under the schoo!'s standards and
practices for day students with scheduled attendance at the rate of twenty (20) hours per week or more.

2. The thENeen~sE;hooI-week duration requirement is met if the course lasts for thirteen (13)
weeks including the beginning and ending weeks.

3. The thirteen-school-week duration requirement refers to the entire course of study (e.g., a
four-year high school or college course, a two-year junior college course), and not a semester, trimester,
summer school session, or other segment of the course. If a student attending a course of at least
thirteen (13) school weeks' duration.drops out or is dropped before completing the thirteen school
weeks, he or she may still qualify for the months of full-time attendance.

4. A student whose full-time attendance begins or ends in a month is in full-time attendance for
that month. '

D. "Full-Time Student" Defined. "Full-time student" means a student who is in full-time attendance,
as such term is defined in subsection C. of this section, as a student at an educational institution as such
term is defined in subsection A. of this section, except that no student shall be deemed to be a full-time
student if he or she is paid by his or her employer for attending an éducational institution at the
employer's request or pursuant to a requirement of the employer. ' -

E. "Surviving Child" Defined. "Surviving child" means a child who, if he or she were under the age
of eighteen (18) years, would be deemed to be a surviving child as such term is defined in Part 8 of
Chapter 3.36 and, as such, would be entitled, if he or she were under eighteen (18) years of age, to a
surviving child’s survivorship allowance under and pursuant to the provisions of said Part 8.

(Prior code § 2903.270a-¢, h; Ords. 20202, 23807, 27712))

3.36.1430 When period of nonattendance is deemed full-time attendance.

A. A student who has been in fuli-time attendance at an educational institution is deemed to be in
full-time attendance during a period of nonattendance at an educational institution if the period of
nonattendance is four consecutive calendar months or less, and the student:

1. Establishes that he intends to be in full-time attendance at an educational institution in the
month immediately following such period of nonattendance; or

2. s in full-time attendance at an educational institution in the month immediately following the
period-of nonattendance.

* B. A period of nonattendance is any period in which a student is not a full-time student (i.e., he is
- not attending school, he is attending school less than full-time, or he is attending a schoo! that is not an

educational institution).

C. A period of nonattendance begins on the first day of the month following the last month in which '
the student was in full-time attendance, and ends on the last day of the month preceding the month in
which the student resumes full-time attendance. : ) '

D. A student or individual shall not be deemed a full-time student or in full-time attendance during
any period of nonattendance if the nonattendance is due fo expulsion or suspension from school,
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notwithstanding that such student or individual intends to resume or actually does resume full-time
attendance within four calendar months after the beginning of such period of nonattendance or later.

(Prior code § 2903.270f; Ord. 20202.)

3.36.1440 Duration of entitiement.

An eligible surviving child is entitled to a surviving child's school allowance under the provisions of
this Part 9 for each calendar month, after January 1, 1968, in which all the conditions of entitlement
described in the preceding provisions of this part are met. The last month for which such child is entitled
to a surviving child's school allowance under the provisions of this part is the month before the month, in

- which any of the following events first occurs:
A. The child dies: or

The child marries: or

B
C. The child becomes a member of a domestic partnership; or
D. The child attains the age of twenty-two (22) years;. or

E

The first month during no part of which the child is a full-time student.

(Prior code § 2903.270i, 27712.)

3.36.1450 Child's school allowance - Amount.

An eligible surviving child shall be entitled to receive, for each calendar month after January 1, 1968,
in which all of the conditions of entitlement described in the preceding provisions of this Part 9 are met
by him, and in no event for any period longer than the duration of his entitlement as specified in Section
3.36.1440, a child's allowance. The amount of such allowance for each calendar month for which said
child is eligible for the same shall be the same as the amount which would be payable to him for each
such month as a surviving child's survivorship allowance under and by virtue of the provisions of Part 8
of this chapter if he were under the age of eighteen years and otherwise entitled to a surviving child's
survivorship allowance under the provisions of Part 8. Anything in said Part 8 or elsewhere in this
chapter to the contrary notwithstanding, for the purpose of determining and computing the amount of the
child's survivorship allowance which would be payable to such child under the provisions of Part 8 if he
were under. the age of eighteen years and otherwise entitled to such survivorship allowance, and also for
the purpose of determining and computing the amount of child's survivorship allowance payable under
the provisions of Part 8 to other surviving children of the parent because of whose death said child is
entitied to a school allowance, the child claiming the school allowance shall be deemed and considered ,
to be one of the surviving children entitled to a child's survivorship allowance under the provisions of Part

8. '
(Prior code § 2903.270j.)
| Part 9.5 OPTIONAL SETTLEMENTS

Sections:

3.36.1460  Election to changé retirement allowanbe..
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3.36.1461 Manner and time of elecfion.

3.36.1462  Optional éettlements. |

3.36.1463 Limitations on optional settlements.

3.36.1464  Automatic revocation of election of optional settiement.
3361465  Special provisions, -

3.36.1466 Actuarial equiVaIent.

3.36.1467 Additional window period for election of optional settlement.

3.36.1468 Marriage or domestic partnership after commencement of monthly
allowance. :

3.36.1460 Election to change retirement aliowance.

Subject to the provisions of this chapter, and subject particularly to the provisions of Section
3.36.1463 of this part, a member of this plan may elect, in the manner and within the time specified in
Section 3.36.1461, to have the actuarial equivalent of any retirement allowance and survivorship
allowance to which such member and such member's eligible spouse or domestic partner are entitled
under this plan applied in accordance with any of the optional settiements specified in this part.

(Ords. 24170, 27712.)

3.36.1461 Manner and time of election.

A Amember of this plan may elect an optional settlement described in this part by filing a written
- election with the retirement board on a form provided by the secretary to the board.

B.  An election of an optional settiement must be filed no earlier than the time the application for
retirement is filed and no later than thirty (30) days after the effective date of retirement. : ‘

C.  Any election miade pursuant to the provisions of this part may be amended or revoked by the
member who made the election provided that the amendment or revacation is made in writing and is
 filed withi the retirement board on or before the effective date of the member's retirement. If an election is

revoked, a new one (1) may be made in the manner and time specified in'subsections A, arid B. of this

section,

D. Except as provided in subsection E. of this section and in Section 3.36.1464, any election made
pursuant to this part that is not amended or revoked on or before the thirtieth day after the effective date -
of the member's retirement shall be irrevocable, and benefits shall be paid-in accordance with such

election and-the provisions of this part.

E.  Inthe event the member is reinstated from retirement and becomes a member of this plan, any
election made pursuant to this part prior to such reinstatement shali be automatically revoked, and no

benefits shall be paid pursuant to such election.

. (Ords. 24170, 27712.)
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3.36.1462 Optional settlements. .

A.  Optional Settlement One consists of an election to have the actuarial equivalent of any
retirement allowance and survivorship allowance to which the member and the member's eligible spouse
or eligible domestic partner are entitled under this plan applied to provide a lesser retirement allowance
to the member until the member's death and, thereafter, subject to the provisions of Section 3.36.1463,
to have such percentage of the member's reduced retirement allowance as the member may select paid
to the member's surviving spouse or surviving domestic pariner for the life of the surviving spouse or
surviving domestic partner. In the event the member's spouse or domestic partner predeceases the
member, the reduced retirement allowance shall continue to be paid to the member until the member's

death. '

B.. Optional Settlenient Two consists of an election to have the actuarial equivalent of any .
retirement allowance and survivorship allowance to which the member and the member's éligible spouse
or eligible domestic partner are entitled under this pian applied to provide a lesser retirement allowance
to the member until the member's death and, thereafter, subject to the provisions of Section 3.36.1463,
to have such percentage of the member's reduced allowance as the member may select paid to the
member's surviving spouse.or surviving domestic partner for the life of the surviving spouse or surviving
domestic partner. In the event the member's spouse or domestic partner predeceases the member, the
member shall be paid thereafter, until the member's death, a refirement allowance in an amount equal to
the retirement allowance that would have been paid to the member had no optional settlement been

.elected.

© (Ords. 24170, 27712.)

3.36.1463 Limitations on optional settlements.

A. Inno case shall the percentage paid to the sdrviving spouse or surviving domestic partner be
greater than one hundred (100) percent or be less than fifty (50) percent of the reduced retirement

allowance paid to the member.

B.  The percentage paid to the surviving spouse or surviving domestic partner shall be a muitiple of
five (5) percent (e.g., fifty (50) percent, fifty-five (55) percent, sixty (60) percent, sixty-five (65) percent).

C.  Inno case shall an optional settlement be selected that would resuit in the payment of an
allowance to a surviving spouse or surviving domestic partner that is less than the allowance that would
be payable to the surviving spouse or surviving domestic partner if no optional settiement had been

selected, ‘

D. Inno case shall any allowance be paid to a retired member that is greater than the allowance
that would have been paid had no optional settlement been se{I“ected,

E. The optional settlements provided in this part shall be paid only to the person _Who was married
to the member both at the time of the membér's retirement and at the time of the member's death or to
the person who was the member's domestic partner both at the time of the member's retirement and at

the time of the member's death, whichever is applicable.

F. Inno case shall the total of the monthly allowance payable to a surviving spouse or surviving
domestic partner under an optional settiement plus the monthly allowances payable to any surviving
children under the provisions of this chapter exceed a maximum of seventy-five (75) percent of the
deceased member's final compensation. in the event the total of such monthly allowances would exceed
said maximum, the amounts payable to the children shall be reduced to such amounts as, when added
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to the amount payable to the surviving spouse or surviving domestic partner, will not exceed said
maximum. ‘

- (Ords. 24170, 27712.)

3.36.1464 Automatic revocation of eiéctioh of optional settlement.

A.  Inthe event a member-elects an optional settlement and the member's spouse or domestic
partner predeceases the member prior to the effective date of the member's retirement, the election shall
be automatically revoked, and benefits shall be paid to the member as though no optional settlement

had been elected.
B. inthe evenf a member elects an optional settlement and the member dies leaving an eligible

surviving spouse who is not the person named in the election or leaving an eligible surviving domestic
partner who is not the person named in the election, the election shall be automatically revoked, and no

benefits shall be paid pursuant to the election. '

C. Inthe event the application for retirement is withdrawn before being acted upon by the board,
the election shall be automatically révoked, and no benefits shall be paid pursuant to the election.

D.. Inthe event the application for retirement is denied by the board, the eléction shall be
automatically revoked, and no benefits shall be paid pursuant to the election in any case where:

1. No timely appeal of the board's decision is filed; or

2. The board's decision is upheld by a final decision of a court of competent jurisdiction.

(Ords. 24170, 27712.)

3.36.1465 Special provisions.

A.  Notwithstanding the time limitations for filing an election set forth in Section 3.36.1461.B., a
person who was employed in city service and was a member of this plan on June 1, 1991, may file a
written election for an optional settlement on or before January 31, 1993, and such election shall be
deemed filed in accordance with Section 3.36.1461.B. for the purposes of this part.

B. Notwith'standing the other provisions o'f"t_his part, the surviving spouse or surviving domestid

pariner of a deceased member may elect an optional settlement and receive benefits as though the
optional settlement had been elected by the deceased member in accordance with this part if all of the

foflowing conditions are satisfied:
1. On or after June 1, 1991, the deceéased member either:
a. Retired pursuant to the provisions of this Qhaptef; or
b.. Began receiving an allowance pursuant fo Séétiojn 3.36.1640; and

2. The deceased member died prior to February 1, 1993, without having made an election for
an optional settlement; and

3. The surviving spouse or surviving domestic partner files a written election for the optional
settiement on or before January 31, 1993. C

htto://saniose.amleoal com/alnserints/oet-content.asny £9a/7019




[ ( Page 379 of 436

C.  For the purposes of this part, "retirement allowance" includés:

1. The retirement allowance that would have been paid to a member who retired but died before
receipt of retirement pay. : : :

2. The mo‘nthly allowance paid to a former member of this plan pursuant to Section 3.36.1640.

D. Forthe purposes of this part, "member" includes a person who has elected to allow
accumulated contributions to remain in the retirement fund pursuant to Section 3.36.1640. With respect
to such person, "effective date of retirement" means the date such person begins receiving payments

pursuant to Section 3.36,1640.
(Ord. 24170; Ords. 27712; 27768.)

3.36.1466 Actuarial equivalent,

For the purposes of this part, "actuarial equivalent’ means a benefit of equal value when computed
upon the basis of;: -

A.  Aninterest rate of eight (8) percent;
B.  Anannual cost-of-living increase of three (3) percent: and

C. The following mortality tables, used irrespective of the gender of the member and the member's
spouse or domestic pqrtner: ' .

1. For spouses and domestic partners of members, the 1983 Groub Annuity Mortality Table for
females, without margins. :

2. For members who retire for service under the provisions of Part 6 of this chapter and for
former members who receive allowances pursuant to Section 3.36.1630 or Section 3.36.1640, the 1983

Group Annuity Mortality Table for males, without margins. '

3. For members who retire for disability pursuant to Part 7 of this chapter, the California Public
Employees' Retirement System Table for duty-disability mortality from 1982-86 Experience. '

(Ords. 24170, 27712.)

3.36.1467 Additidnal window period for election of optional settlement.

A. " Notwithstanding the time limitations for filing an election set forth in Section 3.36.1 461.B. orin
Section 3.36.1465, a person who was employed in city service and was a member of this plan on June
1, 1991, and who retired pursuant to the provisions of this chapfer or began receiving a monthly benefit
pursuant to Section 3.36.1640 prior to October,23, 1992, may.file a written election. for an optional .
settiement on or before December 31, 1997, and such election shall be deemed filed in accordance with
Section 3.36.1461.B. for the purposes of this part. Such election shall be subject to the requirements of

subsection C, below. | :

B. Notwithstanding the other provisions of this part, and subject to the requirements of subsection
C. bglow, the surviving spouse or surviving domestic pariner of a deceased member or deceased former
member may elect an optional settlement and receive benefits as-though the optional settlement had
been elected by the deceased member or former member in accordance with this part if all of the

following conditions are satisfied:
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1. On or after June 1, 1991, but prior to October 23, 1992, the deceased member or former
member either: : .

a. Retired pursuant to the brovisions of this chapter; or
b. Began réceiving an allowance pursuant to Section 3.36.1640; and

2. The deceased member or former member died prior to October 2, 1997, without having
made an election for an optional settlement; and ' ‘

3. The surviving spouse or survivfng domestic partner files a written election for the optional
settlement on or before December 31, 1997.

C. Any election for an optional settliement made pursuant to the provisions of this section shall be
subject to the following requirements: ‘

_ 1. The actuarial equivalent of the retirement allowance and the surviving spouse allowance
shall be calculated as of the daté of the member's retirement or as of the date the former member first

began receiving monthly benefits, whichever is applicable.

2. Ifthe total amount of the benefits paid from the plan (including both monthly benefits paid to
the retired member or former member plus any benefits paid to a surviving spouse or surviving domestic
partner) as of the date of the election made under subsectioh A. or B. exceeds the amount of the
benefits that would have been paid under the selected optional settlement, then the retired member,
former member, surviving spouse, or surviving domestic partner as applicable, shall repay the excess
benefits, plus any cost-of-living adjustments attributable to such excess payments, to the retirement fund
in such manner and at such times as approved by the board in order that the additional time in which
persons may elect an optional settlement under this Section 3.36.1467 shall be cost-neutral to the

retirement fund.

. 3. Inthe eventthe retired member or former member dies before all overpayments have been
repaid to the retirement fund as required by paragraph 2, Above, any remaining overpayment shall be
- deducted from any survivorship or death benefits which otherwise would become payabie upon the .

death of the retired member or former member. '
D..  For the purposes of this section, "retiremént allowance" includes:

1. The retirement allowance that would have been paid to a member who retired but died before
receipt of retirement pay; and

2. The monthly benefit paid to & former member of this plan pursuant to Section 3.36.1640.
(Ords. 25439, 27712.)

3.36.1468 Marriage or domestic partnership after-éomriaencement of monthly
allowance. ‘ | . - |

A.  Notwithstanding any provision in this Part 9.5 to the contrary, a person who is receiving a
monthly retirement allowance or is receiving a monthly aliowance from the retirement fynd pursuant to
Section 3.36.1640 and who marries or establishes a domestic partnership after beginning to receive
such monthly allowance may elect an optional settlement under this section by filing a written election
with the refirement board on a form provided by the secretary to the board.
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B. The election for an optional setflement must be filed within the time specified in this subsection
B. o - : .

1. The election must be filed on or before January 15, 2003, in the case of a pérson who, as of
July 12, 2002: : :

“a. s receiving a monthly allowance; and
b. Has married after first receiving the monthly allowance; and
¢. Has been married to that spouse for at least thirty (30) days.

2. The election must be filed on or before January 31; 2007, in the in the case of a person who,
as of July 1, 2006, 2005: '

~a, Isreceiving a monthly allowance; and’

b.  Entered into a domestic partnership on or after January 1, 2005, and after first receiving
the monthly allowance; and ‘ ; . ,

c. Has been in a domestic partnership with that domestic partner for at least thirty (30) days.

3.. The election must be filed within thirty (30) days after the date of the marriage or the
establishment of the domestic partnership in the case of any person not described in paragraph 1. or

paragraph 2. above.
C. The optional settlement cdnsis‘ts of either:

1. An election to have the actuarial equivalent of any monthly allowance to which the former
member is entitled under this plan applied to provide a lesser monthly allowance to the former member
until the former member's death and, thereafter, subject to the provisions of subsection D. below, to
have such percentage of the former member's reduced retirement aliowance as the former member may
select paid to the former member's spouse or domestic partner named in the election for the optional
settlement for the life of that spouse or domestic partner. The reduction in the former member's monthly
allowance shall begin with the first monthly allowance payable after the effective date of the optional
settlement. In the event the former member's spouse or domestic partner predeceases the former
member, the reduced retirement allowance shall continue to be paid.to the former member until the

former member's death.

2. An election to have the actuarial equivalent of any monthly allowance to which the former
member is entitled under this plan applied to provide a lesser monthly allowance to the former member
until the former member's death and, thereafter, subject to the provisions of subsection D. below, to
have such percentage of the former member's reduced allowance as the formér member may select
paid to thi forrfier member's spouse or doniestic partner named in the election for the optional
settlement for the life of that spouse or domestic partner. The reduction in the former member's monthly
allowance shall begin with the first monthly allowance payable after the effective date of the optional
settiement. In the event the former member's spouse or domestic pattier predeceases the former
member, thé former member shall be paid thereaftér, until the former membet's.death, a monthly
allowance in an amount equal to the monthly allowance that would have been paid to the former

member had no optional setttement been elected.

D. Forthe purposes of this Section 3.36.1468:

1. Inno case shall the percentage paid to the named spouse or domestic partner be greater
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than 'one hundred (100) percent or be less than fifty (50) percent of the reduced retirement allowance
paid to the member. :

2. The percentage paid to the named spouse or domestic partner shall be a multiple of five (5)
percent (e.g., fifty (60) percent, fifty-five (55) percent, sixty (60) percent, sixty-five (65) percent).

3. Inno case shall any monthly allowance be paid to-a former member that is greater than the
monthly allowance that would have been paid had no optional settlement been elected.

4. The optional settlements provided in this section shall be paid only to the person who was
- married to the former member both at the time of the former member's election of the optional settiement
and at the time of the former member's death or to the person who was the member's domestic partner
both at the time of the member's retirement and at the time of the member's death, whichever is-

applicable.

5. Inno case shall the total of the monthly allowance payable to a named spouse or domestic
partner under an optional settlement plus the monthly ailowances payable to any surviving children
under the provisions of this chapter exceed a maximum of seventy-five (75) percent of the deceased
former member’s final compensation. In the event the total of such monthly allowances would exceed
said maximum, the amounts payable to the children shall be reduced to sich amounts as, when added
to the amount payable to the named spouse or domestic partner, will not exceed said maximum.

6. "Actuarial equivalent" shall have the meaning set out in Section 3.36.1466. In determining the
actuarial equivalent, a former member who is receiving a benefit pursuant to Section 3.36.1640 shall be

treated as though retired for service.

E. Unless revoked within the time specified in subsection F. or unless automatically revoked as
provided in subsection G., any optional settiement elected pursuant to this section shall become

effective:

1. In fhe case of a person described in paragraph 1. of subsection B., the later of six (6) months
from the date the election is made or one (1) year from the date of the marriage or the establishment of

the domestic partnership; or

2. Inthe case of a person described in paragraph 2. of s-ubsection B., one (1) year from the
date of the marriage or thé establishment of the domestic partnership.

F.  Any election made pursuant to this section may be amended or revoked by the former member
‘who made the election provided that the amendment or revocation is made in writing and is filed with the
retirement board within the time specified in subsection B. If an election is revoked, a new one (1) may
be made in the manner and time specified in subsections A, and B. of this section.

G.  Any election made pursuant to this section that is not amended or revoked within the time .
specified in subsection B. shall be irrevocable and benefits shall be paid in accordance with such
election'and the provisions of this section except under the following circumstances:

1. I the event the_fofmer member is reemployed by the city and becdmes a member of this .
plan, any election made pursuant to this section prior to such reemployment shall be automatically
revoked, and no benefits shalil be paid pursuant to such election, -

2. Inthe event a former member elects an optional settlement and the former member's spouse
or domestic partner predeceases the member prior to the effective date of the optional seftiement, the
election shall be automatically revoked, and benefits shall be paid to the member as though no optional

settlement had been elected.
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3. Inthe event a former member elects an optional settiement and the former member dies

leaving an eligible surviving spouse who is not the person named in the election or leaving an eligible
surviving domestic partner who is not the person named in the election, the election shall be

automatically revoked, and no benefits shall be paid ptirsuant to the electior,
(Ords. 26643, 27712.)

Part10 .
CONTRIBUTIONS

Sections:
3.36.1500 Requirements generally.

3.36.1505  Benefit and contributions fimits - Service purchases, redeposits and
aggregation of limits. - — ) . '

3.36.1510  Payroll deductions and other collections.
13.36.1520  Current service contributions.

3.36.1 525 Additional employee contributions and employer contribution offset.

3.36.1630  Crediting of city contributions to city.

3.36,1540 Crediting of members' contributions to individual accounts -
Discharge of claims. '

- 3.36.1550  Contributions for prior service benefits.
3.36.1585  Special member prior service contribution .provision.
3.36.1560  Other contributions.

3.36.1565  No credit to city upon the withdrawal of member's accumulated
contributions. -

3.36.1570 Administrative expenses.
3.36.1580  City pickup of member contributions.

3.36.1590  Time of payment of city contributions. .

3.36.1500 Requirements generally.

Any and‘ all members of this retirement sysfém, and any and all other persons authorized or required
by the provisions of this chapter to contribute to this system, and the City of San José, shall contribute to
this retirement system, and to the retirement fund, all moneys or suns required of them in this chapter in

the manner and at the times provided in this chapter.
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(Prior code § 2903.275.)

3.36.1505 Benefit and contributions ii'mi_ts - Servibe'purchaises', redeposits and
aggregation of limits. -

A.  Service purchases under Section 415(n). Effective for permissive service credit contributions
made In limitation years beginning after December 31, 1997, if a member makes one or more
contributions to purchase permissive service crédit under the retirement plan, then the requirements of
Section 415(n) of the Internal Revenue Codé shall bé treated as met only if:

1. The requirements of Section 415(b) of the Internal Revenue Code are met, determined by
treating the accrued benefit derived from all such contributions as an annual benefit for purposes of
Section 415(b) of the Internal Revenue Code; or : :

2. The requirements of Section 415(c) of the Internal Revenue Code are met, determined by
treating all such contributions as annual additions for purposes of Section 415(c) of the Internal Revenue

Code.

3. For purposes of applying this section, the retirement plan shall not fail to meet the reduced
limit under Section 415(b)(2)(C) of the Internal Revenue Code solely by reason of this paragraph and
shall not fail to meet the percentage limitation under Section 415(c)(1)(B) of the Internal Revenue Code '

solely by reason of this section. :

4, For purposes of this section the term “permissive service credit” means service credit:

: a. Recognized by the retirement plan for purposes of calcUlating a member's benefit under
the retirement pian; : .

b. ~ Which such member has not received under the retirement plan; and

¢.  Which such member may receive only by making a voluntary additional contribution, in an
amount determined under the retirement plan, which does not exceed the amount necessary to fund the

benefit aftributable to such service credit,

Effective for permissive service credit contributions made in limitation years beginning after
December 31, 1997, such term may include service credit for periods for which there is no performance
of service, and, notwithstanding Subparagraph b, may include service credited in order to provide an
increased benefit for service credit which a member is receiving under the retirement plan.

5. The retirement plan shall fail to meet the requirements of this section if:

“a. More than five yeafs of nonqualified service credit are taken into account for purposes of
this Subsection A.; or

b.  Any nonqualified service credit Is taken into account under this Subsection A. before the
member has at least five years of participation under the retirement plan. _

6. For purposes of Pafagraph 5., effective for permissive service credit contributions made in
limitation years beginning after December 31, 1997, the term “nonquaiified service credit’ means
permissive service credit other than that allowed with respect to: e : .

: a. Service (including parental, medical, sabbatical, and similar leave) as an e'mployee of the
government of the United States, any state or political subdivision thereof, or any agency or
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instrumentality of any of the foregoing (other than military service or service for credit which was
obtained as a result of a repayment described in Section 415(k)(3) of the internal Revenue Code),

. b.  Service (Including parental, medical, sabbatical, and similar léave) as an employee (other
than as an employee described in Subparagraph a. of an education organization described in Section
170(b)(1)(A)ii) of the internal Revenue Code which is a public, private, or sectarian school which
provides elementary or secondary education (through grade twelve), or a comparable level of education,
as determined under the applicable law of the jurisdiction in which the service was performed:

. ¢. Service as an employee of an association of employees who are described in
Subparagraph a,; or ' .

d. Military service (other than qualified military service under Section 414(u) of the Internal
Revenue Code) recognized by the retirement plan.

In the case of service described in Subparagraph a., b., or ¢., such service shall be nonqualified
service if recognition of such service would cause a member to receive a retirement benefit for the same

service under more than one plan.

7. Inthe case of a trustee-to-trustee transfer after December 31, 2001, to which Section 403(b)
(13)(A) of the Internal Revenue Code or Section 457(e)(17)(A) of the Internal Revenue Code applies
(without regard to whether the transfer is made between plans maintained by the same employer):

- a. The limitations of Paragraph 5. shall not apply in determining whether the transfer is for
the purchase of permissive service credit; and : i

b.  The distribution rules applicable under federal law to the retirement plan shall apply to
such amounts and any benefits attributable to such amounts.

8.  For an eligible member, the limitation of Section 415(c)(1) of the Internal Revenue Code shall
not be applied to reduce the amount of permissive service credit which may be purchased to an amount
- less than the amount which was allowed to be purchased under the retirement plan as in effect on

August 5, 1997. For purposes of this paragraph, an eligible member is an individual who first became a

member in the retirement plan before January 1, 1998,

B.  Modification of contributions for 415(c) and 415(n) purposes. Notwithstanding any other
provision of law to the contrary, the retirement plan may modify a request by a member'to make a
contribution to the retirement plan if the amount of the contribution would exceed the limits provided in
Section 415 of the Internal Revenue Code by using the follpwing methods: o ‘

1. If the law requires a lump sum payment for the purchase of service credit, the retirement blan
may establish a periodic payment plan for the member to avoid a contribution in excess of the limits

under Section 415(c) or 415(n) of the Internal Revenue Code.

2. f péyment pursuant to Paragraph 1. shall not avoid a contribution in excess of the limits
imposed by Section 415(c) or 415(n) of the Internal Revenue Code, the retirement plan may either
reduce the member's contribution to an amount within the limits of those sections or refuse the

member's contribution.

C.  Repayments of cashouts. Any repayment of contributions (including interest thereon) to the
retirement plan with respect to an amount previously refunded upon a forfeiture of service credit under
the retirement plan or another governmental plan maintained by the city shall not be taken into account
for purposes of Section 415 of the Internal Revenue Code, in accordance with applicable freasury

regulations. :
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D. . Participation in other qualified plans; aggregation of limits.

1. The 415(b) limit with respect to any member who at any time has been a member in any
other defined benefit plan as defined in Section 414(j) of the Internal Revenue Code maintained by the
city shall apply as if the total benefits payable under all such defined benefit plans in which the member
has been a member were payable from one plan. : _

2. The 415(c) limit with respect to any member who'at any time has been a member in any
other defined contribution plan as defined in Section 41 4(i) of the Internal Revenue Code maintained by
the city shall apply as if the total annual additions under all such defined contribution plans in which the
member has been a member were payable from one plan. .

(Ord. 28886.)

3.36.1510  Payroll deductions and other collections.'

The retirement board shall furnish to the director of finance the rates of contributions for, and the
amounts of any other contributions payable by each member or other person. The director of finance
shall apply such rates of contribution to the compensation of each member, and deduct from such
compensation the contributions so determined and payable by each member. All other contributions
authorized to be made or required of members or other persons shall be paid by such members or
persons to the director of finance. The director of finance shall furnish to the board, upon request
therefor, a statement of such contributions so deduéted or credited with respect to each member or other
person, together with such other information as the board may require. All contributions shall be placed

in the retirement fund. ’

(Prior code § 2903.276; Ord. 27768.)

3.36.1520 Current service contributions.

A.  The retirement board shall determine and fix, and from time to time it may change, the amount
of monthly or biweekly contributions for current service which must be required of the City of San José _
and of members of this plan to make and keep this plan and the retirement system at all times actuarially
sound. For the purpose of this section, "contributions for-current service" for members employed in the
fire department shall mean the sum of the normal costs for each actively employed member in the fire
~ department as determined under the entry age normal actuarial cost method, divided by the aggregate
current compensation of such members, and “contributions for current service" for members employed
in the police department shall mean the sum of the normal costs for each actively employed memberin
the police department as determined under the entry age normal actuarial cost method, divided by the
aggregate current compensation.of such members. Rates for current seryice shall not include any
‘amount required to make up any deficit resulting from the fact that previous rates of contribution made
by the city and members were inadequate to fund bensfits attributable to service rendered by such
members prior to the date of any change of rates, and shall not include any amount required for
payment of medical or dental insurance benefits.

B.  For the purposes of this section, the "entry age normal actuarial cost method” means the
actuarial calculation which divides the actuarial present value of a member's future benefits determined
as of the date of the member's employment by the actuarial present value of the member's future
salaries determined as of the date of the member's employment in order to determine the member's
normial cost rate. The current year normal cost for a member is the member's normal cost rate muitiplied

by the member's current compensation.

c. The City of San José and the members of this plan shall make and pay all such month!y or
biweekly contributions as are found necessary and as are fixed by the retirement board; provided that -
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the monthly or biweekly contributions required of members, as compared to the monthly or biweekly
contributions required of the city, shall at all times be in the ratio of three to eight. C

D. With respect to mo'nthly or biWee}(ly contributions required of members, the retirement board
shall determine and fix, and from time to time change, the rate of conirjbution as a percentage of a
member's monthly or biweekly compensation. The, rate of contribution may be different for members

employed in the fire department and members employed in the police department depending on the
benefits provided to such members, but it shall be the same percentage for all members in the fire
department and shall be the ‘same pércentage for all members in the police department. The retirement
board shall furnish such informatfon to the director of finance so that payroll deductions may be made as
provided in Secfion 3.36.1510. . ‘ . - '

(Prior code § 2903.280; Ords. 19690, 23432, 27721.)

3.36.1525 Additional employee contributions and employer contribution offset.

. A, Notwithstanding any other proviSiohs of this Part 10 or of Chapter 3.44, members of this plan
who are not subject to the provisions of City Charter Section 1111 shall make such additional refirement
contributions as may be required by resolution adopted by the city council or by executed agreement

with a recognized bargaining unit.

- B. Notwithstanding any other provisions of this Part 10, members of this'plan who are subject to
the provisions of City Charter Section 1111 shall make such additional retirement contributions for fiscal
years 2010-2011 as may be required by executed agreement with a recognized bargaining unit or

binding order of arbitration.

C. Notwithstanding any other provision of this Part 10, the city shall be entitled to an offsetof a -
percentage, as is determined to be appropriate by the actuary for the police and fire department
retirement plan, of the additional employee retirement contributions that are made under subsection A.
of this Section 3.36.1525 against the retirement contributions that the ity would otherwise be required to

make under this Part 10.

~ (Ord. 28753

3.36.1530 Crediting of city contributions to city.

The city shall be credited with any and all contributions made by it to the retirement system or fund
pursuant to this chapter. .

(Prior code § 2903.278.)

3.36.1540 Crediting of members' contributions to individual accounts - Discharge of
claims, A

Each member's or other person's contribution deducted or otherwise paid to the director of finance
shall be credited by the director of finance to an individual account of the member or other person for
whom the contribution was made. Payment of saldries or wages léss such coritributions is in full
discharge of all claims and demands whatsoever for the service rendered by the members during the
‘period covered by such payment, except the benefits afforded by this chapter. :

(Prior code § 2903.277; Ord. 25084.)
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3.36.1550 Contributions for prior service benefits.

A. If any person who is a member of or a recipient of or entrt[ed to any benefits under the police
and fire department retirement plan established by Chapter 3.32, or who has made any contributions
thereto elects, pursuant to and as may be authorized by the provrsrons of this chapter to become a
member of this system or to recejve any benef ts provrded by this system in lieu of belng a member of
or recelwng any benefits pursuant to the provisions of the police and fire department retirement plan’
gstablished by Chapter 3.32, any and all contributions theretofore made by said memiber or- person to
the police and fire department plan established by Chapter 3.32 and thereln credifed to him or her shall
be paid or transferred to this system and credited to such member or person as a contribution made by .
him or her to this system for or on account of all service rendered by said member or person prior to the
time he or she bacomes a member of or elects to receive any benefits under this system for which
service such member or person is given credit under this system, and for payment of benefits required
by this system to.be paid because of service rendered by such member or person prior to the time he or
she becomes a member of or elects to receive any benefits under this system Anything elsewhere in
this chapter to the contrary notwithstanding, no person who has been or is a member of, or is entitled to
receive or is receiving any benefits under the police and fire department retirement plan established by
Chapter 3.32 may become a member of this system or be entitled to any benefits hereunder unless he
or she agrees to the above, and such transfers or contributions are made or paid as above provided.
Any such member or person shall be deemed to have agreed to the above upon electing to become a
member of this system or upon electing to receive any benefits thereunder

- B. In addltaon alt contr:butlons heretofore or hereafter made by the City of San José to the police
and fire department retirement plan established by Chapter 3.32 for or on account of service rendered |
by any of the above-mentioned members or persons prior to the time they became members of this
system or elected to receive any benefits hereunder for which service such members or persons are
given credit under this system, shall be transferred to this system and credited to the City of San José as
part of its contributions to this system for or on account of said prior service rendered by said members
or persons prior to the time they became members of or elected to receive any benefits under this
system and for the payment of benefits required to be paid by this system because of such prior servrce

of said members or persons.

C. Inaddition, the City of San José shall contribute fo the retirement fund, monthly, all such
amounts as the retirement board shall find must be contributed to the fund, on account of service
rendered by members or other persons prior to the effective date of this chapter and on account of
benefits payable because of such prior service to make this plan actuarially sound to the extent that
such amounts are not provided by such members' or persons’ accumulated prior service contrlbutlons

and said city's prior contributions for such prior service.

D. Inaddition, except as provided in Section 3.36.1555, the City of San José shall contribute to the
retirement fund, monthly, all such amounits as the retirement board shall find must be contributed to the
fund, to make this plan actuarially sound to the extent that such amounts are not provided by member
and city's current service contributions as provided for in Section 3.36.1520.

~ (Prior code § 2903.279; Ords. 19690, 25614.)

3.36.1555 Special member prior service contribution provision.

A. - The members of this plan shall contribute to the retirement fund that portion of the contributions
for prior service which is atfributable to the contributions that would have been made as contributions for
current service by members of this plan because of the increased benefits provided by Section 3.36.805
and Section 3.36.1020.B.3 had the members made such contributions from February 4, 1998, o the
effective date of the contribution rates adjustments to implement such benefits. The rate of contribution
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for such prio'r service, expressed as a percentage of payroll, shall be the same percentage for all
members. : ' ' , _

B. The members of this plan who are employed in the police department shall contribute to the
retirement fund that portion of the contributions for prior service which is attributable to the contributions
that would have been made as contributions. for current service by such members because of the
increased benefits provided by Ordinance No. 27721 had the members made such contributions from
July 1, 20086, to the effective date of the contribution rates adjustments to implement such benefits. The
rate of contribution for such prior service, expressed as a percentage of payroll, shall be the same
percentage for all members who are employed in the police department,

C. ' Theprior service costs payable by members of thisiplanvpursuant to subsections A. and B. shall
be amortized over the same period of time as the city's contributions for prior service costs for the
benefits referenced in subsections A. and B., respectively, are amortized. ‘

(Ord. 25614, 27992.)

3.36.1560 Other contributions.

If any other contributions are required of a person or persons under provisions of other parts of this
chapter, either as a condition to becoming @ member of this system; or as a condition to receiving any
benefit hereunder, or for any other reason the same shall be paid by such person or persons as

‘provided by said other provisions. '

(Prior code § 2903.281.)

3.36.1565 No credit to city upon the withdrawal of member's accumulated -
contributions. - B : o

Except as provided in Section 3.36.190, if the membership of a member of this system terminates for
any reason other than death or retirement and his accumulated contributions are returned to him or
withdrawn by him, the city shall not receive a refund of its contributions made for such member nor
receive a credit for such contributions against other contributions required to be made by the city.

© (Ord. 20276.)

3.36.1570 Administrative expenses.

From and after July 12, 1987, all adiinistrative expenses of this retirement plani, as determined and
approved by the board; including staff salaries and indirect labor costs, shall be paid from the retirement
fund. The paymehtof sald expenses shall be subject t6 such limitations on said expenses as may be
agreed upon by the city and thie-employee organizations representirig members of this plan and set forth
in the appropriate memoranda of agreement. Expenses in excess of said fimitations, if any, shall be paid
by the city. - ’ ‘

(Pribr code § 2903.282; Ords. 20065, 20849, 21 164, 2 1 243, 2_2678,"‘722704.)
3.36.1580 City pickup of member contributions,
A.  For the purposes of this section, contributions “picked up” by the city means contributions to this

plan which are designated as employee contributions but are treated as employer contributions for
income tax purposes as authorized by Section 414(h)(2) of the Internal Revenue Code (26 U.S.C.A. 414
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(h)(2)).

B.  Notwithstanding any other provisions of law, the city may pick up, for the sole and limited
purpose of deferring taxes as authorized by Section 41 4(h)(2) of the Internal Revenue Code (26
U.S.C.A. 414:h)(2)) and.Section 17501 of the California Revenue and Taxation Code, all or a portion of

the contributions required to be paid by a member of this plan. . :

C.  Nothing herein shall be construed to mean that any contributions so picked up by the city are to
be treated as city contributions for any purpese other than the sole ahd limited purpose spedified herein.
Any contributions so picked up by the ity shall be paid into fhe retirement fund and shall be treated in
~ the retirement fund in the same manner as such contributions would be treated if they had not been
picked up by the city. The member shall have no right to receive such picked up contributions directly
but instead they must be paid to the retirement fund. - :

D.  Subject to applicable laws relating to meet and confer requirements, the city shall retain the
authority periodically to increase, reduce or eliminate the pickup by the city of all or a portion of the
contributions required to be paid by a member of this plan. :

(Ords. 22458, 26005, 28030, 28886.)

3.36.1590 Time of payment of city contributions.

A.  Such monthly or biweekly contributions as are required.of the city by the provisions of this Part
10 shall be paid by the city within ten (10) days from and after the end of the month or two-week period

for which they are made.

B.  Inlieu of making the monthly or biweekly contributions specified in this Part 10,for the pay
periods commencing with the third pay period in fiscal year 2008-09, the city shall have the option fo
make, on or before August 1, 2008, an advance lump sum payment of the city's contributions to the
medical benefits account and the retirement fund. The amount of such advance lump sum payment for
fiscal year 2008-09 shall be as determined by thé board to be actuarially equivalent to the monthly or
biweekly payments that would otherwise have been the ‘city's required contributions to the meédical
benefits account and the retirement flind for the pay petiods commencing with the third pay period in

fiscal year 2008-09.

C.  Commencing with fiscal year 2009-10, the city shall have an annual option to select the
advance periodic basis on which city contributions to the medical benefits account and to the retirement
fund for that fiscal year will be paid; provided that such payment schedule shall be no less frequent than
quarterly. Except as may otherwise be agreed to by the board, the notice of intent to exercise the option,
including the advance periodic basis selected and the payment date(s) (the "notice of intent"}), shall. be
provided by the.city manager to the board on or before April 30th of the fiscal year, prior to the fiscal year

in which city may wish to.exercise the option. The amgpunt of the advance periodic payment(s) contained

in city's notice of iritent shall be as determined by the board to be actuarially equivalent to the monthly or
biweekly payment that would otherwise have been required. .

D. Inthe event that written notice of intent to exercise the option to select an alternative periodic
payment schedule, has not been given by the city manager to the board on or before Apri| 30th, or such
other date as may be approved by the board, of each fiscal year, or if subsequent to the giving of such
notice and prior to the commencement of the fiscal year, city elects not fo exercise the option to select
an alternative periodic payment schedule, city's payment of the city's contributions to the medical

benefits account and to the retirement fund shall be made monthly or biweekly as otherwise specified in
this Part 10,

E.  Such alternative periodic payments as are made by the city pursuant to the provisions of this
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Part 10 shall be paid by the city within fen (10) days of the payment date(s) specified in city's notice of
intent.

F.  No later than fhe énd of the second pay period in the fiscal year immediately following a fiscal
year in which city has made a lump sum payment as specified in paragraph B. and C., city shall provide
to the board a statement showing the actual amount of the city's payroll for members of the plan for the

prior fiscal year. The board shall then determine whether the lump sum advance payment(s) and the

payment(s) that would otherwise -have been required in the absence of the lump sum advance payment
(s) are actuarially equivalent. The city shall pay any underpayment by the earlier of ten (10) days
following receipt of the board's notice of determination or city’s next contribution due date. The city shall
receive credit for any overpayment in the form of an offset against the next payment(s) due by the city.

G. Inthe event that a city elected lump sum payment is made later than the payment date
specified in the city's notice of intent, city's contribution to the medical benefits account and to the
retirement fund will be recalculated by the board's actuary, at the city's expense, to reflect the timing
difference. The city will pay the difference within ten (10) days of the date that the board's notice of the
amount due is received. :

H. Any late payment to.be made later than ten (10) days after the payment date specified in the
city's notice of intent is subject to approval by the board. : . :

(Ord. 28332.)

Part 11
SUSPENSION OR TERMINATION

Sections:

| 3.36.1600  Suspension of membership - Conditions - Award of benefits
prohibited. ' : ,

3.36.1610  Termination of memberéhip.

3.36.1620 Return of contributions upon resignation, discharge or permanent
discontinuance of service - Less than twenty years' service.

3.36.1630 . Reserved.

3.36.1640  Monthly allowance or return of contributions to certain persons with
ten or more years of service whose membership terminates before retirement.

3.36.1650 Reserved.

3.36.1660  Survivorship benefits payable where person eligible for monthly. '
allowance under Section 3.36.1640 dies before receiving same. '

3.36.1670 Survivorship benefits payable where, person eligible for annthly
allowance under Section 3.36.1640 dies after receiving same.

3.36.1680  Return of contributions to certain survivors of person who dies before |
reaching fifty-five and before twenty years have elapsed from the time such
person first became a member.
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| 3.36.1690 Cost of living increases.

3.36.1700  Transfer of contributions to federated city employees' retirement
system in time and manner specified in Section 3.24.1080 or 3.28.650. -

'3.36.1710  Transfer of contributions fo federated city' employees' retirement .
system, in the manner and time specified in section 3.24.1090 or 3.28.660.

3.36.1600  Suspension of membership - Conditions - Award of benéfits prohibited.

A. A person's membership in this retirement system shall be deemed automatically suspended for
and during any and each df the following periods of time:

1. Any period of time for or during which such person is temporarily suspended from City
service, unless such person is entitled to credit for such time as service pursuant to the provisions of

Section 3.36.640;

2. Any period of time for orduring which such_peréon is temporarily laid off from city service
because of lack of sufficient work requiring his or her services;

3. Any period of time for or during which such person has received or is on a leave of absence
without fuli monthly compensation, regardiess of whether or not such person may be entitled to credit for
such time as service under and by virtue of other provisions of this chapter, excepting those leaves of

absence to perform other city service which are specified in subsections G. and H. of Section 3.36.610;
and excepting those leaves of absence for the performance of military or naval duty for the United States

of America in time of war or national emergency;

4. Any other period of time for or during which such person is not receiving or entitled to receive
such full monthly compensation as is otherwise provided for such person's class of position, regardiess
of whether or not such person may be entitled to credit for such time, as service, under and by virtue of
other provisions of this chapter, excepting those leaves of absence to perform other city service which
are specified in subsections G. and H. of Section 3.36.610; and excepting those leaves of absence for
the performance of military or naval duty for the United States of America in time of war or national

. emergency;

5. Any other period of time for which such person is not entitled to credit as service under and
by virtue of other provisions of this chapter.

B.  Upon expiration of any such period of time, and upon return of-such person to active full-time
duty in the service of the city, such person's membership in this system shall be automatically reinstated
as of the day he or she returns to such city service.

C.  Anything elsewhere to the contrary notwithstanding, no person shall be entitied to any disability
- retirement or to any disability retirement allowance bscause of any disability which occurs or arises
during any period of time for or during which his or her membership is suspended by virtue of the
provisions of this section, nor to thé return of any contributions or intérest thereon bscause of the
suspension of his or her membership or while his or her membership is suspended. Also, except as may
be otherwise specifically provided by the provisicns of subsection A.2. of Section 3.36.1200 and
subsection A.2. of Section 3.36.1250, no surviving spouse, surviving domestic partner, ‘surviving child or
children, nor any estate, nor any other person, shall be entitied to any survivorship, death or other
allowance or benefit under or by virtue of any provisions of this chapter because of any person's death if
such death ocgurs during any time for or during which such deceased person's membership was

suspended.
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D. inthe event survivorship benefits are paid pursuant to subsection A.2. of Section 3.36.1200 or
subsection A.2. of Section 3.36.1250 because of the death of a member while on leave of absence to
perform military or naval duty in time of war or national emergency, the monthly survivorship allowance
shall be reduced by the amounts received by the survivor to whom the allowancs is paid pursuant to the

United States Social Security Act or other federal benefits program where such amounts are received by
the survivor because of death of the member incurred while on such leave of absence,

(Prior code § 2903.300; Ords. 23807, 24081, 27712.) ..

3.36.1610 Termiﬁation of membership.

A person's membership in this retirement system shall be deemed autoniatically terminated upon the
occurrence of any of the following events: .

A. Retirement of such person, under the pi'ovisions of this plan, for service or disab'ility;

l B. Death of such person, where his membership has not aiready been terminated for some other
reason, ‘

C. Resignation or discharge of such person from, or transfer of such person from, any position
specified in Sections 3,36.170 or 3.36.200 which is held by him, unless he resigns or is transferred from
such position to accept appointment to, or to be appointed to, and is immediately upon such resignation
or transfer appointed to another position specified in said Sections 3.36.170 or 3.36.200, or _
discontinuance of stich person's service in any such position so held by him because of abolition or
discontinuance of such position, unless such person is immediately transferred upon discontinuance or
abolition of such position to a position specified in Sections 3.36.170 or 3.36.200; '

D. Resignation or discharge of such person from, or transfer of such person from, any position
specified in Sections 3.36.180, 3.36.210 or 3.36.260 which is held by him, unless he resigns oris -
transferred from such position to accept appointment to, or to be appointed to, and is immediately upon
such resignation or transfer appointed to, a position specified in Sections 3.36.170 or 3.36.200, or
discontinuance of such person’s service in any such position, unless such person is immediately
transferred upon discontinuance or abolition of such position to a posifion specified in Sections 3.36.170

or 3.36.200; '

E. Any discontinuance of such person's service in any position specified in Sections 3.36.170,
3.36.180, 3.36.200, 3.36.210 or 3.36.260 which is held by him, by reason of any suspension, layoff or
leave of absence which is found by the retirement board 6 have resulted in permanent discontinuance
of such service, as of the date of such finding by said retirement board, unless such permanent
discontinliance of service is to accept appointment or transfer to, and such person is immediately upon
such discontinuance transferred or appointed to, another position specified in Sections 3.36.170 or

3.36.200.
(Prior code § 2903.301.)

3.36.1620 Return of contributions upon resignation, discharge or permaneht
discontinuance of service - Less than twenty years' service. : '

~A. Any person entitled to credit for less than twenty years aggregate service whose membership is
terminated for any of the reasons set forth in Subsections C. or D. of Section 3.36.1610 shall receive
from the retirement fund all contributions made by him to the fund which have not theretofore béen
withdrawn by him, plus interest thereon as earned by said fund during the period of his aggregate
service, but in no event shall any member receive interest on his accumulated contributions in excess of
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two percent per year. Neither said person or any survivor or estate of such person shall thereafter be
entitled to any other allowance or benefit under this system. In any case under the terms of this plan
where a person is entitled to a return of employee contributions, such return of contributions shall
include an amount equal to the amount of the émployee contributions to the medical benefits account
plus interest accrued thereon at the rate of two percent per annum; provided, however, that no such
return of contributions shall be‘paid from the medical benefits account. - S

B. If on or after March 28, 2005, the member is to receive a distribution of an eligible rollover
distribution, with a present value greater than one thousand doliars, and if a member does not elect to .
have such distribution paid directly to an eligible retirement plan specified by member in a direct rollover
or to receive the distribution directly, then the system shall pay the distribution in a direct rollover fo an
individual retirement plan designated by the board in accordance with Section 401(a)(31)(B) of the
Internal Revenue Code and IRS Notice 2005-5,

(Prior code § 2903.302; Ord. 28886.)-

3.36.1630 Reserved.

Editor’s note: Ord. 27768, § 32, adopted June 20, 2008, repealed § 3.36.1630, which pertained to right
of member under fifty-five years of age with more than twenty years' service to withdraw contributions or
to continue contributions upon resignation, discharge or permanent discontinuanoe of service.

3.36.1640 Monthly allowance or return of contributions to certain persons with ten or |
more years of service whose membership terminates before retirement,

A.  Any person credited with ten or more years of service on or after July 1, 1976, in this retirement
plan whose membership is terminated after July 1, 1978, before such person retires, by reason of
resignation or discharge, layoff or leave of absence deemed by the board to have resuited in permanent
discontinuance (unless such permanent discontinuance is to accept transfer-to or appointment to
another position covered by the plan) shall have the right to elect in writing, on a form to be furnished by
this plan, not later than ninety days after the date upon which notice of said right is mailed by this plan to
the person's latest address on file in the office of this plan, whether to aflow his or her accumulated
contributions to remain in the retirement fund or to withdraw such contributions. Failure fo make such
election in writing shall be deemed an irrevocable election to withdraw his or her accumulated
contributions. In the event of an election to withdraw, such person shall receive from the retirement fund
the amount of such person's accumulated contributions to the fund, plus interest thereon as earned by
the fund during the period of such person's service, but in no case shalil the interest exceed two percent
per annum. Thereafter, neither such person nor the surviving spouse, domestic partner, child or children,
or estate of such person shali be entitied to any allowance or benefit whatsoever under the provisions of

this chapter.

B.  ifon or after March 28, 2005, the member is to receive a distribution of an eligible rollover
distribution, with a present value greater than one thousand dollars, and if a member does not elect to
have such distribution paid directly to an eligible retirement plan specified by member in a direct rollover
or to receive the distribution directly, then the system shall pay the distribution in a direct rollover to an
individual retirement plan designated by the board in accordance with Section 401(a)(31)(B) of the
Internal Revenue Code and IRS Notice 2005-5, : N o

C. -When both of the following conditions have been satisfied, a person who has élected to allow
his or her accumulated contributions to remain in the retirement fund may apply for a monthly allowance

to be paid from the retirement fund:

1. Such person attains fifty-five years of age; and
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2, Twenty years have elapsed from the time such person first became a member.

D. A person who separates from city service on or after July 8, 1992, may apply for a monthly
allowance to be paid from the retirement fund if the conditions of Subsection B. are satisfied or if both of

the following conditions are satisfied:
1.‘ ,‘ The person has attained ﬁfty years of age; and

2." Atthe time the person separated from city service, the person was entitled to not less than
twenty-five years of service credit in this plan. ' : .

E, The monthly allowance payable pursuant to this section shall be calculated as follows:

_ 1. For a person who separated from city service prior to February 4, 1996, the monthly
allowance shall be equal to two and one-half percent of the person's final compensation for each full
year of service. iIn no event shail the person's monthly allowance exceed a maximum of seventy-five .

percent of his or her final compensation.

2. For a person who separated from city service on or after February 4, 1886, but prior to
February 4, 2000, the monthly allowance shall be equal to two and one-half percent of the person's final
compensation for each of the first twenty years of service plus three percent of the person’s final
compensation for each full year of service in excéss of twenty years of service. In no event shall the
person's monthly allowance exceed a maximum of eighty percent of his or her final compensation.

3. For a person who separated from city service on or after February 4, 2000, the monthly
allowance shall be equal to two and one-half percent of his or her final compensation for each of the first
twenty years of service plus three percent of his or her final compensation for each of the next five full
" years of service plus four percent of the person's final compensation for each full year of service in
excess of the first twenty-five years of service; provided, however that in no event shail the monthly
allowance exceed a maximum of eighty-five percent of the member's final compensation.

4. For-a person who was employed in the police department and who separated from city
service on or after July 1, 20086, the monthly allowance shall be equal to two and one-half percent of his
or her final compensation for each of the first twenty years of service plus four percent of the person's
final compensation for each full year of service in excess of twenty years of service; provided, however
that in no event shall the monthiy allowance exceed a maximum of ninety percent of the member's final

compensation,

5. Fora person who was employed in the fire department and who separated from city service
on or after July 1, 2008: .

a. If the person was credited with less than twenty years of service credit at the time of
separation from service, he or she shall be paid from the retirement fund a monthly allowance equal to
two and one-half percent of his or her final compensation for each year of service credit

b.  If the person was credited with twenty or more years of service credit at the time of
separation from service, he or she shall be paid from the retirement fund a monthly allowance equal fo
three percent of his or her final compensation for each year of service credit; provided, however, that in
no event shall the monthly service retirement allowance exceed a maximum of ninety percent of the

member's final compensation,

F.  For the purposes of this Section 3.36.1640, “service” means service performed for the city and
- for which the member is entitled to credit under the provisions of this chapter. “Service” shall not include
service as an officer or employee of a reciprocal agency which is used to qualify for benefits pursuant to
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Section 3.36.3020.

* In computing the amount of allowance payable, pro rata credit shall be glven for a portion of a
fu!l year _

H. Atany time after electing to allow his or her accumulated contributions to remain in the
retirement fund, the person may submit a written request for a refurn of such contributions, in which
event such contributions shall be returned to such person plus interest théreon as earned by the fund to
the date such contributions are returned, but in no case shall interest exceed two percent per annum.
Thereafter, neither such person nor the surviving spouse, domestic partner, child or children, or estate of
such person shall be entttted to any allowance or benefit whatsoever under the provisions of this

chapter.

(Prior code § 2903.303a; Ords. 23807, 24200, 25614, 26229, 26836, 27712, 27721, 28300; 28886.) |

3.36.1650 Reserved.

Editor's note: Ord. 27768, § 33 adopted June 20, 2006, repealed § 3. 36 1 650 whlch pertained to
required election under Section 3.36.1630 or Section 3.36.1640.

3.36.1660 Survivorship benefits payable where person eligible for monthly allowance
under Section 3.36. 1640 dies before receiving same.

A If after a person becomes entitled to the monthly allowance provided for in Section 3.36.1640,
he or she should die before receiving any such allowance:

. 1. Such deceased person 's surviving spouse, surviving domestic partner, ehgibie survmng child
- or children (as said terms are defined in Sectlon 3.36.1200), shall be entitled:

a. Under the conditions descrrbed in subsectlons C. and D. of Section 3.36. 1200, to a sum of
money equal to all contributions of the deceased person to the retirement fund plus interest thereon as
earned by the fund to the deceased person's death, but in no case shall the lnterest exceed two (2) -

percent per annum; and

b. Under the conditions described in subsections F. and G. of Section 3. 36.1200, and
subject to the withholding provuded for in subsection H. of Section 3.36.1200, if a lump sum return of
contributions and interest is chosen a monthly allowance in the amount specn‘" ted in subsectaon B. of this

Section.

2. Such deceased person's estate shall 5e entitled, under the conditions described in
subsection E. of Section 3.36.1200, to a return of the deceased person's contributions together with
interest thereon to the date of death, but in No case shall the interest exceed two (2) percent per annum.

B. The amountofa month!y altowance payable under thls sectlon shatl be:

1. Toasurviving: spouse or surwvmg domestlc partner one and e:ght hundred seventy—t”ve
thousandths (1.875) percent of the deceased person's final compensation for each full year of service;
provided, however, that'in no event shall the monthly allowance exceed-a maximum of thirty-seven and
five tenths (37.5) percent of such final compensation. Pro rata credit shall be given for a portion of a full
year. The monthly allowance shall be paid for the life of the surviving spouse or survwmg domestic -

partner,

¢

2. Toone (1) eligible surviving child, one and twenty-five hundredths (1.25) percent of the
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deceased persoh‘s final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of twenty-five (25) percent of such finai compensation.

Pro rata credit shall be given for a portion of a full year.

3. To each of two (2) eligible surviving children, one.—héif( 1/2) of the amount specified in the
following paragraph a or one-haif ( 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount:

) a.  One and eight hundred seventy-five thousandths (1.875) percent of such deceased
person's final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to the children exceed a maximum of fifty (60) percent of such
final compensation. Pro rata credit shall-be given for a portion of a full year.

, b, That percentage of the deceased persbn's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or-surviving .
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such

final compensation.

. 4. To each of three (3).or more eligible surviving children, the amount specified in the folloWihg
paragraph a or the amount specified in the following paragraph b, whichever is the lesser amount:

a. Two and five-tenths (2.5) percent of such deceased person's final compensation for each
full year of service, divided by the number of children entitled to receive an allowance; provided,
however, that in no event shall the combined monthiy allowance paid to the children exceed a maximum
of seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a

full year.

~ b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitled to receive an allowance.

C. Each child who, if he or she were under the age of eighteen (18) years, would be a surviving
child as defined in Section 3.36.1200 and entitled to payment of contributions and monthly allowance
hereunder, shall, if he or she otherwise meets the eligibility requirements of Part 9, it being assumed for
purposes of such part that such child would be entitied to a surviving child's monthly survivorship
allowance under Part 8 if he or she were under eighteen (18) years of age, be entitled to a child's school
allowance for the time set forth in Section 3.36.1440 in the same amount, including return of ,
contributions and monthly survivorship allowance as set forth above for surviving child and children.

(Prior code § 2903.303b; Ords. 19478, 23807, 26836, 277.12.)

3.36.1670 ,“Survi_vor'ship benefits pay’ab,le'v\iﬂere_ person eligible for monthly allowance
under Section 3.36.1640 dies after receiving same, - :

A. lIf after a person becomes entitled to the monthly allowance provided for in Sectiori 3.36.1640,
he or she should die after receiving any such allowance, such person's surviving spouse, surviving
domestic partner, surviving child or children (as said terms are defined in Section 3.36.1230) shall be
entitled to.a monthly allowance under the conditions described in subsections C and D of Section
3.36.1320, the amount of such monthly allowance to be as set forth in subssction B of this section, and
such deceased person's estate shall be entitled to a payment of one thousand dollars ($1,000.00) under

the conditions described in Section 3.36.1230 E.

B.  The amount of such monthly allowance payable under this section shall be;
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1. . To a surviving spouse or surviving domestic partner, one and eight hundred seventy-five
thousandths (1.876) percent of the deceased person's final compensation for each fuil year of service;
provided, however, that in no event shall the monthly allowance exceed a maximum of thirty-seven and
one-half (37.5) percent of such final compensation. Pro rata credit shall be given for a portion of a full
year. The monthly allowance shall be paid for the life of the surviving spouse or surviving domestic

partner.

2. Toone (1) eligible surviving child, one and twenty-five hundredths (1.25) percent of the
deceased person's final compensation for each full year of service; provided, however, that in no event
shall the monthly allowance exceed a maximum of twenty-five (25) percent of such final compensation.
Pro rata credit shall be given for a portion of a full year; '

3. To each of two (2) eligible sur\}iVing children, one-half ( 1/2) of the amount specified in the
following paragraph &, or one-half ( 1/2) of the amount specified in the following paragraph b, whichever

is the lesser amount:

a. One and eight hundred seventy-five thousandths (1.875) percent of the deceased.
person's final compensation for each full year of service; provided, however, that in no event shall the
combined monthly allowance payable to the children exceed a maximum of fifty (50) percent of such
final compensation. Pro rata credit shall be given for a portion of a full year;

: b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which.is paid or payable fo a surviving spouse or surviving
domestic partner of the deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation; ; '

4. To each of three (3) o more eligible surviving children, the amount specified in the following
paragraph a, or the amount specified in the following paragraph b, whichever is the lesser amount:

a. Two and one-half (2.5) percent of the deceased person's final compensation for each full
year of service, divided by the number of children entitled to receive an allowance; provided, however,
that in no event shall the combined monthly allowance paid to the children exceed a maximum of
seventy-five (75) percent of such final compensation. Pro rata credit shall be given for a portion of a full

year. '

b. That percentage of the deceased person's final compensation which, when added to the
percentage of such final compensation which is paid or payable to a surviving spouse or surviving
domestic partner of such deceased person, will not exceed a total of seventy-five (75) percent of such
final compensation, divided by the number of children entitled to receive an allowance.

C.  Each child who, if he or she were under the age of sighteen (18) years, would be a surviving:
child as defined in Section 3.36.1230 and entitled to payment of a monthly survivorship allowance
hereunder shall, if he or she otherwise meets the eligibility requirements of this Part 9, it being assumed
for purposés of such part that such ¢hild would be entitled to & surviving child's monthly survivorship -
ailowance under Part 8 if he or she were under eighteen (18) years of agé, be éntitled o 5 child's school
allowance for the time set forth in Section 3.36.1440 in the same amount, including return of '
contributions and monthly survivorship allowance; as set forth above for surviving child and children.

D.  Such deceased person shall, for the purpose of the deéfinition of spouse, domestic partner, child

or children contairied in this Section, be deemed to have retired as of the date such deceased person
first receives a monthly allowance hereunder. R

(Prior code § 2903.303c; Ords. 23807, 26836, 27712.)
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3.36.1680 Return of cbn_tfibuti@ns to certain suwivoré of person who dies before
rreaching fifty-five and before twenty years have elapsed from the time such person first

. became amember. - -

If such person mentioned in Section 3.36.1640 should die before he or she reaches fifty-five (55)
years of age and before twenty (20) years have elapsed from the time such person first became a -
member of this system, such deceased person's surviving spouse, surviving domestic partner, surviving
child or children (as such terms are defined in Section 3.36.1250), or such deceased person's estate
shall be entitled under the condition described in subsections C, D or E of Section 3.36.1250, whichever
is applicable, either (i) to the return from the retirement fund of a sum of money equal to such deceased -
person's contributions to the retirement fund, plus interest thereon to thé date of death; as earned by
such fund, but in no case shall the interest exceed two (2) percent per year, or (ii) to the sum of one
thousand dollars ($1,000.00), whichever is greater. A surviving spouse or surviving domestic partner
shall be paid benefits under this section regardless of whether the spouse or domesfic partner is married
or-has established a domestic partnership at the time.the benefits become payable. :

(Prior code § 2903.303d; Ords. 23807, 27712.)

3.36.1690 Cost of living increases.

~All monthly allowances and monthly survivorship allowances payable under Sections 3.36.1640,
3.36.1660 and 3.36.1670 shall be eligible for and entitled to the cost of living increases or decreases set
forth in Chapter 3.44 of this Code. For purposes of Section 3.44.040, such person shall be deemed to
have retired as of the first day of the first period for which he receives a monthly allowance. .

(Prior code § 2903.303¢; Ord. 18378.)

3.36.1700 Transfer of contributions to federated city employees’ retirement system in
time and manner specified in Section 3.24.1080 or 3.28.650.

A.  Subject to the provisions of Subsection B., in the event a person's membership in this plan is

- ferminated because of the abolition or discontinuance of the office or position held by him or her in the
police or fire department, but such person is transferred, without a break in service and without being
requested to take any civil service examination therefor, to a new office or position in a department other
than the police or fire department, and the functions and duties of his or her new office or position are
substantially the same as those performed by him or her in the forrer office or position in the police or
fire department, and if in addition he or she thereby becomes a mermber of the retirement plan

- established by Chapter 3.24 or Chapter 3.28 of this Code and elects and becomes entitied to receive
credit under such plan for service to which he or she was entitled to credit urider this plan, then in such

event:

1. The person may elect, in lieu of receiving or being entitled to any other rights, benefits or
moneys under this plan, to have all of his or her accumulated contributions in this retirement fund, with
interest thereon, transferred and paid.to the retirement fund established pursuant to Chapters 3.24 and
3.28. Such election'shall be made in the manner and time specified ih Section 3.24.1080 or 3.28.650.

2. Upon such election being made, said accumulated contributions and interest earned thereon,
plus ail contributions made by the city to this plan because of such person's membership herein, shall be
transferred and paid to the retirement fund established pursuant to Chapters 3.24 and 3.28 of this Code,
and thereatter, neither the person making such election nor any survivor or éstate of such person shall
be entitled to any rights, benefits, allowance or moneys under this plan.
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B. Inthe event the accumulated contributions in this retirement fund of a.person who makes the
election described in Subsection A. exceed the contributions required for the purchase of service credit
in the Chapter 3.24 or 3.28 retirement plan and there is no provision in the Chapter 3.24 or,3.28
retirement plan for a credit dgainst future contributions, then that portion of the accumulated ,
contributions in this retirement fund that is in excess of the contributions required for such purchase of
service credit shall remain in this retirement fund and shall be refunded, plus accrued interest at the rate
of two percent (2%) pet annum, to the person at the time the person separates from city service,

(Prior code § 2903.304; Ord. 27768.)

| 3.36.1710 | Transfér of contributions to federated city emp'loyees' retirement system, in
the manner and time specified in Set_:tion 3.24.1090 or 3.28.660.

A.  Subject to the provisions of Subsection B., in the event a person's membership in this plan is
terminated, and if in addition he or she thereafter becomes a member of the retirement plan established
by Chapter 3.24 or Chapter 3.28 of the San José Municipal Code and elects and becomes entitied under
. Seclion 3.24.1090, 3.28.650 or 3.28.660 to receive credit under such plan for service to which he or she

was entitled to credit under this plan, then in such event: : s

1. The person must elect to have all of his or her accumulated contributions in this Plah. with
interest thereon, transferred and paid to the retirement fund established pursuant to Chapters 3.24 and
3.28 of this Code. Such election shall be made in the manner and time specified in Section 3.24,1090 or

3.28.660 of this Code,

2. Upon such election being made, said accumulated contributions, and interest earned
thereon, in accordance with said election, shall be transferred and paid to the retirement fund
established pursuant to Chapters 3.24 and 3.28 of this Code, and thereafter, neither the person making
such election nor any survivor or estate of such person, shall be entitled to any rights, benefits,

aliowance or moneys under this plan.

3.  Also, upon said election being made, all contribut'ions'made by the city to this retirement fund
because of said person's membership herein shall be transferred and paid to the retirement fund '
established pursuant to Chapters 3.24 and 3.28 of this Code.

B.  Inthe event the accumulated contributions in this retirement fund of a person who makes the
election described in Subsection A. exceed the contributions required for the purchase of service credit
in the Chapter 3.24 or 3.28 retirement plan and there is no provision in the Chapter 3,24 or 3.28
retirement plan for a credit against future contributions, then that portion of the accumulated _
contributions in this retirement fund that is in.excess of the contributions required for such purchase of
service credit shall remain in this retirement fund and shall be refunded, plus accrued interest at the rate
of two percent (2%) per annum, to the person at the time the person separates from city service. '

(Prior code § 2903.305; Ord. 27768.)

) _ - Part12 .
INCREASEI_J BENEFITS FOR CERTAIN PERSONS

Sections:

3.36.1750 Increased benefits to persons retired for service on or after April 12,
1960, to effective date of this chapter, : :

3.36.1760 Increased benefits for survivors of certain persons who died after

http://saniose.amlegal.com/alpscrints/get-content.aspx £/90/901




( - y - Page 401 of 436

April 12, 1960, but before effective date for this system, while members of plan
established by Chapter 3.32. ' ' -

3.36.1770 Increased benefits to persons retired for disability from April 12, .
1960, to effective date. = - ‘ : : '

3.36.1780  Persons with more than iWenty years' service, under fifty-five years
-of age, who resigned or were discharged on or after April 12, 1960 and prior to the
effective date of this chapter. '

- 3.36.1790 Términation' of allowances or benefits for treason or conviction of
felony. ' ‘

3.36.1750 ' Increased benefits to persons retired for service on or after April 12, 1960, to
effective date of this chapter. - ' : '

A.  Each person who, on or after April 12, 1860 but prior to the effective date of this chapter held ~ -
any position in the police department or fire department in one of the classes of positions designated in
Sections 3.36.170 or 3.36.200 of this chapter, and who, in addition, on or after April 12, 1960, and prior
to the effective date of this chapter was retired for service from such position under the provisions of the
police and fire department retirement plan established by Chapter 3,32 of this Code, shall have the
option of hereafter receiving the benefits provided by this chapter, subject to all the provisions of this
chapter, including survivorship and death benefits, the same as though he were Tetired for service
pursuant to the provisions of this chapter in lieu of receiving or being entitled to any benefits or rights
under the provisions of the police and fire départment retirement plan established by Chapter 3.32 of this

Code.

B. Each of said persons in order to exercise his option, shall file with the secretary of the retirement
board a written statement, on a form to be furnished to him on his request by said board, declaring that
he elects to hereafter receive the benefits provided by this chapter in lieu of such benefits or rights as he
may have under the provisions of the police and fire department retirement plan established by Chapter
3.32. Said statement shall be filed as aforesaid on or before and rio later than the ninetieth day
immediately following the effective date of this chapter. Upon filing said statement in the manner and
time hereinabove specified, such person shall hereafter be entitled to benefits provided by this chapter,
and shall be subject to all the provisions and conditions of this chapter, the same as if he had retired for
service hereunder. Each such person so electing to receive the benefits provided by this chapter shail
cease being a-member of the retirement system established by Chapter 3.32 of this Code as of the date
he exercises such option, and shall thereafter not be entitled to any of the benefits provided by the

system established by said Chapter 3.32:
(Prior code § 2903.325.) |

3.36.1760 Increased benefits for survivors of ¢ertain p_ersoné who died after April 12,
1960, but before effective date for this.system, while members of plan established by
Chapter 3.32. : | S .

A.  The surviving widow and surviving child or children of any person who on or after April 12, 1960,
but prior to the effective date of this chapter held any position in the police department or fire department
in one of the classes of positions designated in Sections 3.36.170 or 3.36.200 of this chapter and who, in
addition, on or after April 12, 1860, and prior to the effective date of this chapter died while hoiding such
a position, shall have the option of receiving the survivorship and death benefits, if any, provided by this
chapter, subject to all the provisions of this chapter, the same as if the deceased person were a member -
of this refirement system at the time of his death, in lieu of receiving or being entitled to any benefit or
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rights under the provisions of the police or fire department retirement plan established by Chapter 3.32
- of this Code; provided, that if such surviving widow has already received the deceased person's
contributions to the retirement system established by Chapter 3.32, plus interest on said contributions,
pursuant to Section 3,32.350, the monthly allowances payable to such widow and or child or children
shall be withheld and not paid to the persons entitled to the same until such time as the total amount of
allowances so withheld should equal the total amount paid to such surviving widow pursuant to said
Section 3.32.350 in the same manner and to the same extent as provided for in subsection A.6.i. of
Section 3.36.1200 of this chapter. If said cohtributions and interest thereon have not been paid to such
widow, then 4l of the provisions of this. chapter shall be applicable thereto.

B. Said option shall be exercised by such survivihg widow on her own behalf and on behalf of all
such children; and if there be no surviving widow, such option shall be exercised by the duly appointed
guardian or guardians of all such surviving children. _

- C.  Inorder to exercise said option, such person shall file with the secretary of the retirement board
a written statement on a form to be furnished by said board to such person on his request, declaring that
he elects to receive the benefits provided by this chapter in lieu of any benefit or right as he may have
under the provisions of the police and fire depariment retirement plan established by Chapter 3.32. Said
statement shall be filed as aforesaid within sixty days from and after the effective date of the ‘ordinance
codified herein, and no later. Upon filing said statemient in the mannet and time hereinabove specified
such person shall thereafter be entitled to make application for and recsive the benefits, if any, provided
by this chapter, and subject to all the provisions and conditions of this chapter. Each such person so
electing to recsive the benefits provided by this'chapter shall thereafter havé no right to any of the
benefits provided by the retirement system established by Chapter 3.32 of this Code. -

(Prior code § 2903.325a.)

'3.36.1770 Increased benefits to persons retired for disability from April 12, 1960, to
effective date. ' '

A,  Each person who, on or after April 12, 1980 but prior to the effective date of this chapter held
any position in the police department or fire departments in one of the classes of positions designated in
Section 3.36.170 or 3.36.200 of this chapter, and who; in addition, on or after April 12, 1960 and prior to
the effective date of this chapter was retired for sefvice-connected or nonservice-connected disability
from such position under the provisions of the police and fire department retirement plan established by
Chapter 3.32 of this Code, shall have the option of hereafter receiving the benefits provided by this
chapter, including survivorship and death benefits, subject to all the provisions of this chapter, for such
service-connected or nonservice-connected disability, as the case may be, in lieu of receiving or being
entitled to any benefits or rights under the provisions of the police and fire department plan established
by Chapter 3.32 of this Code. In no event, however, shall any disabiity retirement allowance paid to him
under the provisions of this chapter cover or be for any period of time preceding the effective date of this

chapter. '

B. Each of said persons, in order to exercise his option, shall file with the secretary of the .

. retirement board a written statement,'on a form to be furnished to him on his request by said board,
declaring that he elects to hereafter récéive the benefits provided by this chaptér in liey of such benefits
or rights as he may have under the provisions of the police and fire department plan established by
Chapter 3,32 of this Code. Said statement shall be filed as aforesaid on or before and no later than the
ninetieth day immediately following the effective date of this plan. Upon filing said statement in the -
manner and time hereinabove specified, such person shall hereafter be-entitled to the benefits provided
by this chapter, and shall be subject to all the provisions and conditions of this chapter, the same as if he
had been retired for said disability hereunder. Each such person so elecling to recéive the benefits
provided by this chapter shali cease being a member of the retirement system established by Chapter
3.32 as of the date he exercises such option, and shall thereafter not be entitled to any of the benefits
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provided by said system established by Chapter 3.32.
(Prior cede § 2903.326.)

3.36.1780 Persons with more than twenty years' service, under fifty-five years of age,
who resigned or were discharged on or after April 12, 1960 and prior to the effective date

of this chapter.

‘A. Each person who held on or after April 12, 1960 but prior to the effective date of this chapter
any position in the police department or fire department of the city which is included.in the list of '
positions specified in Sections 3.36.170 or 3.36.200 of this chapter and who, in addition, on or after April
12, 1960 but prior to the effective date of this.chapter resigned or was discharged from such position and
who in addition at the time of such resignation or discharge had not yet attained fifty-five years of age
but was entitled to credit for not less then twenty years of service under the police and fire department
retirement plan established by Chapter 3.32 of this Code, and who in addition at or prior {o the time he or
she exercises the option hereinafter given to him or her has not yet withdrawn from the retirement fund

.any contributions theretofore made by him or her under the provisions of the police and fire department
retirement plan established by Chapter 3.32, shall have the right, if he or she so elects within the time
and in the r_hanner hereinafter specified, to have ali his or her said contributions transferred to an
account maintained under the provisions of this chapter and left in the retirement fund as contributions

made by him or her under this chapter.

B.  Each of said persons, in order to exercise the option to have his or her contributions transferred
to an account maintained under the provisions of this chapter as provided for in this section, shall file
- with the secretary of the retirement board a written statement, on a form to be furnished by said board
upon his or her request, declaring that he or she elects to have all contributions theretofore made by him
or her under the police and fire department retirement plan established by Chapter 3.32 transferred to an
account maintained under this chapter and left in the retirement fund as contributions made by him or
her under this chapter. Said statement shall be filed as aforesaid on or before and no later than the
ninetieth day immediately following the effective date of this plan. In no event may said statement be
filed, and in no event may any such person elect to continue contributions under this section and have
any rights under this section if the person has already withdrawn from the retirement fund all

contributidns theretofore made by him or her to said fund.

(Prior code § 2903.327; Ord. 27768.)

3.36.1790  Termination of allowances or benefits for treason or conviction of felony.

' Any and all allowances or benefits payable under and by virtue of the provisions of this Part 12 may
be cancelled and termiriated by the retirement board; in its discretion, if the recipient thereof should

commit treason or be convicted of a felony.

(Prior code § 2903.328.)

~ Part 13 ‘
DEATH WHILE ON MILITARY LEAVE OF ABSENCE

Sections:
3.36.1800 Definitions. -

3.36.1810  Survivor's benefit - Amount determination.
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3.36.1820  Times for and during which survivor's benefit is payable;

3.36.1830 Benefits or allowances - Conditions.

3.36.1800 De_finitions.

As used in this Pért 13:

A.  "Armed forces of the Uniited States” means the United States Air Forces, Army, Navy, Marine
Corps, Coast Guard, and the Army and Navy Nurse Corps, and no other forces or service.

B. "Social Security Act" means those provisions'of the Federal Social Security Act which are set
forth in Subchapter I of Chapter 7 of Title 42 of the United States Code Annotatéd.

'C. "State Militia" and "Militia of the state of California” mean the California National Guard or

v

California National Guard Reserve, and no other forces, or service.

D. "Survivor of suspended member who dies in military service" means the widow, widower,
surviving divorced wife, child, mother or parent, specified in Section 402 of the Social Security Act, if
any, of the "suspended member who dies in military service," surviving after the death of the "suspended
member who dies in military service”, who: '

1. Is or will be entitled, upon or at any time after and because of the death of the "suspended
member who dies in military service,” to collect from the Federal Social Security Program, under and by
- virtue of the provisions of Section 402 of the Federal Social Security Act, and subject to the provisions of
said Social Security Act, the widow's, widower's, surviving divorced wife's, child's, mother's or parents'
survivors monthly insurance benefits (other than hospital insurance benefits, annuities, Medicare
benefits or other nonmonthly survivors insurance benefits) specified in Section 402 of said Social

Security Act; or

2. Would be entitled, upon or at any time after and because of the death of the "suspended
member who dies in military service," to collect from the Federal Sogial Security Program, under and by
virtue of the provisions of the above specified Section 402 of the Federal Social Security Act and subject
to the provisions of said Social Security Act, the widow's, widower's, survivor's, surviving divorced wife's,
child's, mother's or parents' survivors monthly insurance benefits (other than hospital insurance benefits,
annuities, Medicare benefits or other nonmonthly survivors insurance benefits) specified in Section 402
of said Soclal Security Act if the "suspended member who dies in military service" has been entitled to
credit, under the provisions of said Federal Social Security Act, for period of city service rendered on or
after July 1, 1958 only, for which such "suspended member who. dies in military service".was entitled to
credit under the provisions of the retirement system established by the provisions of this Chapter 3.36.

E. “Suspended member who dies in military service" means a person whose membership in this
retirement system is suspended in time of tar invoiving the United States as a belligerent under and by
virtue of the provisions of Section 3.36.1600, because of the grant to him of a leave of absence without
pay, from city employment for monthly compensation, for the purpose of joining the armed forces of the
United States or for the purpose of serving with any reserve force or corps of the armed forces of the
United States or with the Militia of the state of California, if, being‘a membeér 6f such reserve force or
corps or of such State Militia he is ordered by competent military authority to active duty with such
reserve force or corps or State Militia, and who does in fact without unreasonable and unnecessary
delay join such armed forces of the United States during the existence of said war or does in fact serve
in active duty during the existence of said war with said reserve forces, corps or State Militia, and who in
addition dies between the first day of October, 1967 and the thirtieth day of January, 1870, inclusive,
during said suspension and leave of absence and while in active service in such armed forces of the
United States, reserve forces or corps or State Militia and while said war still éxists. Said term does not
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" mean or include any su_ch person who died or dies prior to October 1, 1967 or after January 30, 1970.
F. "War involving the United States as a beliigerent" shall be deemed to exist:

1. Whenever Congress has declared war until peace has been formally restored or until
Congress or the President proclaims or declares that such war or hostilities therein have ceased or

terminated, whichever is earlier; - :

2.  Whenever the United States is engaged ih abtive military operations against any foreign
power, whether or not war has been formally declared, or i

3. Whenever the United States is assisting the United Nations, in actions involving the use of
armed force, to maintain or restore international peace and security.

(Prior code §§ 2903.350 - 2903.355.)

3.36.1810  Survivor's benefit - Amount determination.

- Subject to the conditions, limitations and restrictions set forth in this section and those set forth in _
other sections of this Part 13, each survivor of a suspended member who dies in military service, defined
in Section 3.36.1800D, shall be entitied to receive, and shall be paid, from the retirement fund
established and maintained pursuant to the other parts of this Chapter 3.386, for and during the time or
times only which are hereinafter specified in Section 3.36.1820, a monthly survivorship allowance equal

to the difference between:

A. - The amount of monthly survivors insurance benefit (other than hospital insurance benefits,
annuities, Medicare benefits or other-nonmonthly survivor's insurance benefits), if any, which such
survivor is or will be entitled to collect from the social security program, for and during the time or times
specified in Section 3.36.1820, because of death of the suspended member who dies in military service,
under and pursuant to the provisions of Section 402 of and subject to the provisions of the Federal

Social Security Act; and E

B.  The amount of monthly survivors insurance benefit (other than hospital, insurance benefits,
annuities, Medicare benefits or other nonmonthly survivor's insurance benefits) which survivor would be
entifled to collect from the social security program, for and during the time or times hereinafter specified
in Section 3.36.1820, because of the death of the suspended member who dies in military service, under
and pursuant to the provisions of Section 402 of and subject to the provisions of the Federal Socia!
Security Act, if the suspended member who dies in military service had been entitled to credif, under the
provisions of the Federal Social Security Act, for the periods of city service rendered on or after July 1,
1858 only, for which the suspended member who dies in military service was entitled to credit as city -
service under the provisions of the retirement system established by this Chapter 3.36.

- (Prior code § 2903.356.)

3.36.1820 Times for and during which survivor's benefit is payable.

Any monthly allowance which is payable to a survivor of a suspended member who dies in military
service under and pursuant to the preceding Section 3.36.1810 is and shall be payable only for and
during the month or months for and during which such survivor would be entitled to a monthly survivor's
insurance benefit (other than hospital insurance benefits, annuities, Medicare benefits or other
nonmonthly survivor's insurance benefits) under and by virtue of the provisions of Section 402 of and
subject to the provisions of the Federal Social Security Act, because of the death of the suspended
member who dies in military service, if the suspended member who dies in military service had been
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entitled to credit, under the provisions of the Federal Social Security Act, for the periods of city service
rendered on or after July 1, 1858 only, for which the suspended member who dies in military service was
entitled to credit as city serwce under the provisions of the retirement system estabhshed by this Chapter

3.36.
(Prior code § 2903.357.)

3.36.1830 Benefits or allowances - Conditions.

Anything elsewhere to the contrary notwithstanding, no person shall be entitled to or be paid any
benefit or allowance whatever under and by virtue of any of the provisions of this Part 13 if:

“A.  The membership of the suspended member who dies in military service in this retirement
system shall have aiready been terminated, prior to his death, by retirement for service or disability,
resignation, discharge, discontinuance of service, or by the occurrence of any other event, under and by

virtue of the provisions of Section 3.36.1610 of this chapter; or

B. Said suspended member who dies in mih’fary service was entitled, at or prior to his death, o
immediate retirement for service under the provisions of the retirement system established by this.

Chapter 3.36; or

C. Said .suspended member who dies in military service, at the time of commencement of the leave
of absence specified in Section 3.36.1800E, was not entitled to credit, under the provisions of this
retirement system, for at least two years of serwce under this retirement system; or :

. D. Any survivor or estate of said suspended member who dies in military service is entitled to any
allowance or other benefit under and by virtue of the provisions of other parts of this Chapter 3,36 as a
result of the death of the suspended member who dies in military service, unless each such survivor and

estate waives his or its right to receive any and all allowances or benefits payable to them or either of

them under the provisions of other parts of this-chapter; or

E. Said suspended member who dies in military service after joining the armed forces of the United
States, or after.reporting to active duty with a reserve force or corps of such armed forces, or with the
State Militia, pursuant to orders of competent military authority, and before dying, voluntarily requested
or agreed to an extension of his original term of enlistment, service or tour of duty or to an additional
term of enlistment, service or tour of duty, or otherwise continued his active service with said armed
forces or militia beyond the first date that he could have terminated or left active service or could have

caused his active service to be terminated; or .

F. Said suspended member who dies in military service had actively served in any of the armed
forces of the United States, or in any reserve force or corps of such armed forces of the United States,
or in any reserve force or corps of such armed forces or with the State Militia, within two years
immediately precedlng the date of commencement of the leave of absence because of which his
membership in this retirement system was suspended under and by virtue of the provisions of Sectlon

3.36.1600, for any period of time in excess of thirty days' duration; or

G. - Said suspended member who dies in military service died prior to October 1, 1967 or after
January 30, 1970.

(Prior code § 2903.358.)

Part 14 :
MEDICAL BENEFITS FOR CERTAIN PERSONS
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Sections:

3.36.1900 | Medical benefits for r'etired'fnembers.

3361910 Medical bensfits for survivors of members.

3.36.1920  Requireménts for participation in medical insurance plan.
3.36.1925 Reimbursement for Medicare Part B payments.

3.36.1930  Allocation 'of_ costs of providing medical insurance coverage to
members or survivors. : o

3.36.1935 Payment of family coverage premiums in the case of guardianship of
minor children. . :

3.36.1940 Eligible medical plan.

3.36,1950  Limitation on medical benefits.

3.36.1900 Medical benefits for retired members.

Subject to the provisions of this chapter, a member or former member may be entitled to medical
insurance coverage in an eligible medical plan as specified in Section 3.36.1940 if the requirements of
subsection A,, B., C., or D. of this Section 3.36.1800 are satisfied: '

A.  The member is retired for service under Part 6 of this chépter or for disability under Pért 7 of this
chapter and at the time of such retirement either; ‘

1. s entitled to credit for fifteen or more years of service; or

2. Receives a retirement allowance equal to at least thirty-seven and one-half percent of such
member’s final compensation. ' '

B. 'The member is retired pursuant to Sectidn 3,36.760 of this chapter; or

C. The former member separates from city service on or after July 5, 1992, prior to retirement, and
satisfies all of the following requirements:

1. Atthe time of separation from city service the former member is entitied to credit for twenty or
more years of service; and : , ‘

2. The former member elects to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and '

3.  The former member receives a monthly allowance pursuant to Section 3.36.1640. -

- D. The former member separated from city service prior to July 5, 1992, and prior to retirement,
and satisfies all of the following requirements:

1. Atthe time of separation from city service the former member was entitled to credit for twenty
or more years of service; and - '
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2. The former member elected to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1_640; and

3. As of April 1, 2002, the former member was receiving a monthly allowance pursuant to
Section 3.36.1640; and )

4. The former member is receiving a monthly allowance pursuant to Seclion 3,36.1640 at the
time the former member apphes for medical insurance coverage

(Ords. 21686, 23889, 24093, 25615, 26641.)

3.36.1910 Medical benefits for survivors of members.

Subject to the provisions of this chapter the surviving spouse surviving domestic partner, child
and/or children, as those terms are defined in Section 3,36.1200 of this chapter, may be entitled to
“medical insurance coverage in-an eligible insurance pian as specified in Section 3.36.1940 if the
requirements of subsection A., B., or C. of this Section 3.36.1910 are satisfied:

A, The surviving spouse, surviving domestic partner, surviving child and/or children are recelving a
monthly allowance pursuant to Part 8 of this chapter because of the death of a member and:

1. The member either died before receiving retirement pay or was refired for service under Part
.6 of this chapter or for disability under Part 7 of this chapter; and

2. Atthe fime of the member's death:

a. The member was entitled to credit for fifteen (15) or more years of service; or
b. The member was refired pursUant to Section 3.36.760 of this chapter; or

¢. The surviving spouse, surviving domestic partner, surviving child and/or children were
entitied to a survivorship allowance of at least thirty-seven and one-half (37.5) percent of the member's

final compensation.

B. The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service on or after July 5, 1992, and who was entitled to credit for twenty (20} or

more years of service at the time of such separation from service.

C. The surviving spouse, surviving domestic partner, survwlng child andlcr children are receiving a
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service prior to July 5, 1992, and who met all of the requirements of subsection D. of

Section 3.36.1900. _
(Ords. 21686, 23807, 23889, 24093, 26641, 27712.) ‘

3.36.1920 Requirements for participation in medical insurance plan.

A. A memberor fcrme'r member, as speciﬁed. in Section 3.36.1900-, above, is eligible to participate
in a medical insurance plan sponsored by the city provided that the member or former member satisfies

the following requirements:

1. The member retires for service or disability pufsuant to the provisions of this chapter and at
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the time of retirement the member applies for medical Insurance coverage in accordance with the
applicable provisions of the medical insurance plan and agrees to pay any applicable premiums; or

2. The former member recelves a monthly allowance pursuarit to Section 3.36.1640 and within
thirty (30} days of first receiving such monthly allowance the former member applies for medical
“insurance coverage in accordance with the applicable provisions of the medical insurance pian and

agrees to pay any applicable premiums.

B. A survivor, as specified in Section 3.36.1910, above, Is el(gible to participate in a medical
insurance plan sponsored by the city provided that the following conditions are satisfied:

1. At the time of the death of the member or former member, the member or former member
and the survivor were both enrolled in one (1) of the m_edical insurance plans sponsored by the city; and

- 2. The survivor applies to continue medical insurance coverage within sixty (60) days of the
death of the member or former member; and ‘ ' ‘ '

3. The survivor agreés to pay any applicable premiums.

C. A member or former member may secure medical insurance coverage for a spouse under the
following conditions: ' :

1. The spouse and member are married at the time of said member's retirement for service or
disability; or : '

2, The spouse and the former member are married at the time the former member first begins
receiving a monthly allowance pursuant to Section 3.36.1640; or

3. The member marries subsequent to his or her retirement and applies to add such spouse in
accordance with the terms of the eligible medical plan; or - o

4. The former member marries while receiving monthly allowances pursuant to Secﬁdn
3.36.1640 and applies to add such spouse in accordance with the terms of the eligible medical plan.

D. A member or former member may secure medical insurance coverage for a domestic partner
under the following conditions: ~

1. The domestic partner and the member are members of a domestic partnership at the time of
said member's retirement fon_'.se_r_vi_ce or disability; or . _ :

2. The domesti¢ partner and the member are member's of a domestic partnership at the time
the former member first begins receiving a monthly allowance pursuant to Section 3.36.1640; or

3. The member establishes a domestic partnership subsequent to his or her rétirement and
applies to add such domestic partner in accordance with the terms of the eligible medical plan; or

4. Theformer member establishes a domestic partnership while receiving monthly allowances
pursuant to Section 3.36.1640 and applies to add such domestic partnerin accordance with the terms of

the eligible medical plan. |

E.  Asurviving spouse or surviving doméstic pariner shall be eligible for single coverage only,
except as follows: '
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. 1. Asunviving spouse or surviving domestic partner shall be eligible for family coverage if a
surviving child or children as defined in Section 3.36.1200, or an eligible surviving child for purposes of
receiving a school allowance pursuant to Part 9 of this Chapter, are surviving the death of the member.

2, A surviving spouse or surviving domestic partner shall be eligible for family coverage if the
surviving spouse or-the surviving domestic partner is the court-appointed guardian of the person of a
minor child or children and such minor child or children are eligible for coverage under the terms of the
eligible medical plan. A surviving spouse or surviving domestic partner may continue family coverage
after such.child reaches the age of majority in any case where; if such child had been a surviving child of
the member or former member, such child would be an sligible surviving child for purposes of receiving .
a school allowance pursuant to Part 9 of this chapter. '

F.  Notwithstanding the provisions of subsections A. and B, of Section 3.36.1920, members or their
survivors who would otherwise qualify for participation in a medical insurance plan pursuant to the
provisjons of this Part 14, but who, at the time of retirement.or death, could not eriroll because the
benefits provided in this Part 14 were not available at the time of the member's retirement for service or
disability or death of the member, may enroll in an eligible insurance plan as provided for in this Part 14
- until or on August 31, 1984, only; said members or their survivors must otherwise comply with the
coverage limitations provided in subsections C. and D. of Section 3.36.1920 and with all provisions of

this Part 14.

G.  Notwithstanding the provisions of Section 3.36.1920.C., a spouse who married a member
subsequent to the member's retirement and would otherwise qualify for participation in a medical
insurance plan pursuant to this Part 14 but who, at the time of marriage, could not enroil because the
benefits provided in this Part 14 were not available for spouses married subsequent to a member's
retirement, may enroll in an eligible insurance plan as provided in this Part 14 until or on December 30,
1981, only. Such spouse must otherwise comply with all other provisions of this Part 14.

H.  Notwithstanding the provisions of Section 3.36.1920.D., a domestic partner who established a
domestic partnership with a member subsequent to the member's retirement and would otherwise
qualify for participation in-a medical insurance plan pursuant to this Part 14 but who, at the time of
establishing the domestic partnership, could not enroll because the benefits provided in this Part 14
were not available for domestic partnerships where the partnership was established subsequent to a
member's retirement, may enroll in an eligible insurance plan as provided in this Part 14 until or on
January 31, 2007, only. Such domestic partner must otherwise comply with alf other provisions of this

Part 14,

. Notwithstanding the provisions of subsections A. and B. of Section 3.36.1920, a member who'
retired pursuant to Section 3.36.760, or survivors of such member, who would otherwise qualify for
participation in a medical insurance plan pursuant to the provisions of this Part 14 but who, at the time of
retirement or death, could not enroll because the benefits provided in this Part 14 were not available to -
such member or such survivors at the time of such member's retirement or death, may enroll inan
eligible insurance plan as provided for in this Part 14 until or on December 30, 1991, only. Said member
or. survivors must otherwise comply with the coverage limitations provided in Section 3.36.1920 and with

all other provisions of this Part 14.

~J. Asurviving spouse who would otherwise qualify for family coverage because the surviving
spouse is the court-appointed guardian of the person of a minor child or children but who, at the time of
the member's or former member's death, could not enroll because the family coverage provided in this
Part 14 was not available to such surviving spouse at the time of the member's or former member's
- death, may enroll in family coverage in an eligible insurance plan as provided for in this Part 14 until
June 30, 2002, only. Said surviving spouse must otherwise comply with the coverage limitations -
provided in Section 3.36.1920 and with all other provisions of this Part 14.

| K. A domestic partner who would otherwise qualify for family coverage because the domestic
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partner is the court-appointed guardian of the person of a minor child or children but who, at the time of
the member's or former member's death, could not enroll because the family coverage provided in this
Part 14 was not available to such surviving domestic partner at the time of the member's or former
member's death, may enroll in family coverage in an eligible insurance plan as provided for in this Part
14 until January 31, 2007, only. Said surviving domestic partner must otherwise comply with the
coverage limitations provided in Section 3.36.1920 and with all other provisions of this Part 14.

, L. Notwithstanding the provisions of subsection A. of Section 3.36.1920, a former member. who

meets the requirements of subsection D. of Section 3.36.1900 but who, within thirty (30) days of first -
. receiving a monthly allowance, could not enroll.in a medical insurance plan because the benefits

provided in this Part 14 were not then available to such former member, may enroll in an eligible.
insurance plan as provided for in this Part 14 until or on December 31, 2002, only. Upon the death of
such former member, the former member's survivors shall be eligible for continued medical insurance
coverage. Such former member or survivors-must otherwise comply with the coverage limitations
provided in Section 3.36.1920 and with all other provisions of this Part 14, ,

(Ords. 21686, 23807, 23889, 24093, 25615, 26566, 26641, 27712.)

3.36.1925 Reimbﬁrs_ement for Medicare Part B payments.

A.  The plan will reimburse members, former members and survivors for the amounts paid by them
for Medicare Part B coverage, subject to the following limitations: ‘

1. The member, former member or survivor must be eligible for medical insurance coverage
under the provisions of the plan and must be enrolled in an eligible medical plan.

2. The total amount paid by from the medical benefits account for medical benefits pursuant to -

Section 3.36.1930 pius the Medicare Part B reimbursement shail not exceed the premium for the lowest
cost medical plan, as defined in Section 3.36.1930 D, available to the member, former member or

survivor, :

3. The réifnbursement shall be only for Medicare Part B payments made after February 4, 2000.

4. The member, former member or survivor must submit proof of payment for Medicare Part B.
Except for Medicare Part B payments made during calendar year 2000, proof of payment must be
submitted no later than the April 1st immediately following the calendar year for which reimbursement is
sought. For Medicare Part B payments made during calendar year 2000, proof of payment must be

submitted no later than November 30, 2001.

5. The reimbursement shall not exceed fhe amount of the Medicare Part B payments for which
proof of payment is submitted. _ ‘

8. The reimbursement may be reduced or eliminated pursuant to Section 3.36.1950.

‘B.  All reimbursements for Medicare Part B payments shall be made from the medical benefits
account established by Section 3.36.575. : .

(Ord. 27768.) -

3.36.1930  Allocation of costs of providing medical insurance coverage to members or
survivors. . ' '

A. The costs of premiums for medical insurance cdverage in an eligible medical plan shall be paid
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from the medical benefits account established by Section '3.36.575 and by deduGtions from monthly
allowances paid by the plan in accordance with this Section 3.36.1930. '

B. For members who reiired prior to February 4, 1896, for former members de‘scribéd in
Subsection C. of Section 3.36.1900 who separated from city service prior to February 4, 1996, and for
survivors of said members and fo'rmér members who satisfy the requirements of Section'3.36.1910:

1. For coverage through July 1998, the member, former member or survivor shall be required to
pay a premium for medical insurance coverage under this part in the same amount as is currently paid
by an employee of the city in the classification from which the member retited, which the member Held at
the time of death, or which the former member held at the time of separation from city service. The
remaining portion of the premium shall be paid from the medical benéfits account.

) 2.. - Effective for coverage begirining in thé' month of August 1998, the portion of the premium fo -

be paid from the medical benefits account shall be that portion which:is equivalent to the premium for the
"lowest cost medical plan", but shall not exceed the actual premium for the eligible medical plan in which
the member, former member or survivor enrolls. The portion to be paid by deductions from maonthly
allowances paid to the member, former member or survivor shall be that portion of the premium for the
selected medical plan that exceeds the portion payable from the medical benefits account. -

. €. For members who retired on or after February 4, 1996, for former members described in
Subsection C. of Section 3.36.1900 who separated from city service on or after February 4, 1996, and
for survivors of sald members and former members who satisfy the requirements of Section 3.36.1910:

1. For coverage through November 1997, the member, former member or survivor-shall be
required to pay a premium for medical insurance coverage under this part in the same amount as was
then paid by an employee of the city in the classification from which the member retired, which the
member held at the time of death, or which the former member held at the time of separation from city
service. The remaining portion of the premium shall be paid from the medical benefits account.

_ 2. Effective for coverage beginning in the month of December 1997, the portion of the premium
to be paid from the medical benefits account shall be the lesser of (a) an amount which is equivalent to
the premium for the "lowest cost medical plan” or (b) the actual premium for the eligible medical plan in
‘which the member, former member or survivor enrolls. The portion to be paid by deductions from
monthly allowances paid to the member, former member or survivor shall be that portion of the premium -
for the selected medical plan that exceeds the portion payable from the medical benefits account.

D. For the purposes of this section, "lowest cost medical plan” ineans that medical plan (single or
family coverage as applicable to the coverage selected by the member, former member or survivor):

1. Which is an eligible medical plan as defined in Section 3.36.1940; and

2. Which has the lowest monthly premium of all eligible medical plans then in effect, determined
as of the time the premium is due and owing.

(Ords. 21686, 25615, 26566, 26641, 27768.)-,

3.36.1935 Payment of family coverage premi'ums. in the case of guardianship of minor
children. ' : :

A. A surviving spouse who is otherwise eligible only for single coverage, but who elects family
coverage pursuant to paragraph 2. of subsection D. of Section 3.36.1920, shall be required to pay that
portion of the medical premium which exceeds the amounts payable for single coverage by the surviving
spouse and the Medical Benefifs Account as provided in Section 3.36.1930. '
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B. The portion of the premium required to be paid by the surviving spouse shall be deducted from
the monthly allowances otherwise payable to the surviving spouse. ‘ -

(Ord. 26566.)

3.36.1940 Eligible medical plan.
~ For purposes of this Part 14, members or their survivors may only be entitled to secure medical

insurance coverage from an eligible medical plan with which the city has entered into a contract for the.
provision of hospital, medical, surgical and related benefits as part of the city's benefits to city

employees. ‘

(Ord. 21686.)

3.36.1950 Limitation on medical benefits.
A It ié intended that the medical béneﬁts provided by this plan meet the requireménts of Internal
Revenue Code Section 401(h). Subject to the requirements of the Meyers-Milias-Brown Act (California

Government Code Section 3500 et seq.) and Section 1111 of the San José City Charter, the City
reserves the right to amend this Part to limit medical benefits as necessary to satisfy the requirements of

said Section 401(h).

B. In the event the contributions required to fund the benefits provided by this Part 14 and the
dental benefits provided by Part 15, as determined by the board's actuary, would exceed the contribution
limit permitted by Internal Revenue Code Section 401(h) and the applicable regulations, the allocation of
costs set forth in Section 3.36.1930 shall be adjusted as needed so that the contributions made to fund
the portion paid from the medical benefits separate account comply with Section 401(h). The board, in
consultation with its actuary, shall determine the adjustment to be implemented until this partis
amended pursuant to subsection A. above. ' ,

(Ord. 26416.).

Part 15
DENTAL BENEFITS FOR RETIRED MEMBERS AND SURVIVORS

Secti_ons:
3.36.2000 Dental benefits for retired members.
3.36.2010 Dental beneﬂts for survivors of members.
3.36.2020 Requirenﬁents for participation in déntal insurance plan,
3.36.2030 Costs of dental insurance.
3.36.2040 Eligible dental plan.
3.36.2050 Limitation on dental benefits.

3.36.2000 Dental benefits for retired members.
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Subject to the provisions of this chapter, a member or former member of this plan may be entitled to
dental insurance coverage in an eligible dental plan as specified in Section 3.36. 2040 if the requirements,
of subsection A,, B,, C., or D. of this Section 3.36.2000 are satisfied:

A. The member became a member of this plan pnor to July 1, 1998, and is retured for service or
disability under the provisions of this chapter or

B. The member became a member of this plan on or after July 1, 1998, and is retired for service
under Part 6 of this chapter or for disability under Part 7 of this chapter and at thé time of such -

retirement either:
1. s entitled to credit for fifteen or more years of service; or

2. Receives a retirement allowance equal to at least thirty-seven and one-haif perceﬁt of such
member's final compensation; or

C. The former member separates from C|ty service on or after July 5, 1992, prior to retirement, and
satisfies all of the following requnrements

1. At the time of separation from city service, the former member is entitled to credit for twenty
or more years of service; and

2. The former member elects to allow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and -

3.  The former member receives a monthly allowance pursuant to Section 3.36.1640.

D. The former member separated from city service prlor to July 5, 1992, and prior to retirement,
and satisfies all of the following requirements:

1. Atthe time of separation from city service the former member was entitled to credit for twenty
or more years of service; and

2. The former member eleoted to altow his or her accumulated contributions to remain in the
retirement fund pursuant to Section 3.36.1640; and

3. As of April 1, 2002, the former member was receiving a monthly allowance pursuant to
Section 3.36.1640; and

. 4. The former member is receiving a monthly allowance pursuant to Sectlon 3 36.1640 at the
time the former member applies for dental insurance coverage,

(Ords. 22279, 24093, 25617, 26641.)

3.36.2010 Dental benefits for suivivors of members.

Subject to the provisions of this chapter, the surviving spouse, surviving domestic partner, surviving
child and/or children, as those terms are defined in Section 3.36.1200 of this chapter, may be entitled to
dental insurance coverage in an eligible dental plan as specified in Section 3.36.2040 if the requirements

of subsection A., B., C. or D. are satisfied:
A. The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly survivorship allowance pursuant to Part 8 of this Chapter because of the death of a member
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who became a member of this plan prior to July 1, 1998, and: .
1. Was retired for service or disability; or _

2. Died before reéeiving retirement pay.

B. The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly survivorship allowance pursuant to Part 8 of this chapter because of the death of a member who
became a member of this pian on or after July 1, 1988, and: -

1. The h‘le'm'.b'er either died before receiving retirement pay or was retired for service undér Part
6 of this chapter or for disability under Part 7 of this chapter; and

2. Atthe time of the member's death:
a.. The niember was entitled to credit for fifteen (15) or more years of servicé; or

b. The surviving spoUsé, surviving domestic partner, surviving child and/or children wére
entitled to a survivorship allowance of at least thirty-seven and one-half (37.5) percent of the member's

final compensation. -

C.  The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service on or after July 5, 1992, and who was entitled to credit for twenty (20) or
more years of service at the time of such separation from service.

D. . The surviving spouse, surviving domestic partner, surviving child and/or children are receiving a
monthly allowance pursuant to Part 11 of this chapter because of the death of a former member who
separated from city service prior to July 5, 1992, and who met al] of the requirements of subsection D. of

Section 3.36.2000. | '
(Ords. 22279, 23807, 24093, 25617, 26641, 27712.)

3.36.2020 Requirements for participation in dental insurance plan.

A. A member or former member, as specified in Section 3.36.2000 above, is eligible to participate
in a dental insurance plan sponsored by the city provided that the member or former member satisfies

the following requirements:

1. The member retires for service or disability pursuant to the provisions of this chapter and at
the time of retirement the member applies for dental insurance coverage in one (1) of the dental

insurance plans sponsored by the city; or -

2. The former menﬁber receives a monthly allowance pursuant to Section 3.36.1630 or Section
3.36.1640 and within thirty (30) days of first receiving such monthly allowance the former member
applies for dental insurance coverage in one (1) of the dental insurance plans sponsored by the city.

- B.  Asurvivor, as specified in Section 3.36.2010 above, is eligible to participate in.a dental |
insurance plan sponsored by the city provided that the survivor satisfies the following requirements:

, 1. Atthe time of the death of the member or former member, the member or formér member
and the survivor were enrolled in one (1) of the dental insurance plans sponsored by the city; and
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2. The survivor applies to continue dental insurance coverage within thirty (30) days of the
death of the member or former member.

C.  Notwithstanding the provisions of subsections A. and B. of this section, all retired members and
survivors who receive a retirement or survivorship allowance for the month of July 1986 shall K
automatically be enrolled in an eligible dental insurance plan as specified in this part.

D.  If a member marries subsequent to his or her retirement or if a former member marries while
receiving monthly allowarices pursuant to Section 3.36.1630 or Section 3.36.1640, the memberor
former member may secure dental insurance coverage for his or her spouse only if the member or

.former member applies to add such spouse in accordance with the terms of the eligible dental insurance

plan.

E. Ifa member establishes a domestic partnership subsequent to his or her retirement or if a
former member establishes a domestic partnership while receiving monthly allowances pursuant to
Section 3.36.1630 or Section 3.36.1640, the member or former member Mmay secure dental insurance

coverage for his or her domestic partner only if the member or former mémber applies to add such
domestic partner in accordance with the terms of the eligible dental insurance plan.

F.  Notwithstanding the provisions of subsection A. of this section, a former member who meets the
requirements of subsection D. of Section 3.36.2000 but who, within thirty (30) days of first receiving a.
monthly aliowance, could not enroll in a dental insurance plan because the benefits provided in this Part
15 were not then available to such former member, may enroll in an eligible insurance plan as provided
for in this Part 15 until or on December 31, 2002, only. Upon the death of such former member, the
former member’s survivors shall be eligible for continued dental insurance coverage. Such former
member or survivors must otherwise comply with all other provisions of this Part 15,

(Ords. 22279, 23889, 24003, 26641, 27712.)

3.36.2030 Costs of dental insurancé.

The cost of providing dental insurance coverage under this part shall be borne by and paid from the
medical benefits account established by Section 3.36.575. : _

(Ords. 22279, 27768.)

3.36.2040 Eligible dentaiplan.

For the purposes of this part, members or their survivors may secure dental insurance coverage only
from.an eligible dental plan with which the city has entered into a contract for the provision of dental

benefits as part of the city's benefits to city employees.

(Ord. 22279.)

3.36.2050 Limitation on dental benefits.

- A, ltisintended that the dental benefits provided by this plan meet the requirements of Internal
Revenue Code Section 401(h). Subject to the requirements of the Meyers-Miiias-Brown Act (California
Governmerit Code Section 3500 et seq.) and Section 1111 of the San José City Charter, the City _
reserves the right to amend this part to allocate costs of providing dental medical benefits as necessary

to satisfy the requirements of said Section 401(h).

B. Inthe event the contributions required to fund the benefits provided by this Part 15 and the
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medical benéﬁts provided by Part 14; as determined by the board's actuary, would exceed the
contribution limit permitted by Internal Revenue Code Section 401(h) and the applicable regulations, °
then Section 3.36.2030 notwithstanding, all or a portion of the costs set forth in Section 3.36.2030 may
be allocated to the retiree, former member or survivor covered by the dental plan as needed so that the

contributions made to fund the portion paid from the medical benefits account comply with Section 401
(h). The board, in consultation with its actuary, shall determine the allocation to be implemented until this

part is, amended pursuant to subsection A. above, '
(Ord. 26416.)
" Part16
RECIPROCITY
Sections:
3.36.3000 Purpose.
1 3.36.3010  Limitations on application of this part.
3.36.3020 Benefits. |
3.36.3030  Special redeposit provisions.
3.36.3040 Information and data.
- 3.36.3050  interpretation of this part.
3.36.3060 Modification of rights.

3.36.3070 Costs to be borne by city.

3.36.3000 Purpose.

The purpose of this Part 16 is to extend to the members of other public agency retirement systems
which adopt similar reciprocal provisions into their retirement ordinances or plans pursuant to Sections
20042, 20043, 31840.2, or 45310.5 of the California Government Code or pursuant to the charter of a
city or a city and county or pursuant to the authority vested in any other public agency of the state of
California (hereafter "reciprocal systems”), and which have entered into an agreement to establish a
reciprocal retirement systern with the California Public Employees' Retirement System, the rights in this

retirement plan set forth in this Part 16.
(Ord. 24681.)

3.36.3010 Limitations on applicatioh of this part. -

A.  Subject to Section 3.36.3060, the provisions of this Part 16 shall only apply to a person who
satisfies the requirements of paragraph 1. or paragraph 2. of this subsection A.: T

1. The person is a member of this retirement plan, terminates his or her employment with the
city, and: :
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a. Inthe case where such terminétion of employment occurs prior to January 1, 1976,
becomes a member of a reciprocal system within ninety days of such termination of employment; or

b. * In the case where such termination of employment occurs on or after January 1, 1976,
becomes a member of a reciprocal system within six months of such termination of employment,

2. The person is a member of a reciprocal system,'terminétes his or her emplbyment pursuant
to which he or she was a member of such reciprocal system, and: :

‘ a.  Inthe case where such termination of employment occurs prior to January 1, 1976,
becomes a member of this retirement plan within ninety days of such termination of employment; or

b. In the case where such termination of employment occurs on or after January 1, 1976,
becomes a member of this retirement plan within six months of such termination of employment.

B. Except as provided in subsection C. below, the provisions of this Part 16 shall apply only to a
member whose termination and entry into employment resulting in a change in membership from this
retirement plan to a reciprocal system, or from a reciprocal system to this retirement plan, as provided in -
subsection A. above, occurred after the effective date of September 30; 1994, specified in.the

-agreement for reciprocal benefits between the board of administration of the public employees
retirement system and the city council of the City of San José.: '

C. The provisions of this Part 16 relating to computation of final compensation shall apply to a
. member if such provisions would have applied had the member's termination and entry into employment
occurred after the effective date of the agreement for reciprocal benefits.

(Ord. 24681.)

3.36.3020 Benefits.

The folldwing provisions shall apply to a member who meets the requirements of Section 3.36.3010:

A.  Notwithstanding Sections 3.36.1630 and 3.36.1640, the member shall have the right to elect to
leave his or her accumulated contributions on deposit in the police and fire department retirement fund
irrespective of the amount of such contributions or the length of service credited to the member under
this retirement plan. Such election shall be irrevocable while membership in the reciprocal system

continues, '
B.  For the purpose of the calculation of contribution ‘rates of the city and the members, the age of
entry for a person entering this retirement plan from a reciprocal systein shall be such person's age at

entry into the reciprocal system.

C.. The average monthly salary during any period of service as a member of a reciprocal system
shall be considered compensation to a member of this retirement plan for the purpose of computing final
compensation for such member if all of the following conditions are satisfied:

1. The member has attained the age of fifty years; and

2.  The member retires cdncurrently under both this retirement plan and the reciprocal system; -
and

3. Atthe time of Eetirefnent, the member is credited with such period of service under the
reciprocal system.
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D. Solely for the purpose of meeting the minimum service requirements for qualification for benefits
and retirement allowances under this retirement plan, service shall also include service as an officer or
employee of a reciprocal system, if all of the following conditions are satisfied:

1. The member has attained the age of fifty years; and

2. The member retires concurrently under both this retirement plan Aand the reciprocal system;
and S | ‘

| 3. The salary for service in the reciprocal system constitutes compensation of a member of this
retirement plan for purposes of calculating final compensation.

However, under no circumstances shall such service iﬁ a réciprooal system be included in the
determination of service credit for qualification for medical benefits provided under Part 14 of this
chapter or for qualification for dental benefits provided under Part 15 of this chapter.

E. A member shall be retired for disability and receive a retirement allowance based on the service
credited to the member at the time of retirement during any period in which the member receives a
disability retirement allowance under a reciprocal system, subject to the following limitations:

1. Such allowance shall not exceed an amount which when added to the allowance paid under
the reciprocal system equals the allowance which would be paid for a nonservice-connected
(nonindustrial) disability if all the member's service had been credited under the reciprocal system; and

2. Such allowance shall in no event be less than an annuity which is the actuarial equivalent of
the member's contributions plus interest accumulated thereon at the rate of two percent per annum
calculated as of the retirement date, whether or not the disability is for service-connected (industrial})

reasons.

F.  The survivorship benefits or death benefits for a member who dies from nonsetvice-connected
(nonindustrial) causes as a member of a reciprocal system shall not exceed an amount which when
added to the survivorship and death benefits paid for such member under the reciprocal system equals
the maximum death benefit payable under that system, subject to the following fimitations:

1. Such survivorship and death benefits shall be at least the amount of the member's
accumulated contributions plus the interest accrued thereon at the rate of two percent per annum

calculated as of the date of death; and

. 2.  If death is caused by service-connected (industrial) injury or disease in the reciprocal system,
the survivorship and death benefits shall be the amount of the member's accumulated contributions plus
interest accrued thergon at the rate of two percent psr annum cglcu_lated as of the date of death.

(Ord. 24681.)

3.36.3030 Special redeposit provisions.

. A, Aformer member of this retirement plan who terminated city employrhent, other than for
retirement or death, and who withdrew his or her accumulated contributions and the accrued interest
may redeposit such withdrawn contributions and accrued interest and become eligible for the benefits

under this Part 16 if the following requirements are satisfied:

1. ' The former member mests the requirements of Section 3.36.3010.
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2. The former member redeposits all contributions and accrued interest prewously withdrawn
plus the interest that would have been earned by such contributions and interest, at the retirement fund s
actual earnings rate had they remained on deposit in the retirement fund.

3. Such redeposit is made within the time and in the manner prescribed by the board, such time
not to extend beyond the date of such former member's retirement from this retirement plan or from a

reciprocal system, whichever first occurs.

B. Inthe event the former member begins redeposit under this section but before ail the amounts
specified in paragraph 2. of subsection A. above have been redeposited, the former member dles or

retires from this retirement plan or a reciprocal system:

1.~ Such amounts as have been redeposited shall be paid to the former member's estate in ihe
event of the member's. death; or

2. Such amounts as have been redeposnted shall be paid to the former member in the event of
the member's retirement. : .

(Ord.-24681.)

3.36.3040 Information and data,

On the request of a reciprocal system the board shall supply information and data necessary for
administration of the reciprocal system as it is affected by membership in and service credited under this .

retirement plan.

(Ord. 24681.)

- 3.36.3050 Interpretation of this part.
Interpretations of'the provisions of this Part 16 shall be made with reference to interpretations that

have been made relative to the California Public Employees' Retirement System - 1937 Act County
Employees' Retirement reciprocal provisions upon which these provisions are based.

(Ord. 24681.) : | o

3.36.3060 Modification of rights.

‘ All rights under this Part 16 are subject to modification as may be necessary to conformto
amendments to the Public Employees' Retirement Law or the County Employees' Retirement Law of
1937 as provided in California Government Code Section 20042.

(Ord. 24681.)

3.36.3070 Costs to be borne by city,

A The C|ty shall contribute to the retrrement fund such amounts as are actuarially determmed to be
necessary to provide funding for all additional costs incurred by this retirement plan because of the
payment of benefits provided by this Part 16 to any members which would not have been provided

- absent the adoption of this part.

B. The contributions required of the city, if any, shall be determined beginnihg with the actuarial
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y 1, 1997, or, if no valuation is performed as of that date, the first valuation
that an earlier actuarial valuation date may be used if the retirement board

determines that earlier contributions are required to maintain the actuarial soundness of this retirement

plan.

(Ord. 24681.)

Part 17

'PLAN-APPROVED DOMESTIC RELATIONS ORDERS*

*Editor's note: Ord. 27712, § 16, adopted May 16, 2006 amended Part 17, in its entirety, to read as

Sections:
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3.36.350Q
3.36.3510
3.36.3520
3.36.3530
3.36.3540
3.36.3550

3.36.3560

hersin set out. Prior to inclusion of said ordinance, Part 17 pertained to similar subject matter. See also
the Code Comparative Table, S .

Purpc;se and applicability,

Compliance with p!én-approved domestic relations orders.
"Domestic relations order" defined.

"Paﬁiciﬁant" defined. |

"Alternate payae" deﬂﬁed.

"P_lan-approved domestié relations order" defined.

Dissolution, termination or legal separation before the participant has

separated from city service. -

3.36.3570

Dissolution, termination or legal separation after the participant has

separated from city service.

3.36.3580

3.36.3590

3.36.3600
3.36.3610
3.36.3620
3.36.3630
3.36.3640

Combined account optidn.

Alternate distfibution option for alternate payee.

Separate account option.

Distribution of accumulated contributions in separate account,

Participant's redeposit of contributions refunded to alternate payes.
Monthly allowance for alternate payee.

Monthly allowance for participant.
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( a2 o
3.36.3650 Designation of beneficiary by alternate payee.

3.36.3655 No payments resulting in increased benefits.

3.36.3660 Disability retirement of participant.

~ 3.36.3500 Purpose and applicability.

A, The purpose of this Part 17 is to ‘set forth the requirements for plan-approved domestic relations
orders that may be awarded by a court in a dissolution of marriage, termination of domestic partnership,
or legal separation action with respect to community property rights in benefits provided by this plan.

B.  This part shall apply only in those dissolution of marriage, termination of domestic partnership,
or legal separation proceedings which are pending on January 14, 2000, in which the court has reserved
jurisdiction over the retirement benefits or has not yet awarded the benefits, or in which the court issues
a supplemental order with respect to the division. of the community property rights in benefits provided by

this plan.
C. If benefits are payable pursuant to a qualified domestic relations order that meets the

requirements of a domestic relations order as defined in Section 41 4(p) of the Internal Revenue Code,
then the applicable requirements of Section 414(p) of the Internal Revenue Code shall be followed by

the retirement plan.

(Ords. 27712, 28886.)

3.36.3510 Compliance with plan-approved domestic relations orders.

The board of administration shall comply only with domestic relations orders that are plan-approved
domestic relations orders pursuant to this Part. The board shall not authorize payments to an alternate
payee pursuant to any order that does not meet the requirements of a plan-approved domestic relations

order. :

(Ord. 27712.)

3.36.3520 "Domestic relations order" defined.
"Domeétic relations order" or "DRO" means any judgment, decree or order (including court approval

of a property seftlement agreement) which relates to community property rights in the case of a marital
dissolution, termination of domestic partnership, or legal separation and which is made pursuantto a

state domestic relations law.

(Ord. 27712.)

3.36.3530 "Participant” defined.

"Participant" means a member of this plan, a retired member of this plan, or a former member of this
plan who separated from city service but left his or her accumulated contributions on deposit with the

plan.

(Ord. 27712.)
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3.36.3540 "Alternate payee" defined.

A. "Alternate payee" means the spduse, doméstic partner, former spouse or former domestic
partner of a participant of this plan who, as a result of petitioning a court of competent jurisdiction for the
division of community property, has been awarded an interest in the benefits payable to a participant in

this plan.

B. A spbuse, domestic partner, former spouse or former domestic partner who is awarded an
interest in such benefits shall not be or become a participant of this plan by virtue of such award or the

payment of such benefits.
(Ord. 27712.)

3.36.3550 "Plan-approved domestic relations order” defined.
A. "Plan-approved domestic relations _order" means a domestic relations order which:

1. Sets forth an alternate payee's right to 'receive a portion of the benefits payabie {0 a
participant of this plan; -

2. Pursuant to Section 2610 of the California Family Code, orders the division of the community
interest in the benefits payable to a participant; and

3. Me,éts the requirements of this part.

B. ADRO s a plan-approved domestic relations order only if the pian'has' been joined in the
dissolution of marriage, termination of domestic partnership, or legal separation- action pursuant to
Chapter 6 (commencing with Section 2060) of Part 1 of Division 6 of the California Family Code.

C. ADROis a plan-approved domestic relations order ohly if the order clearly specifies that it:

1. Does not require the plan to provide any typg or form of benefit, or any option, not otherwise
provided under the plan; and

- 2. Does not require the plan to pro{/ide benefits (determined on the basis of actuarial value) in
- excess of those provided by the plan. o

D. A DROis not a plan-approved domestic relations order if it provides for any of the following:

1. Payrheht from this pjén to an alternate payee at any time prior to the daie the participant has
both separated from city service and begun to receive payments from this plan, except as provided in
Section 3.36.3600, Section 3.36.3620, or Section 3.36.3630. -

2. Payment from this plan because of the disability of the alternate payee, except as provided in
Section 3.36.3580 or Section 3.36.3660. '

3. Payment from this plan of any premium, or portion thereof, for medical or dental insurance .
coverage for the alternate payee.

4, Desighatfon of the alte_rnéte payee as a surviving spouse or surviving domestic partner for
the purpose of receiving any surviving spouse benefit, surviving domestic partner benefit, or death
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benefit provided under this plan on account of the death of the participant.

5. The alternate payee to make any contributions to the plan or the retirement fund or to
purchase service credit in the plan. : : :

(Ord. 27712.)

3.36.3560 Dissolution, termination.or legal separation before the participant has
separated from city service. | ' -_

If the marital dissolution, termination of domestic partnership or legal separation oceurs before the
participant has separated from city service, and the court orders the division of the community interest in
this plan pursuant to Section 2610 of the Family Code, then the DRO will be a plan-approved domestic
relations order if it mests the requirements of Section 3.36.3580 or Section 3.36.3600.

(Ord. 27712.)

3.36.3570 Dissolution, termination or legal separation after the participant has
separated from city service. :

If the marital dissolution, termination of domestic pértnership, or legal separation occurs after the
participant has separated from city service, whether for retirement, resignation or any other reason, and
the court orders the division of the community interest in this plan pursuant to Section 2610 of the Family

Code, then:

A. In order to be a plan-approved domestic relations order the DRO must satisfy the requirements
of Section 3.36,3580."

- B.  The separate account option set forth in Section 3.36.3600 shall not be available, and the DRO
shall not order the establishment of a separate account for the alternate payee.

C. The DRO shall not in 'any way change any election made by the participant at the time of
retirement or other separation from city service. ' ‘ '

(Ord. 27712.)

3.36.3580 Combined account option.

A. Ifthe court orders the divisioﬁ of the community interest in this plan pursuant to Section 2610 of
the Family Code, the board will comply with a DRO which divides the community property interests of a
participant and the participant's alternate payee, provided tha't’the DRO méets all of the following

requirements; '

1. Ié a plan-approved domestic relations order under Section 3.36.3550.

2. Includes the date of the marriage or the date of establishing the domestic partnership and the
date on which the parties separated. :

3. Includes the last known mailing address of the alternate payee covered by the order.

4. Specifies the amount or percentage of the participant's monthly benefit, or the participant's
accumulated contributions in the event the participant elects a withdrawal of accumulated contributions,
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which is to be paid to the alternate payee or specifies the manner in which such amount or percentage is
{o be determined.

5. Subject to Sections 3.36.3650 and 3.36.3660, specifies the. portion of the participant's -
monthly disability benefits which is to be paid to the alternate payee and the time when such payment to

the alternate payee is to commence:

a. Inthe event the participant retires for disability after the date of the dissolution of marri'age
or legal separation but prior to the time the participant is eligible to retire for service: or -

b. . In the event the participant haé already retired for disability as of the date of the
dissolution of marriage or legal separation. ) .

6. Specifies that the plan shall pay the alternate payee's portion of the benefits to the alternate
payee only at such time or times as the pian makes payments to the participant. '

7. ‘Speciﬁes that, unless the alternate payee has elected a life annuity option pursuant to
Section 3.36.3590, payments by the plan to the aiternate payee shalil terminate when payments to the
participant (or the participant's eligible surviving spouse or eligible surviving domestic partner) terminate.

8.  Specifies that the alternate payee shall not be entitied to payment from the plan of any
premium, or portion thereof, for medical or dental insurance coverage.

9. Specifies that the alternate payee shall not be deemed an eligible surviving spouse or eligible
surviving domestic partner under the terms of the plan,

10.  Specifies that the plan may offset any payments made by the plan to either party for any
amounts to which the other party was entitled, but which were erroneously paid to the party against

whom the offset is made.

B. Inaddition to the requirements of subsection A., the DRO may address the rights of the
alternate payee with respect to the following: ‘

1. In accordance with Section 3.36.3640, the right to designate a beneficiary.

2. The right to elect an alternate distribution option pursuant to Section 3.36.3590.
(Ord. 27712.) |

3.36.3590 Alternate distribution option for alternate payee,

A. Inthe event the alternate payee is awarded a combined account, the alternate payee may elect
an alternate distribution option as provided in this section by filing a written election with the refirement
board on a form provided by the secretary to the board: The election must be filed no eariier than the _
time the participant files an application for retirement and no later than thirty (30) days after the effective

date of the participant's retirement.

B. Any election made pursuant to the provisions of this section may be revoked by the alternate
payee provided that the revocation is made in writing and is filed with the retirement board no later than
thirty (30) days after the effective date of the participant's retirement. If the slection is not revoked within
thirty (30) days of the effective date of the participant's retirement, the election shall be irrevocable and
benefits shall be paid in accordance with the election and the provisions of this plan.
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C. - The aiternate distribution option consists of an election to have the actuarial equivalent of any
allowance payable to the alternate payee from the combined account applied to provide a lesser monthly

altowance to the alternate payee until the participant's death and, thereafter, to continue such lesser
monthly ailowance to the alternate payee for the life of the alternate payee.

D. Any age factor used in the calculation of benefits bayable under the alternate distribution option
shall be based on the ages of the participant and the alternate payee as of the date benefits first become

payable to the participant,

(Ord. 27712.)

3.36.3600 Separate account option.

A.  Ifthe court orders the division of the community interest in this plan pursuant to Section 2610 of
the Family Code, and the participant has not separated from city service at the time of the entry of the
DRO, the court may order that the accumulated employee contributions and service credit attributable to
periods of the participant's service during the marriage shall be divided into two (2) separate and distinct
accounts in the name of the participant and alternate payes, respectively. : '

B. Any accumulated contributions or‘sérvic"e credit that are not explicitly awarded by the DRO shall
be deemed to be the exclusive property of the participant.

'C.  The board will comply with a DRO which orders the establishment of separate accdunts
provided that the DRO meets all of the following requirements: '

1. Is a plan-approved domestic relations order under Section 3.36.3550.

2. Includes the date of the marriage or date of establishing the domestic partnership and the
date on which the parties sepa;ated. ‘ :

3. Includes the fast known mailing address of the alternate payee covered by the order.

4. Specifies the amount or percentage of the accumulated contributions and service credit to be
credited to the alternate payee's separate account or specifies the manner in which such amount or

percentage is to be determined.
5.  Spedifies the rights of the alternate payee with réspect to the following:

& Inaccordance with Section 3.36.'3610,' the right to a refund of accumulated employee
contributions and interest. : : ‘

b.  Inaccordance with Section. 3.36.3630, the Arigh't to receive a monthly allowance.
¢. Inaccordance with Section 3.36.3640, the right-to designate a beneficiary.

8. Specifies that, in the capacity of alternate payee, the alternate payee shall not be entitled to
any of the following: . ‘ : '

a. Payment from the plan because of the disability of the alternate payee,

b.  Payment from the plan of any death benefit or survivor's benefit payable because of the
death of the participant. . : ' ‘
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c. Payment from the plan of ra'hy premium, or portion thereof, for medical or dental insurance
coverage. - _

(Ord. 27712.)
3.36.3610 Distribution o'f'a_(r:cur.nulated‘ contributions in separate account.

A."  If the court orders the establiskment of separate accounts pursuant to Section 3.36.3600 and,
as of the date of entry of the DRO with the court, the participant is entitled to less than ten (10) years of
service credit in this plan, the alternate payee shali receive a distribution of the accumulated
contributions and credited interest placed In the alternate payee's account.

B. If, as of the date of entry of the DRO with the court, the participant is entitled to ten (10) or more

years of service credit in this plan, the alternate payee may elect to receive a distribution of the
accumulated contributions and credited interest placed in the alternate payee's account,

1. The alternate payee may make such election at any time after the establishment of the
alternate payee's separate account.

2. The alternate payee shall make such election by filing an application for distribution with the
secretary to the board on a form provided by the secretary.

C.  Any distribution of accumulated contributions made to an alternate payee shall be effective
when the plan deposits in the United States mail a warrant drawn in favor of the alternate payee and
addressed to the latest address for the alternate payee on file with the plan, or to such other address as

is specified in writing by the alternate payes,
D.  Once a distribution made pursuant to this section becomes sffective:
1. The alternate payee may not cancel the refund or revoke the election for distribution.

2. The alternate payee shall be deemed to have permanently waived all rights in this Plan and
all rights to the payment of any other benefits pertaining to the service credit or accumulated -
contributions, or both, in the alternate payee's separate account; and

3.  The alternate payee shall have no right to redeposit the distribdted accumulated
contributions, S

(Ord. 27712.)
3.36.3620  Participant's redeposit of contributions refunded to alternate payee.

If an alternate payee receives a refund under Section 3.36.3610, the participant may eJedt to
redeposit the accumulated contributions and interest refunded to the alternate payee and to receive
credit for the service that had been allocated to the alternate payes.

A.  Such election shall be made within five (5) years after notice to the participant from the

secretary to the board of the participant's option to redeposit the contributions.

B.  The participant shall make such election by filing; a written statement of election with the
secretary to the board on a form provided by the secretary. o

C. Ekcept as provided in paragraph 1. of subsection F. below, the participant shall not be entitled
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to receive credit for the service that had been allocated to the alternate payee unless, prior to the date
the participant retires the participant redeposits: :

1. All contributions and interest distributed to the aiternate payee; plus

- 2. All additional interest which would have been earned on the distributed contributions and
interest at the actual rate earned by the refirement fund, as of the date the participant elects to redeposit,
if the contributions and interest had not been distributed to the alternate payee; plus

3. Interest on the unpaid balance from the date the paft‘iéipént'_electé the redeposit to the date
all such moneys and interest are fully redeposited into the retirement fund, at the actuarial rate in effect

L

on the date the participant files the election.
D.  Such redeposit shall be made within the time and in the manner provided by the board.

E. If the participant does not nﬁéke the election within the time provided herein, the participant shall
be deemed to have elected not to have such service credited to the participant,

F.  If the participant elects to redeposit contributions and interest refunded to the alternate payee
but does not redeposit all required amounts plus interest within the time and in the manner provided by

the board, then:

1. Ifthe failure to complete the redeposit is because of the death of the participant, while a
member of this plan but prior to retirement, the participant shall be credited with the amount of service
which is determined by the board to be attributable to the amount of payments made as of the daie of

the participant's death.

2. Ifthe failure to complete the redeposit is for any reason other than the death of the
participant prior to retirement, any payments made pursuant to the election shall be credited to the
participant's accumulated contributions account but the participant shall receive no service credit that

had been allocated to the aiternate payes.

(Ord. 27712.)

3.36.3630 Monthly allowance for alternate payee.

A.  An alternate payee who has been awarded a separate account shall be paid a montﬁly
allowance from the retirement fund, for the life of the alternate payee, if all of the following conditions are

satisfied:

1. The alternate payee has not received a refund of accumulated confributions.

2. Notwithstanding any service credit awarded to the alternate payee as of the date the |

alternate payee files an application for monthly behéﬁts:
a. The participant is eligible to retire for service under provisions of this plan; or

. b. Inthe case where the participant retired for'd.isability or died prior to becoming eligible for
service retirement, the participant would have been eligible to retire for service had the participant

continued working; or :

¢. Inthe case of a participant who left city service without retiring, the participant is eligible to
receive a monthly allowance under Section 3.36.1640, or would have been eligible had the participant
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not elected a refund of his or her accumu[ated contributions.
3. . The alternate payee has attained at least fifty (50) years of age.

4. The alternate payee files a written application for monthly benefits with the secretary to the
board on a form provided by the secretary. .

5. - The board approves the payment 6f such monthly aflowance.

B. The monthly allowance to the alternate payee shall begin to accrue on the later of the date
designated in the alternate payee's application or the day following the date of the court order dividing
the community property of the participant and the alternate payee. In no event shall the monthly
allowance begin to accrue earlier than the first day of the month in which the alternate payee's

application is received by the secretary to the board.

C. Subject to the provisions of Section 3.36.3650 and 3.36.3660 and subsection D., unless a
different calculation is expressly provided in the domestic relations order: '

1. - Inthe case where the participant separated from service prior to February 4, 2000, and
subject to a maximum of forty (40) percent of the participant's final compensation, the amount of the
monthly allowance payable to the alternate payee shall be: '

a. Two and one-half (2 1/2) percent of the particibant's final compensation fdr each of the
first ten'(10) years of service credit credited to the alternate payee's separate account; plus

- b, Three (3) percent of the participant's final compensation for each year of service credit
credited to the alternate payee's separate account that is in excess of ten (10) years.

2. Excépt as provided in paragraph 3. or paragraph 4. below, in the case where the participant
separates from service on or after February 4, 2000, and subject to a maximum of forty-two and one-half
(42 1/2) percent of the participant's final compensation, the amount of the monthly allowance payable to

the alternate payee shall be:

& Two and one-half (2 1/2) percent of the participant's final compensation for each of the -
first ten (10) years of service credit credited to the alternate payee's separate account; plus

b.  Three (3) percent of the participant's final compensation for each of the next two and one-
half (2 1/2) years of service credit credited to the alternate payee's separate account; plus Co

¢. Four (4) percent of the participant's final compensation for each year of service credit _
credited to the alternate payee's separate account that is in excess of twelve and one-half (12 1/2)years.

3. Inthe case where the participant was employed in the police department and sepérates from -
service on or after July 1, 2008, and subject fo a maximum of forty-five (45) percent of the participant's
final compensation, the amount of the monthly allowance payable to the alternate payee shall be:

a. Two and one-half (2 1/2) percent of the par,ticipant's final compensation for each of the
first ten (10) years of service credit credited to the alternate payee's separate account; plus

b. Four (4) percent of the participant's ﬂnal'compénsation for each year of service credit
credited to the alternate payee's separate account that is in excess of ten (10) years.

4.  Inthe case where the péﬂicipant was employed in the fire depértment and separates from
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service on or after July 1, 2008, and subject to a maximum of forty-five (45) percent of the participant's
final compensation, the amount of the monthly allowance payable to the alternate payee shall be:

a. Inthe case where the alternate payeé's account is credited with less than fen (10) years
of service credit, two and one-half (2 1/2) percent of the participant's final compensation for each year of
service credit credited to the alternate payee's separate account.

. b. Inthe case where the alternate payee's account is creditéd with ten (10) or more years of
service credit, three (3) percent of the participant's final compensation for each year of service credit
credited to the alternate payee’s separate account,

D.  Inthe event the alternate payee elects to receive a monthly benefit before the nonmember
spouse reaches age fifty-five (565), the alternate payee's monthly benefit shall be reduced by an amount
calculated in the same manner as the reduced monthly service retirement allowance of a member under

subsection B. of Section 3.36.810.
~E. Forthe purposes of this section:

1. Ifthe alternate payee elects to receive a monthly allowance prior to the date the participant
retires, "final compensation" means the monthly final compensation of the participant as of the effective
date of the first payment of the aiternate payee's allowance. . -

2. If the participant retired either for service or disability prior to the effective date of the _
payment of the alternate payee's allowance, “final compensation" means the monthly final compensation
used in calculating the participant's retirement allowance.

F.  Monthly aliowances payable to the alternate payee shall be increased by cost-of-living
adjustments in accordance with Chapter 3.44, C -

(Ords. 27712, 27721, 28300.)

'3.36.3640 Monthly allowance for participant.

A.  Ifthe court orders the establishment of separate accounts pursuant to Section 3.36.3600 and,
as of the date the participant separates from service, the alternate payee has not received a distribution
pursuant to Section 3.36.3610, then the monthly allowance payable to the participant upon the
participant's eligibility for a monthly allowance shall be: B o

1. The month'ly allowance that would be payable to the participant if no separate account had
been established, less '

2. The monthly allowance payable to the alternate payee pursuant to subsection C. of Section
3.36.3630. - : ' ' ' . :

B. If the court orders the establishment of separate accounts pursuant to Section 3.36.3600 and,
as of the date the participant separates from service, the alternate payee has received a distribution
pursuant to Section 3.36.3610 but the participant has received credit pursuant o Section 3.36.3620 for
the service that had been allocated to the alternate payee, then the monthly allowance payable to the
- participant upon the participant's eligibility for a monthly allowance shall be the monthly aliowance that
- would be payable to the participant if no separate account had been establishead,

C. If the court orders the establishment of separate accounts pursuant to Section 3.36.3600 and,
as of the date the participant separates from service, the alternate payee has received a distribution
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pursuant to Section 3.36.3610 and the participant has not made a redeposit pursuant to Section
3.36.3620, then the monthly allowance payable to the participant upon the participant's eligibility for a

monthly allowance shall be:

1. - The monthly allowance that would be payable to the participant if no separate account had
been established, less -

i

2. The monthly allowance that would have been payable fo the alternate payee pursuant o
- subsection C. of Section'3.36.3630 if the alternate p‘alyee= had not received a distribution.

(Ord. 27712.)

3.36.36'50' Desi'gha'tion of beneficiary by alternate payee.

A. The aiternate payee who has been awarded a combined account may designate a beneficiary
to receive amounts which would be payable to the alternate payee but for the death of the alternate

payee.

B. The alternate payee who has been awarded a separate account may designate a beneficiary:

1. Toreceive the accumulated contributions in the aiternate payee's account in the case where
the alternate payee dies prior to receipt of payment. '

2. Toreceive any accumulated contributions remaining in the alternate payee's separate
account or to receive any.-unpaid allowance payable at the time of the alternate payee's death. _

C. The beneficiary shall be a natural pérson or persons. The designation may be by ciass, in which
case the members of the class living at the time of the alternate payee’s death shall be entitled as
beneficiaries and shall take in equal shares unless otherwise specified by the aiternate payee.

D. A designation of a beneficiary shall be filed with the secretary to the board on a form provided
by the secretary.

E. The alternate payee may revoke or change ihe designation of a beneficiary at any time prior to
the nonmember spouse's death. Any revocation or change of a designation of a beneficiary shall be in
writing on.a form provided by the secretary to the board, shall be notarized by a notary public, and shall

be filed with the secretary.

F. If the alternate payee does not designate a beneficiary or if all designated beneficiaries
predecease the alternate payee: e »

_ 1. in -the‘ca‘se of a élternate payee who has been awarded a combined account, any payments
which would have been made to the alternate payee but for the death of the alternate payee shall be

paid to the alternate payee's estate.

2. In the case of an alternate payee who has been awarded a separate account, any
accumulated contributions remaining in alternate payee's separate account and any unpaid monthly
allowance payable at the time of the alternate payee's death shall be paid to the alternate payee's

~ estate. :
G.  Nothing in this section shall be deemed to mean that-any aiternate distribution option elected by

an aiternate payee shall continue beyond the death of the alternate payee. Payments of any-amounts
under an alternate distribution option cease upon the death of the alternate payee, Payment of any such
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amount to the alternate payee's beneficiary or estate is expressly limited to the monthly allowance, or
portion thereof due but unpaid for the month in which the death of the alternate payee occurs.

(Ord. 27712.)

3.36.3655 No payments resulting in increased benefits.

A.  Underno circum3§én'ces,,shail the board or this plan be required to ma_ke- payments in any .
manner that would result in an increase in the amount of benefits provided under this plan.

B. All benefits payable from this plan shall be determined on the basis of the actuarial assumptions
and interest rates that are specifically set forth in this plan, or the economic and demographic actuarial
assumptions and interest rates adopted by the board in those instances where’the board has such

authority under the provisions of this plan.

C. Any age factor used in calculation of benefits to the alternate payee shall be based on the age
of the alternate payee at the time benefits commence or, in the case where the alternate payee elects an
alternate distribution option pursuant to Section 3.36.3590, as of the date bensfits first become payable

to the participant.

(Ord. 27712.)

13.36.3660 Disability retirement of participant.

A. Ifthe participarit retires for disability, the combined benefit payments to both the participant and V
the alternate payee shall not exceed the amount that would otherwise have been paid to the participant -

alone.

B. Inthe case where the alternate payee has been awarded a separate account, no payme’ht shall
be made to the alternate payee until such time as the participant would have been eligible for a service
retirement had the participant continued working. Disability benefits shall be allocated between the

participant and the alternate payee as follows:

- 1. Until the date the participant would have been eligible for a service retirement or the date the '
alternate payee applies to receive a monthly allowance, whichever date is later, disability retirement
benefits shall be pald to the participant without regard to the service credit awarded to the alternate

payee.
2. Once the participant would have been eligible for a service retirement had the participant

continued working and the alternate payee applies to receive a monthly allowance from the retirement”
fund, the amount of the monthly aliowance payable to eéach party shall be determined as though the

participant had retired for service.
(Ord. 27712.)

. Part18 o
PURCHASE OF ELIGIBLE PRIOR MILITARY SERVICE

Sections;

3.36.3700 Eligible prior military service.
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3._36:3710 Eligibility requirements.

3.36.3720  Cost of additional benefit for military service.
3.36.3730 Method of paymenf. . |
3.36.3740 Service credif.

3.36.3750 | Limitations.

3.36.3760 Costs of actuarial determinations.

3.36.3700  Eligible prior military service.

A.  Subject to the conditions, limitations and requiremehts of this Part 18, a member of this plan
may purchase service credit in this plan for eligible prior. military service. .

B.  For the purpose of this part, “eligible prior military service" means active service with the Armed
Forces or the Merchant Marine of the United States, including time during any period of rehabilitation
afforded by the United States government other than a period of rehabilitation purely for educational
purposes, where all of the following conditions are satisfied: -

1. The military service Was performed prior to the member's first employment by the City of San
José,

2. The military service is not eligibie for servi'ce credit in this plan under any provisions other
_than this Part 18.

‘ 3. The member does not receive any service credit toward a military pension for the same
period of time. .

4. The member does not receive any service credit in a reciprocal system (as described in Part
16 of this chapter) for the same period of time. ‘

5. The miiitary service is continuous; provided, however, that a member may select which of
two or more periods of continuous military service for which the member elects to purchase service

credit in this plan. ‘

6.  The military service for which the member elects to purchase service credit does not exceed
four years. : - x

C. Inthe event there is any dispute regarding a member's eligibility to purchase prior military
service, the amount of eligible prior military service, the confributions required or the actuarial reduction
in the monthiy retirement benefit required for the purchase, or the amount of service to be credited to a
member, the board shall determine the issued based on the relevant information presented to the board.

(Ord. 26464.)

3.36.3710  Eligibility requirements.

In order to purdhase service credit for eligible prior military service, the member must satisfy all of the
following conditions: : : :
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A.  The member must separate from city service by reason of retirement on or after August 21,
2001. A person who separates from city service for any reason other than retirement shall not be eligible
to purchase service credit for eligible prior military service, regardless of whether the person elects fo

¥

leave his or her coniributions on deposit with the retirement fund.

B. The member must file with the secretary to the retirement board a written notice of election to
purchase service credit for sligible prior military service.

C. Wiithin thirty days after filing the notice of election, the member must retire for service or .
disability under the provisions of this chapter.

D. The member must make an irrevocable election to pay the full cost of the additional benefit to
the member as determined pursuant to Section 3.36.3720. : ‘

(Ord. 26464.)

3.36.3720 Cost of additional benefit for military seNice.

A.  The member shall pay the full cost of-any and all additional benefits that accrue to the member
or the member's survivors as a result of the purchase of service credit fc_Jr eligible prior military service.

B. . The cost of the additional benefits shall be actuarially determined as the difference between (a)
the value of the benefits calculated including service credit for the eligible prior military service and (b)
the value of the benefits calculated without service credit for the eligible prior military service.

C. The cost of the additional benefits shall b'e determined using the interest rate and life
expectancy tables used in determining the actuarial equivalents of the optional settlements provided

under Part 9.5 of this chapter.

D.  The cost of the additional benefits shall include cost-of-living-adjustments provided under
Chapter 3.44. .

E. For any member who, at the time the notice of election is filed, would not be eligible for a
service retirement pursuant to this chapter unless the member received service credit for the eligible
prior military service, the cost of the additional benefits shall be determined assuming that the member's
final compensation would remain unchanged from the date of the member's retirement to the date the
member would have first been eligible for a service retirement had the member not elected to purchase

service credit for eligible prior military service.
F. - If the member elects the installment payment option under Section 3.36.3730.A.2, the

calculation of the cost of the additional benéfits shall include an interest factor on the outstanding
balance. The interest factor shall be at the interest rate used in determining the actuarial equivalents of

the optional settlements provided under Part 9.5 of this chapter.

(Ord. 26464.)

3.36.3730 Method of payment.
A. The member must pay the full cost of the additional benefit;
1. By making a lump sum payment to the retirement fund prior to the member's retirement;

provided, however, that this option shall not be permitted if such payment would exceed the limitations of
Section 415 of the Internal Revenue Code; or

http://saniose.amlegal.com/alpscrints/zet-content.asnx 5/29/2012




( | . { Page 435 of 436
2. By making instaliment payments by executing an irrevocable written election to have the
member's monthly retirement benefit actuarially reduced for a period of time selected by the member:

provided that such period shall not exceed eight years from the effective date of the member's ,
retirement, and provided that the payments do not exceed the flimitations of Section 415 of the Internal

Revenue Code; or

3. By making a combination of a lump sum payment and installment payments as described in
paragraphs 1. and 2. above,

8.  No person shall be permitted to purchase service credit for eligible prior military service by
making instaliment payments if; _ _ : ~

1. The required actuarial reduction would exceed the monthly retirement benefit otherwise
payable to the member; or '

2. The required deduction from a surviving spouse's benefit under Section 3.36.3740.B. would
exceed the monthly benefit otherwise payable to the surviving spouse. :

(Ord. 26464.)

3.36.3740 Service credit.

A. Upon the member's retirement, the member shall be given servicé credit for the eligible prior
military service the member has elected to purchase. : '

B. Ifa member elects to purchase service credit for eligible prior military service and pay the
contributions and interest specified in this part by making installment payments but fails to complete the
required payments because of death before the end of the installment payment period, the unpaid
contributions and interest shall be deducted from any benefits paid to an eligible surviving spouse. Such
deductions shall be in the same dollar amount as the amount of the actuarial reduction in the member's
benefit and shall be made for the time remaining in the installment payment period elected by the

member,

(Ord. 26464.)

3.36.3750 Limitations.

Under no circumstances shall the service credit for eligible prior military service be included in the
determination of service credit for qualification for medical benefits provided under Part 14 of this
chapter or for the qualification for dental benefits provided under Part 15 of this-chapter. ‘

(Ord. 26464.)

3.36.3760 Cbsts of actuarial determinations.

The retirement plan shall bear the cost of one caicutation of the full cost of the additional benefits. In
the event the member fails to retire within thirty days of filing the notice of election described in Section
3.36.3710, cost of the additional benefits shall be recalculated so that it is determined within not more
than thirty days prior to the effective date of the member's retirement and the member shall bear the cost

of such calculation. '

(Ord. 26464.)
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San Jose, CA Code of Ordinances

Chapter 3.40 :
INCREASE IN CERTAIN MONTHLY ALLOWANCES

Sections:

3.40.010 Increases in certain monthly 'retifement allowances payable for any month after
December 31, 1968, ' - .

3.40.020 Increases payable to t_:ertéin survivors of certain deceased members or former
members of certain city retirement plans who retired on or prior to December 31, 1966.

3.40.030 Increases payable to certain survivors of certain deceased members of certain city
retirement plans or systems who died on or prior fo December 31, 1966, while still in the service

of the city and prior to retirement.

3.40.040 . Increases payable for any month after December 31, 1 968, pursuant fo Section
3.36.1630 or 3.36.1790 to certain survivors of certain deceased former mambers of the city
retirement system of which the above sections are a part, who died on or before December 31,
1966, after leaving the service of the city and before becoming entitled to any allowance under

said sections.

3.40.050  Determination of time of retirement,

3.40.060 Limitations and exceptioﬁs-. .

3.40.070 Ingreased cost.s to be charged to city.

3.40.080 Reserved power of council to anﬁend, modify or're_beal provisions of Chapter 3.40.

3.40.081 Increases in certain monthly retirement aliowances and survivorship allowances
payable for any month after July 1, 1980.

3.40.010 - Increases in certain monthly retirement allowances payéble for any month after December.
31, 1968. ' ' '

Subject to and except as otherwise provided by other provisions of this Chapter 3.40, each monthly retirement
allowance which becomes payable under any retirement plan or system of the city (excepting the Federal Old Age and
Survivor's Insurance System or any other federal or state social security system) for any month after. Decamber 31,
1968, to any member or former member of any such city retirement plan or system because of his retirement under such
city plan or system on or before December 31, 1966, from or on account of his service to the city, shall be increased by
the percentage set forth in the following Table 1 opposite the perlod of time within which stich member or former
member retired from or because of service to the City of San José, as follows: -

Table 1

Periodof Time |Percentage
Jan. 1,1939, fo Déc. 31, 1941 " [1848 "~

Jan. 1, 1942, to-Dec. 31, 1942 . [136.2

Jan, 1, 1943, to Dec. 31, 1943 |98.1

Jan. 1, 1944, fo Dec..31,1945 {97.2

{Jan. 1, 1946, to Dec. 31, 1946  {85.2

Jan. 1, 1847, to Dec. 31,1948, [62.1

Jan. 1, 1949, to Dec. 31, 1949  [486

Jan. 1, 1950, to Dec, 31, 1950  [51.4

Jan. 1, 1951, to Dec. 31, 1954 39.7
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Jan, 1, 1952, to Dec. 31, 1955 [33.3
Jan. 1, 1956, to Dec. 31, 1956  {30.6
Jan, 1, 1957, to Dé¢, 31, 1957~ |25.2
Jan. 1, 1958, to Dsc. 31, 19568  [20.7
Jan. 1, 1959, to Dec. 31, 1959 19.8
Jan. 1, 1960, to Dec. 31, 1960 17.1
Jan. 1,1961, to Dée, 31, 1861 [16.2
Jan. 1, 1962, to Dec.' 31, 1962  |14.4
Jan. 1, 1963, to Dec. 31, 1963 [12.6
Jan, 1, 1864, to Dec, 31, 1964 [10.8..
Jan. 1, 1965, to Dec. 31, 1865  [9.0
Jan. 1, 1966, to Dec. 31, 1966 7.2

(Prior code § 2904.400.)

3.40.020 Increases payable to certain survrvors of certaln deceased members or former members of
certain city’ retlrement plans who retrred on or pnor fo December 31, 1966.

Sublject to and except as otherwise provided by other provlstons of this Chapter 3.40, each monthly survivorship
allowance which becomes payable under and pursuant to the provisions of Part 8, survivorship and death benefits of
Chapter 3.36 of this Code, or under and pursuant to the provisions of Part 19, Optional Settiements of Chapter 3.24 of
this Code, or under and pursuant to the provisions of Sectfon 3.36.1630 or 3.36.1790 or for any month after December
31, 1968, to any beneficiary (designated pursuant to Section 3.24.1920, 3.24.1930 or 3.24.1940 of this Code), or any
survivor, of any deceased member or deceased former membar of the crty retirement plan or system of which the above
provisions of the San José Municipal Code are a part who retired on or prior to December 31, 1866, under and pursuant
to such retirement plan or system from or on account of his service to the city, shall be increased by the percentage
specified in Table 1 set forth in the preceding Section 3.40.010 opposite the period of time within which such member or

former member refired from or on account of service to the city. -
(Prior code § 2904.401.)

3.40.030 Increases payable to certain survivors of certaln deceased members of certain city
retirement pfans or systems who died on or prior to December 31, 1966 thIe stilf in the servrce of the

city and prior to retirement,

Sub;ect to and except as otherwise provided by other provlsrons of this Chapter 3.40, each monthly survivorship
allowance which becomes payable under and pursuant to the provisioris of Part 8, Survivorship and Death Benefits of
Chapter 3,36 of this Code, or under and pursuant to the provisions of Section 3.24.2040 of the San'José Municipal
Code, for any month after December 31, 1968, to any survivor of any deceased member, of the ity retirement system or
plan of which the above provisfons of the San José Municipal Code are a part, who died on or prior to December 31,
1966, while still in the service of the city and prior to retirement, shall be increased by the percentage specified in Table
1 set forth in Section 3.:40.010 of this chapter opposite the period of time within whtch safd deceased member died,

(Prior code § 2904.402.)

:3.40.040 Increases payable for any month after December 31, 1868, pursuant to Section 3.36. 1630 or
3.36.1790 to certain survivors of certain deceased former members of the city retirement system of’
which the above sections are a part, who dled on or before December 31, 1966, after leaving the
service of the city and before becoming entitled to any allowance under sald sections.

Subject to and except as otherwise provided by ¢ other provrslons of this Chapter 3.40, each monthly survivorship
allowance which becomes payable under and pursuant to the provisions of Section 3.36.1780 of this Code for any
‘month after December 31, 1968, to any survivor of any deceased formér meniber of the city retirement plan or - system of
which the above code provisions are a part, who died on or prior to December 31, 1968, after leaving the service of the
city and before becoming entitled to any allowance under Section 3.36.1630 or Section 3.36.1790 of this Code, shall be
increased by the percentage specified in Tabie 1 set forth in Section 3. 40 010 opposite the penod of time within which

such former member died.
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(Prior code § 2004.403.)

3.40.050 Determination of time of retirement. . .

For purposes of this Chapter 3.40, a member or former member of any retirement plan or system of the city whose
employment by the city was terminated by his retiring therefrom pursuant.to such plan or system shall be deemed to
have retired from service of the city as of the day immediately following the Iast day of his employment by the city: and a
member or former member of any sich retrement pian or system whose employment by the clty was terminated by
resignation, layoff or discharge prior to the time he became eligible inder monthly retirement allowance, but who
subsequently became eligible under said plan or system to receive a monthly ailowance pursuant to the provisions of
Section 3.24,510, 3.36.1630 or 3.36.1790 of this Code or any other provision of any retirement plan or system of the city
which permits a member of any such plan or system, upon termination of his employment with the city, to leave his
contributions in the plan or system, pay subsequent additional contributions as may be required and subsequently, upon
reaching a specified age, receive a monthly aliowance under such plan or system on account of his.previous service
with the city, shall be deemed fo have retired on account of his service to the city as of the first day of the first month for
which he receives or is entitled o receive, a monthly allowance pursuant to the above-specified sections or provisions,
and In'such case his said morithly allowance shail be deemed to be a monthly retirement allowance, ' -

(Prior code § 2904.404.)

3.40.060 Limitations and exceptions.

A. Anything elsewhere in this Chapter 3.40 to the contrary hotwnhstanding. none of the provisions of this Chapter
3.40 shall be deemed to authorize or provide for: .

1. Any increase in the amount of any monthly allowance which was, is or may become payable under any
retirement plan or system for any month, or portion thereof, preceding January 1,'1969; '

2. Anyincrease in the amount of any monthly allowance which was, is or may become payablé to ahy member
or former member of any retirement plan who did not retire thereunder on or prior to December 31, 19886, or who, if he
did retire thereunder on or prior to said date, is not living as of January 1, 1969; or

3. Anyincrease in the amount of any monthly allowance which was, is or may become payable to any survivor A
or survivors of any member or former member of any retirement plan who retired or retired thereunder after December

31, 1966; or

4. Anyincrease in the amount of any monthly allowance or portion thereof purchased by additional
contributions of any employee pursuant to the provisions of Secfion 3.20.400, 3.20.410, 3.24.590 or 3.24.740, or other

similar sections of the San José Municipal Code; or :

5. Anyincrease in the amount of any allowance or payment paid, payable or made pursuant to the Workmen's
Compensation Act of the state or other similar law, ordinance or regulation; or

B. Anyincrease in the amount of any allowance or payment paid, payable 6r made pursuant to the provisions of
Section 3.24.510 of this Code unless the member or former member because of whose service such an allowance is
payable has or had to his credit in the retirement system of which said section is a part, at the time of commencement of

his retirement, at least five years of service.
(Prior code § 2004.4065.)

3.40.070 Increased costs to be charged to city.

The respective retirement boards of the city shall, for those retirement plans or systems over which they have.
jurisdiction, compute the amounts by which the increased monthly retirement allowances and increased maonthly
survivorship allowances paid pursuant to the provisions of this Chapter 3.40 exceed the monthly retirement allowances
and monthly survivorship allowances which would otherwise be payable under such plans or systems in the absence of
this Chapter 3.40, and shall charge any such increase (o the cily, so that there shall be no increase in contributions
required from employees or from those entitled to such increases. The city shall, each quarter year, reimburse each -
retirament system for the amount of such increases in the preceding quarter years because of the provisions of this

Chapter 3.40.
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(Prior code § 2804.406.)

3.40.080 Reserved power of counéil to amend, modify or repeal provisions of Chapter 3.40.

The city councll may amend, modify or repeal all or any of the provisions of this Chapter 3.40 any time or from time-
to-time in order to Increase, reduce or exlinguish the increase In monthiy allowances herein provided for, and the
enactment of this chapter shall not in any way be deernied togive any person any irrevocable or vested right to the
increases herein provided for, such Increases being granted subject to the réservations herein mentioned.

(Prior code § 2904.407.)

3.40.081 Increases in certain monthly retirement allowances and survivorship allowances payable
for any month after July 1, 1980. : _ '

Subject to the provisions of Section 3.40.080, each monthly retirement allowance and each monthiy survivorship-
allowance which becomes payable to any person by reason of the provisions of any retirement plan or system of the
city, not including this section, by reason of the retirement or death of a member, on or before June 30, 1675, in the case
of a member of the retirement systems embraced by Chapters 3.16, 3.20, 3.24 and 3.28 of the San José Municipal
‘Code, and on or before June 30, 1972, in the case of a member of the systems embraced by Chapters 3.32 and 3.36 of
the San José Municipal Code, shall be increased each month from and after July 1, 1980, in the case of retirement
allowances by the amount of four dollars and eighty-eight cents times the full yéars of $érvice of the member fo whom
payment is made, and in the case of survivorship allowances by the amount of two doltars and forty-four cents times the
full years of service of the deceased member to whose survivor payment is made. Notwithstanding the foregoing, If
monthly survivorship allowances are to be paid to more than one survivor of a deceased member, in no‘event shall the
total of all monthly retirement allowances to be paid to all such survivors exceed the sum of two dollars and forty-four
cents times the full years of service of the deceased member, and the monthiy survivorship allowance of each survivor

shall be increased in accordance with the following formuia:

Amount of monthly =8$2.44 x Full years of serviceof x - Amount of monthly survivorship allowance
survivorship allowance deceased member paid to the particular; survivor in question
tobepaidioa . ' : Total monthly

particular ‘survivor : _ survivorship allowance
- paid fo all survivors of
the deceased member .

In no event shall any such Increase provided for herein apply or be paid to any member who retires for service with
less than five years of service or to the survivor of any such member. Any increases provided for hereunder shall be
funded pursuant to Section 3.40.070. .

(Ord. 20316}
Chapter 3.4&

SURVIVORSHIP ALLOWANCES FOR SURVIVING SPQUSES OF FORMER MEMBERS OF POLICE OR.
' ‘ FIRE DEPARTMENT : '

Secﬁoné:
3.41.010  Definitions.
3.41.020 Regular survivorship allowance.
3.41.030 Cost-of-living increases or decreases.

3.41.040 Costs to be borne by 6ity.

3.41.050 Reserved power of council to amend, rriodify or repeal provisions of this chapter.

3.41.010 Déﬁnitlons_.
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( { ‘
Unless the context otherwise requires, as used in this chapter the following terms have the following meanings:

1. " Chapter 3.32 plan” means the police and fire départment refirement plan established under Chapter 3.32 of
Title 3, including any retirement plan continuéd in existence under said Chapter 3.32.

2. "Former member" means a former member of the police department or fire department who retired (for
service or disability) under the Chapter 3.32 plan prior to April 12, 1960, and died after December 31, 1979.

3. "Surviving spouse" means the person surviving a former. member to whom such former member was married
both at the time of such former member's retirement and at the time of such former member's death, and no other

person.

4. "Former member's retirement allowance” means the amount of monthly retirement allowance which a former
member was entitied to receive unider the Chapter 3.32 plgn, including increases therein up to the time of his death .
authorized under the provisions of Chapter 3.40 and Chapler 3.44 of Title 3; :

(Prior code § 2904.420; Ord. 20041.)

3.41.020 Regular survivorship allowance.

. Upon the death of a former member, the surviving spouse of the former member shail, upon the death of the
decedent and until the death of such surviving spouse, be entitled to receive, and shall be paid, a monthly survivorship
allowance equal to fifty-six and twenty-five hundredths percent of the former member's retirement allowance.

(Prior code § 2904.421; Ord. 20041.)

3.41.030 ~ Cost-of-living increases or decreases.

The survivorship allowance payable under the provisions of Section 3.41.020 shall be increased or decreased in the
same way that survivorship allowances subject to the provisions of Chapter 3.44 of Title 3 are increased or decreased
under the provisions of said Chapter 3.44; provided that in no event shall any survivorship allowance authorized under
this chapter ever be decreased below the amount the recipient is entitied fo under Section 3.41.020. To this end, the -
provisions of sald Chapter 3.44 shall be deemed to apply to the survivorship allowance provided for under this chapter,
butonily to the extent necessary to effectuate the purposes of the preceding sentence. To the extent that any of the
provisions of said Chapter 3.44 are not required fo effeciuate said purposes, they shall not be deemed to apply to this
chapter; and to the extent that any of the provisions of said Chapter 3.44 are inconsistent with the provisions of this
chapter, the provisions of this chapter shall govern and control. (For example, and without limiting the generality of the
preceding sentence, the provisions of Section 3.44.020 shall not be deemed to apply to this chapter.)

(Prior code § 2904.422; Ord. 20041,)

3.41.040 Costs to be borne by city.

The cost of the survivorship allowance provided under Sections 3.41.020 and 3.41.030 shail be bormne entirely by the
clty and shall not be charged to the pdlice and fire department retirement fund or to the police and fire cost-of-living fund.
However, although the cost of such alfowance shall not be borne by said funds, such allowance may, af the option of the
city, be disbursed through said funds, provided that the city contributes and pays into sald funds the full amount of the

moneys required for the payment of such allowance.
{Prior code § 2904.423; Ord. 20041,)

3.41.050 . Reserved power of council to amend, modify or repeal provisions of this chapter.

_ of San José may amend, modify or repeal all or any of the provisions of this Chapter, 3.41
at any time or from time to time in order to increase, reduce or extipguish the monthly allowances herein provided for,
and the enactment of this part shall not in any way be deemed to give any person any irrevocable or vested right to the
monthly ailowances herein provided for, such allowances being granted subject fo the reservations herein mentioned,

The city council of the City

(Prior code § 2004.424; Ord. 20041.)
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- Chapter 3.42 ~
INCREASE IN CERTAIN MONTHLY ALLOWANCES PAYABLE FROM THE POLICE AND FIRE
DEPARTMENT RETIREMENT PLAN

Parts:
1 Increase Based on Benefit Years
-2 Increase Based on Initial Allowance
‘ Part ‘I _
INCREASE BASED ON BENEFIT YEARS
Sections: ‘

3.42.010 Definitions.

3.42.020 Increase in allowance payable for any month after September 1, 1986,

3.42.080 Cost of increase.
3.42,040 Cost of living increases or decreases..

3.42.050 Reserved power of council to amend, modify or repeal provisions of this part.

3.42,010 Definitions.

For the purposes of this Part 1, certain words and phrases are defined In this section and shall be construed as set
forth herein unless it is apparent from the context that a different meaning is intended. .

A.  "Monthly allowance" means the monthiy retirement aliowance or the monthly survivorship allowance payable
pursuant to the provisions of Chapter 3.32 or Chapter 3.36 of this Code, Including any Increase in any monthly
allowance payable pursuant to Chapter 3.40, Chapter 3.41 or Chapter 3.44 of this Code. ‘

_ B. "Benefi years"” means the years a former member or the survivor of a former member has received a monthly
allowance, calculated as follows: '

1. Inthe case of a retirement allowance paid to a former member, the benefit years are those complete years
calculated from the date of retirement to and including July 1, 1985.

2. In the case of a survivorship allowance paid to the survivor of a former member who died prior fo retirement,
the benefit years are those complete years calculated from the date of the death of the former member to and including

July 1, 1985,

3.  Inthe case of a survivorship allowahce paid to the survivor of a former member who dled after retirement, the -

benefit years are those complete years calculated from the date of the former member's retirement to and including July
1, 1985, '

C. "Former member" means a person who was a member of the police and fire depar{meht retirement plan set
forth in Chapter 3.32 or Chapter 3.36 of this Code and who, on or before July 1, 1984, retired from city employment for
service or disability pursuant to the provisions of said plan or who, on or before July 1, 1984, died during his or her

employment with the city.
(Ords. 22279, 24095.)

3.42.020 Increase in allowances payable for any month a’ftef September 1, 19886. '

Subject to the provisions of Section 3.42.050, each monthly retirement altowance and each monthly survivorship
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allowance which becomes payable on or after July 1, 1986, to any person-pursuant to the provislons of Chapter 3.32 or

Chapter 3.36 by reason of the retirement or death of a former member of the police and fire departiment retirement plan
on or before July 1, 1984, shall be increased in accordance with the following formuia:

Amount of increase in .= 0.01x  Monthly allowance x Number of benefit years as

monthly allowance defined in Section
: ' 3.42.010B. -

{Ords, 22279, 24095.)

3.42.030 Costs of increase.

The costs of the increases in monthly allowances provided' by Section 3.42.020 shall be borne by and paid from the
police and fire department retirement plan. . - .

(Ords. 22279, 24095.)

3.42.040 Cost of living Increases or decreases.

A. Exceht as otherwise provided in this section, the allowance payable pursuant io Section 3.42.020 shall be
increased or decreased in the same way that allowances subject to the provisions of Chapter 3.44 of Title 3 of this Code

are Increased or decreased pursuant to said Chapter 3.44.

B. In no event shall the allowance payable pursuant to Sectlion 3.42,020 be decreased below the amount which the
recipient is to receive under Section 3.42.020 as of July 1986. .

C. To the extent any provisions of said Chapter 3,44 are inconsistent with the provisions of this Part 1, the
provislons of this Part 1 shall govern and control, : '

(Ords. 22279, 24095.)

3.42,050 Reserved power of council to amend, modify or repeal provisions of this part.
The city council of the City of San José may amend, modify or repeal any or all of the provisions of this Part 1 at any
time or from time to fime in order to increase, reduce or extinguish the monthly allowance herein provided for, and the

enactment of this Part 1 shall not In any way be deemed to give any person any irrevocable or vested right to the
monthly allowances herein provided, such allowances expressly being granted subject to the reservations of this

section.
{Ords. 22279, 24095.)

- Part2
INCREASE BASED ON INITIAL ALLOWANCE

Sections:
3.42.100 Definitions.

3.42.110 Increase in allowance payable for any month after July 1992,
3.42.120 Cost of increase.
3.42.130  Cost of living Increases or decreasss.

3.42.100 Definitions.

For the purposes of this Part 2, certain words and phrases are defined in this section and shall be construed as set
forth herein unless it is apparent from the context that a different meaning is intended.
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A. Initial-allowance” means:

1. With respect to a former member, the monthly retirement allowance payable at the time the former member
retired. : ‘ .

2. With respect to the surviving spouse of a former member who dies after receiving retirement pay:

a. The mohthly survivorship allowance that would have been payable to such spouse if the former member
had died the day immediately following the first payment of the retirement pay; or

_ b. In the case where surviving spouses’ allowances were not available at the time the member retired, a
monthly allowance equal to fifty-six and twenty-five-hundredths percént of the initial allowance of the former member.

3. With respect to the surviving spousé of a former member who dies prior to receiving any retirement pay, the
monthly survivorship allowance payable to such spouse at the time the former member dies. :

B. "Adjusted initial allowance" means the initial allowance adjusted using the Consumer Price Index for All Urban
Consumers (CPI-U), San Francisco-Oakland-San José metropolitan area, all items (1967 = 100), as published by the
United States Department of Labor, Bureau of Labor Statistics, showing the December-to-December change from the
December of the commencement year to December 1991, By way of formula: : )

Adjusted Initial = CPI for December 1992 X Initial Allowance
. Allowance CP! for December of
Commencement Year

C. "Commencement year"means:

1. With respect to a former member or the former surviving spouse of a former member who died after receiving
retirement pay, the calendar year in which the former member retired.

2. With respect to the surviving spouse of a former member who died prior to receiving any retirement pay, the
calendar year in which the former member died.

D. "Total monthly aliowance" means the monthly retirement ailowance payable to a former member as of July 5,
1992, or the monthly survivorship allowance payable to a surviving spouse as of July 5, 1992, including all benefit
adjustments payable from the retirement fund or the cost-of-living fund and ail supplemental benefils payable from the
city's general fund but excluding the costs of any medical or dental insurance premiums paid by the plan or the city.

E. “Former member’ means a person who was a member of the plan and who, prior to July 5, 1992:

1. Retired from city employment for service or disabiiity pursuant to the provisions of the plan; or
2.  Began receiviﬁg payments from the plan pursuant to Secti.on 3.36.1630 or Section 3.36.1640; or

3. Died during his or her emplbyr’r{ent with the city while @ member of the plan.

. F. "Surviving spouse" means the spouse of a deceased former member who recelves a surviving spouse’s
allowance pursuant to the provisions of Chapter 3.32 or Chapter 3.36 of this Code., '

G. "Plan" means the police and fire department retirement plan set forth In Chapter 3.32 or Chapter 3.36 of this
Code. .

(Ord. 24095.)

3.42.110 Increase In allowance payable for any month after July 1992,

A.  If the total monthly refirement allowance payable to a former member for the month of July 1992 is less than
seventy-five percent of such former member's adjusted initial aliowance, then the monthly retirement allowance shall be
increased, effective August 1, 1992, by the amount necessary to make the monthly retirement allowance equal to
seventy-five percent of the former member's adjusted initial allowancs. , .
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monthly allowances herein provided, such allowances expressly being granted subject to the reservations of this
section. . )

(Ord. 22809.)

- Chapter 3.44
COST-OF-LIVING ADJ_USTMENTS '

Sections: .
3.44.010 Definitions.

3.44.020  Initial cost-of-living increase in survivorship allowance payable to survivor of recipient
of retirement allowance who dies after April 1, 1970, :

3.44.030 Cost-of-living increases or decreases - Amount - Excehtions.
3.44.040 Determination of percéntage of increase or decrease in cost of living. A
3.44.045 | Offset of acdumulated increéses or decreéses.
3.44.050 ] Cost—bffliving increases - Members by reason of certain contract with county.
'3.44.060 Determination of tiﬁe of retirement.
3.44.070 Limitations and exceptions.
3.44.080 Limitation on decreases in amounts of allowances.
3.44.090 Funding of increases in allowances - Police and fire plans.
3.44.095 Additional employee contributions - Police and fire plans,
3.44,100 thding of increases in allowances - Federated employee plans.
3.44.105 Addit.ional employee contributions. . .
344110  Payroll deductions.
3.44.120 Crediting of pohtributions and interest thereon to individual accounts.
3.44.130  Return of contributions and interest,
. 3.44.140  Investment of funds.
3.44.150  Chapter 3.36 police and fire plan - Effective February 1, 2002,

3.44.160 Fedorated city employees retirement system - Effective April 1, 20086,

3.44.010 Deﬁnitions._ ‘
As used in and for purposes of this Chapter 3.44; A
A. ‘Index-year" means each calendar year, respectlvély, next preceding each "subject year."
B. Subject to the exceptions hereinaf_ter specified in this Chapter 3.44, the term "retiremént allowance" means and

includes any of the biweekly or monthly service-retirement or disability-retirement allowances, or any of the biweekly or
monthly instaliments of any monthly or annual service-retirement or disability-retirement allowances, specified In the
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foliowing subdivisions;

1. Those specified in Chapter 3.18, Chapter 3.20, Chapter 3.32, Parts 6 and 7 and Sections 3.36.1630 and
- 3.36.1790 of Chapter 3.36 of the San José Municipal Code, to any of the following persons:

2. Those specified in Section 3.24.510, Part 15 or 16 and Part 17 or 18 of Chapter 3.24 of the San José
Municipal Code; and .

3. Those specified In Parts 9, 10 and 13 of Chapter 3.28 of the San José Municlpal Code; which are or may -
become payabie on or after April 1, 1970, under and pursuant to any of the provisions of Chapters 3.16, 3.20, 3.24, .
3.28, 3.32 or 3.36 of the San José Municipal Code, to any member or former member of any of the city retirement plans
established by said Chapters 3.16, 3.20, 3.24, 3.28, 3.32 or 3.36, including any increases therein, if any, authorized by

the provisions of Chapter 3.40 of this code.

C. "Subject year" means each consecutive twelve- month period, from April 1st of one calendar year to March 31st
of the following calendar year, respectively, commencing wilth the twelve- month period from April 1, 1970, fo March 31,
1971, for which retirement allowances and survivorship allowances are to be increased or decreased as hereinafter
provided in this Chapter 3.44.. '

D.  Subject to the exceptions hereinafter specified in this Chapter 3.44, the term "survivorship allowance" means
and Includes any of the biweekly or monthly allowances, and any of the biweekly or monthly instaltments of any monthly
or annual allowance, which are or may become payable on or after April 1, 1970, under and pursuant fo the provisions .
of Section 3.24.2040 and Part 19 of Chapter 3.24; Sections 3.28.1480 and 3.28.1490 of Part 11 and.Seclions 3.28.1500,
3.28.1590, 3.28.1600 of Part 12, or Parts 13 or 14 of Chapter 3.28; and Sections 3.36.1630, 3.36,1790 and Parts 8, 9
and 9.5 of Chapter 3.36 of the San José Municipal Code, to any of the following persons:

1. Toany "surviving spouse”, "surviving domestic partner® or "surviving child" as such terms are defined in Part
8 of Chapter 3.36; or

2, Toany "eligible surviving child" as such term is defined in Part 9 of Chapter 3.36; or

3. To any beneficiary under Part 19 of Chapter 3.24; or

4, Toa “survi{ring wife", “surviving husband" or "surviving child” under Section 3.24.2040 of Chapter 3.24; or

5. Toany "surviving spouse"”, “surviving child” or "surviving children" as such are defined In Part 11 of Chapter
3.28; or

6. To any "surviving spouse”, "surviving child" or "surviving children” as defined In Part 12 of Chapter 3.28; or

7. To any "beneficiary” under Part 13 of Chapter 3.28; or

8. To any "eligible surviving child" as defined i Part 14 of Chapter 3.28; including any increases, if any,
authorized by the provisions of Chapter 3.40 of the San José Municlpal Code.

9. Toany "spouse” or "domestic partner" receiving benefits pursuant to an election made under Part 9.5 of
Chapter 3.36 ' .

{Prior code §§ 2904.500 - 2904.503; Ords. 26417, 26902, 27621, 27712.) -

3.44.020 |Initial cost-of-living increase in survlvorship allowance payable to survivor of reciplent of
retirement allowance who dies after April 1, 1970. )

- Upon the death, after April 1, 1970, of the recipient of a “retirement allowance," any "survivorship '
allowance” (Including the increase therein, if any, authorized by the provisions of Chapter 3.40 of this Code) which may
become payable to a survivor of said deceased person upon his death, shall be increased, as of the date said
survivorship allowance first becomes payable, by a percentage equal to the percentage of increase, if any, in the
. amount of retirement allowance which the deceased had become entitled to, under the provisions of this Chapter 3.44
from Aprit 1, 1970, fo the date of his death. Such survivorship allowances as so Increased shall thereafter be subject to

further increase, or to decrease as herelnafter provided in this Chapter3.44.
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(Prior code § 2904.504.)

3.44.030  Cost-of-living increases or decreases - Amount - Exceptions,

Sub]‘_ect to and except as otherwise provided by the provisions of this section or of other seclions of this Chapter 3.44,
each rétirement allowance and each survivorship allowance which is or may become payable, under and pursuant to
those provisions of Chapters 3.16, 3.20, 3,24, 3.28, 3.32 and 3.36 of this Code which are hereinabove specified in
subsections B. and D. of Section 3.44.010, for any month or two-week period in any subject year subsequent to March
31, 1970, together with such increases, if any, in the amount of any such allowance as have been atthorized by the
provisions of Chapter 3.40 of this Code, plus such increase, if any, as may have been given pursuant to the provisions
of Section 3.44.020 of this chapter, pius or minus such increases or decreases, if any, in the amounts of such
allowances as shall have been theratofore made pursuant to the provisions of this Chapter 3.44 in preceding subject
years, shall be increased qf decreased by a percentage which equais, to the nearest one-tenth of one percent, the
percentage by which the cost of living for the month of December of the index-year Immediately preceding said subject
year shall have increased over or decreased below the cost of living for the month of December of the calendar year
* immediately preceding such index-year, determined in the manner hereinafter specified in this Chapter 3.44, provided

and excepting however, that:

A.  No allowances shall be increased or decreased, pursvant to the provisions of this section or any of the foliowing
sections of this chapter, for any month or two-week period in a subject year by a percentage in excess of three percent
over, or below, the amount of such allowance payable in any month or two-week period of the immediately preceding

subject year.

B.  No retirement allowance payable to a particular person shall be increased or decreased, pursuant to the
provislons of this section or any of the following sections of this chapter, for any month or two-week period in a particular
subject year unless the person fo whom such allowance is payable retired and became entitled to receive a retirement
allowance on or prior to March 31st of the index-year immediately preceding said particular subject year,

C. No survivorship allowance, including any increase therein provided for by Section 3.44.020, payable to a
particular person shall be increased or decreased, pursuant to the provisions of this section or any of the following
sections of this chapter, for any month or two-week period in a particuiar subject year unless the deceased personon
account of whose death such survivorship allowance is payable died on or prior to March 31st of tha index-year

immediately preceding said particular subject year,:

- D. Notwithstanding subsection B. above, with respect to persons who retire on or after Aprit 1, 1980, the retirement
allowance payabie to such persons for the period beginning on the first anniversary of the first day of the month -
immediately following the month in which such retirement occurs and ending at the end of the subject year in which such
anniversary occurs shall be increased or decreased, but such increase or dscrease for such period shall be on pro rata
basis calculated on the percentage (not exceeding threé percent) of Increase or decrease in the cost of living for the
index-year next preceding the subject year in which such period occurs over or below the cost of living for the calendar
year Immediately preceding such index-year and determined by multiplying such percentage by a fraclion, the
denominator of which is tweive and the numerator of which Is the number of months In such period. Thereafter, such
retirement aliowances as so Increased or decreased shall be increased or decreased in succeeding subject years in

accordance with the other provisions of this section and chapter,

E. Notwithstanding subsection C. above, with respect to persons whose survivorship allowance is payable
pursuant to Chapter 3.32 or Chapter 3.36 of this Code on account of the death of a person who dles on or after April 1,
1980, the survivorship allowance payable to such persons for the perlod beginning on the first anniversary of the first
day of the month immediately foliowing the month in which such death occurs and ending at the end of the subject year
in which such anniversary occurs shall be increased or decreased, but such increase or decrease for such period shall
be on a pro rata basis calculated on the percentage (not exceeding three percent) of increase or decrease in the cost of
living for the Index-year next preceding the subject year in which such period occurs over or below the cost of living for
the calendar year inmediately preceding such index-year and determined by multiplying such percentage by a fraction,
the denominator of which Is twelve and the numerator.of which [s the number of months in such period. Thereafter, such

survivorship allowances as so increased or decreased shall be increased or decreased in succeeding subject years in
accordance with the other provisions of this section and chapter. :

F.  Notwithstanding subsection C. above, with respect to persons whose survivorship allowance is payable
pursuant to Chapter 3.24 or Chapter 3.28 of this Code on account of the death of & person who dles on or after June 26,
19888, the survivorship allowance payable to such persons shail be Increased or decreased as follows:

1. Death of Member Prior fo Relirement. In the case of the death of a member of the fedérated city employees
retirement system which occurs before such member's retirement, the increase or decrease In the survivarship
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allowance shall occur at the time the member's retirement allowance would have increased or decreased In accordance
with subsection D. above had the member not died but instead had retired effective on the date of death,

2.  Death of Member After Retirement. In thé case of the death of a person who had retired from the federated
clty employees retirement system, the increase or decrease in the survivorship allowance shail occur at the time the
decedent's retirement allowance would have increased or decreased pursuant to this section had the decedent not died
but instead had continued to receive a refirenient allowance. ‘ )

(Prior code § 2004.605; Ords, 20479, 20653, 22808.)

3.44.040 Détermination of percentage of}increase‘q'r d.acreasg in cost of living. - _

Within the three calendar months immediately preceding the commencement of each subject year, respectively,
beginning with the first three months of the ¢alendar year 1970, the retiremerit board of each of the retirement plans or
systems pursuant to which the retirement allowances and survivorship allowances specified In'the preceding sections of
this chapter are payable, shall detérmine the perceritagé of Incraase or decrease'in the cost of living during the'index-
year next preceding the commencement of the immediately foliowing subject year, over or below the cost of living in the
calendar year immediately preceding such index-year. Such shall be done by reference to the most current consumer
price Index for all urban consumers (CPI-U), San Francisco-Oakland metropolitan area, all items (1967 = 100), as
published by the United States Department of Labor's bureau of labor statistics, showing the cost-ofiving increase or
decrease during the month of December of such index-year over or below the cost of living during the month of
December of the calendar year immediately preceding such index-year. :

The percentage by which the cost of living for the month of December of such index-year, as shown by said index,
shall have increased or decreased over or below the cost of living for the month of December of the calendar year
immediately preceding such index-year, as shown by said index, shall be the percentage used, subject to the three
percent limitation hereinabove contained in Section 3.44.030 of this chapter, to determine the amount of increases or
decreases in retirement allowances and in survivorship allowances which are to be made in the following subject year as

above provided for in Section 3.44,030 of this chapter.

i the percentage by which the cost of living for the month of December of any index-year shall have increased or
decreased over or below the cost of living for the month of December of the calendar year immediately preceding such
JIndex-year is in excess of three percent, the excess shall be accumulated from year to year and included in the :
determination of the Increases or decreases in cost of living in succeeding index-years the same as if they occurred in

such succeeding index-years; provided and excepting, however, that;

A.  No refirement allowance shall be increased or decreased because of such accumulated increases ‘or decreases
In cost of living unless and except to the extent that such accumulated increases or decreases occurred either:

1. During or after the index-year within- which the reciplent of such aliowance retired from city service iIf he
retired from such service within the first three months of a calendar year: or '

2. During or after the Index-year following the index-year within which the recipient of such allowance retired
from city service if he retired from such service within the last nine months of a calendar year, but in no event shall such
accumulated increases or decreases include any increases or decreases occurring in any index-year prior to the 1969

index-year.

B. . No survivorship allowance shall be Inicteased or decreased because of such accumulated Increases or
decreases in cost of living unless and except to the extent that such accumulated increases or décreases occurred

either: -

1. During or after the index-year within which the member or former member of an above-mentioned retirement
plan or system, because of whose death the survivorship allowarice is payable, either refired from city service or died

(whichever occurred earlier) if he died or refired within the first three months of a calendar year; or

2. During or after the index-year following the index-year within which he retired from city service or died
(whichever occurred earlier) if he died or retired within the fast nine months of a calendar year, but in no event shall such
accumulated iricreases or decreases Include any increases or decreases occurring in any index-year prior to the 1969

Index-year.

C. Noaccumulated Increases or decreases shall include any increases or decreases which occurred in any index-
year prior to the 1969 Index-year. - ’ o ‘
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D. Increases and decreases in the amounts of allowances for each sublect year, respeclively, shall still be subject

to the three percerit limitation set forth in Section 3.44.030, :

(Prior code § 2904.506; Ord. 20064.)

3.44.045 Offset of accumulated increases or decreases.

The accumulated percentage increases or decreases in cost of living set forth in Section 3.44.040 shall be offset by .
the increase in monthly allowance payable pursuant to Chapter 3.42 of this Code as follows: : ‘

A.  The Increase In monthly allowance set forth in Section 3.42.020 or Section 3.42.110 shall be expressed as a
percentage increase and the percentage shali be subtracted from. the accumulated percentage increases or decreases

set forth in Section 3.44.040.

B. The remaining accumulated percentage increases or decreases shall be included in the determination of
Increases or decreases of retirement allowances and survivorship allowances as provided in Section 3.44.040,

C. If tﬁe increase in monthly allowance percentage calculated pursuant to subsection A. abové is greater than the
accumulated Increases qr decreases, the accumulated increases or decreases shall be set at zero for the index-year in

which the offset occurs, .
(Ords. 22279, 24095.)
3.44.050 Cost-of-living increases - Members by reason of certain contract with county.

Al monthly allowances and monthly survivorship aliowances payable under Sections 3.36.760, 3.26.1350 and
3.36.1360 shall be eligible for and entitled to the cost of living increases or decreases set forth in this chapter. For
purposes of Section 3.44.040, such person shall be deémed to have retired as of the first day of the first period for which

he receives a monthly allowance.

{Prior code § 2904.516.)

3.44.060 Determination of time of retirement.

For purposes of this Chapter 3.44, a member or former member of any retirement plan or system of the city whose
employment by the city was ferminated by his retiring therefrom pursuant to such plan or system shall be deemed to
have retired from service of the city as of the day immediately following the last day of his employment by the city; and a
member or former member of any such retirement plan or system whose employment by the city was terminated by
resignation, layoff, discharge or other means excepfing retirement, but who subsequently becomes eligible under said
plan or system to receive a monthly, biweekly or annual allowance pursuant to the provisions of Section 3.24.510,
3.24.590, 3.36.1630 or 3.36.1790 of this Code, shall be deemed to have retired on account of his service to the City of
San José as of the first day of the first period for which he recelves such allowance pursuant to the above specified
sections or provisions, and In such case his said allowance shall be deemed to be a retirement aliowance.

(Prior code § 2004.507.)

3.44.070 Limitations and exceptions.
Anything eisewhere in this Chapter 3.44 to the contrary notwithstanding, none of the provisions of this Chapter 3.44
shall be deemed fo authorize or provide for: .

A. Anyincrease or decrease in the amount of any retirement allowance or suivivorship allowance, or.portion
thereof, purchased by additional contributions of an employee pursuant to the provisions of Sections 3.20.400, 3.20.410, -
3.24.590, 3.24.740, or other similar sections of the San José Municlipal Code; or

B. Any increase or decrease in the amount of any allowance or payment paid, payable or made pursuant {o the
Workers' Compensation Act of the state, or other similar law, ordinance or regulation; or

C. Any increase or decrease in the amount of any retirement allowance or survivorship allowance paid, payable or
made pursuant to the provisions of Section 3.24.510, 3.28.580 or 3.28.590 of the San José Municipal Code unless the
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~member or former member because of whose service such an allowance is payable has or had to his credit in the
retirement system of which said section is a part, at the time of commencement of relirement, at least five years of such

service. )

(Prior code § 2904.508; Ords. 21371, 23485.)

3.44.080 Limitation on decreases in amounts of allowances.

Anything elsewhere to the contrary notwithstanding, no retirement allowance and no survivorship allowance shall
ever be decreased pursuant to the provisions of this Chapter 3.44 below the amount which the recipient is enfitled to-
under applicable provisions of Chapters 3.16, 3.20, 3.24, 3.28, 3.32 or 3.36 of this Code, plus such increases, If any, as
he may be entitled to under the provisions of Chapter 3.40 of the San José Municipa) Code.

(Prior code § 2904.509.)

3.44.090  Funding of increases in allowances - Police and fire plaris.

Such increases In retirement allowances and in survivorship allowances as shall become payable under and
pursuiant to the provisions of this Chapter 3.44 to ¢ity retirees who are members or former members of the 1961 police
and fire department retirement plan established by Chapter 3.36 of the San José Municipal Code; clty retirees who are
members or former members of the police and fire department retirement plan established by Chapter 3.32 of this Code;
and survivors of members or former members of the above specified police and fire department retirement plans,
together with all other payments required to be made to said city retirees and survivors under the provisions of this

Chapter 3.44, shall be funded as follows:

A.  Speclal Fund. The speclal fund heretofore created and now existing in the cily treasury as the "police and fire
cost-of-living fund" shall continue in existence. All moneys in said fund, and all moneys hereafter transferred, paid into,
earned by and credited to said fund shall be used fo pay such increases In the above-mentioned allowances as shail

become payable under and pursuant to the provisions of this chapter. '

B. Members' contributions.

1. For each calendar month or two-week period from and after the first day of April, 1970, each person who is
required by the provisions of either of the two above-mentioned police and fire department retirement plans to make
contributions to the above-mentioned police and fire cost-of-living fund. Until changed by the board of administration for
police and fire department retirement plan referred to in Section 3.36.300 of this Code, hereinafter referred to in this
Chapter 3.44 as the police and fire retirement board, the cost-of-living confribution required to be made each month or
biweekly by each contributor, otiver than the city, shall be an amount equal to that percentage of the contribution
required to be made by such person to either or both of the police and fire department retirement plans or systems
established by Chapters 3.32 and 3.36 of this Code, which was in effect on June 30, 1975, under the provisions of this

Chapter 3.44 as they read on said date.

2. From time to time and as often as may be reasonably necessary to keep the plan established by this Chapter
3.44 actuarially sound, but not less frequently than once each fivé years, the above specified police and fire retirement
board shall review the percentage rate of monthly or biweekly cost-of-living contribution required of contributors other
than the city to determine whether it should be reestablished or changed and, subject to the requirements set forth in
this section, shall reestablish such rate or make such change thereln as may be reasonably necessary to comply with
the provisions of this section, The percentage rate of the cost-of-living contributions so established from time to time by
sald retirement board for contributors other than the city shali be such as will be sufficlent, on the average with moneys,
if any, already then in the above-mentioned special fund and with cost-of-living contributions required of the city and with

anticipatéd earnings of said fund:
a.  To make up any deficits then existing in the above-mentioned spilecial fund;

b.  To pay ail increases in retirement allowances arid In survivorship allowances which, on the basis of
actuarial and other relevant information can reasonably be expected to become payable under and pursuant to the

provisions of this chapter; and

¢.  To make such other payments as may be required by the provisions of this chapter and to provide a
reasonable reserve for contingencies.
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3. The rate of monthly cost-of-living contribution required of each contributor other than the city shall always be
a percentage of the monthly contribution which such contributor is required by the provisions of Chapter 3.32 or 3.36 of
this Code to make to either or both of the said police and fire depariment retirement plans established by said Chapters
3.32 and 3.36; and said percentage rate shall always be the same for all such contribufors. .

' C.  City Contributions. For each month, respectively, from and after the first day of April, 1970, the city shali
contribute to the above:mentioned police and fire cost-of-living fund the sum of eight dollars for each three doftars
contributed to said fund for each such month, respectively, by persons other than the city pursuant to the provislons of

the immediately preceding subsection B. of this section.

(Prlor code § 2904.510; Ord. 20276.)

3.44.095 Additional employee contributions - Police and fire plans.

- Notwithstanding any other provisions of this Chapter 3.44, the city shall be entitled to an offset of a percentage, as is
detérmined to be appropriate, by the actuary for the police and fire department retirement pian, of the additional
employee retirement fund contributions that are made under subsections A, and B. of Section 3.36.1525, against the
COLA fund contributions that the city would otherwise be required to make under this Chapter 3.44.

(Ord. 28753.)

3.44.100 Funding of increases in allowances - Federated employee plans.

Such Increases in monthly retirement allowances and in monthly survivorship allowances as shall become payabie
under and pursuant to the provisions of this Chapter 3.44 to city retirees who are members or former members of the .
federated city employees' retirement system, established by Chapters 3.24 and 3.28 of the San José Municipal Code;
and survivors of members or former members of said federated city employees' retirement system, together with alf .
other payments required to be made to said city retirees and survivors under the provisions of this Chapter 3.44, shall be

funded as follows;

A.  Special fund. The special fund heretofore created and now existing in the city treasury, known and designated
as the "federated employees' cost-of-living fund," shall continue in existence. All moneys in such fund on the effective
- date of this section, as amended, and all moneys thereafter paid into, earned by and credited to said fund, shall be used
to pay such increases in the above-mentioned allowances as shall become payable under and pursuant to the

provisions of this Chapter 3.44.

B. Mémbers'contribu!ions.

1. Each person who is required by the provislons of the above-mentioned 1975 federated employees'
retirement system, established by Chapter 3.28 of this Code, to make contributions to such retirement system shall
make cost-of-living contributions to the above-mentioned federated employees' cost-of-living fund. Such cost-of-living
contributions shall be made monthly if 6ther contributions required of members by said 1975 federated employees'
retirement system are made monthly or biweekly if other contributions required of said members by said retirement
system are made biweékly. Until changed by the federated retirement board on the basis of subséquent actuarial
- valuation, the cost-of-living contributions required to be made in each month or biweekly period by each contributor,
other than the city, shall be an amount equal to that percentage of such member's earned menthly (or biweekly if
contributions are made biweekly) compensation which was in effect on June 30, 1975, under the provisions of this

Chapter 3.44 as they read on said date.

2, From time to time and as often as may be reasonably necessary to keep the plan established by this Chapter
3.44 actuarially sound, but not less frequently than once each five years, the above-specified federated retirement board
shall review the percentage rate of the cost-of-living contribution required of contributors, other than the city, to
determine whether it should be reestablished or changed and, subject to the requirements sef forth.in this section, shall

reestabiish such rate or make such change therein as may be reasonably riecessary to comply with ttie provisions of
this saction. The percentage rate of the cost-of-living contribution o established from timé to time by said retirernent
board for contributors other than the city shall be such as will be sufficient, with moneys already In the above-mentioned

special fund and with cost-of-living conlributions required of the city and with anticipated earnings of said fund:
a. - To make up any deficits then existing in the above-mentioned special fund:

b. To pay all increases in retirement allowances and in survivorship allowances which, on the basis of -
actuarial and other relevant information, can reasonably be expected to become payable under and pursuant to the
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provisions of this chapter; and

_ ¢.  To make such other payments to said city retirees and survivors as may be required by the provislons of
said Chapter 3.44 and to provide a reasonable reserve for contingencies. ' '

'3, Therate of monthly or biweekly cost-of-living cohtribution required.of each contributor other than the city
shall always be a percentage of each member's earned monthly (or biweekly, if contributions are made biweekly)
compensation, and said percentage rate shall always be the same for all such contributors. '

C.  City contributions. For each month (or for each two-week period if biweekly contributions are required of
. members), respectively, the City of San José shall contribute to the above-mentioned federated city employees' cost-of-
living fund the sum of eight dollars per three doflars contributed to said fund for each such month or two-week period,
respectively, by persons other than the city, pursuant to the.Immediately preceding subsection B, of this section.

(Prior code § 2004.511; Ords. 20276, 20596.)

3.44.105 Additional employee 6onfrlbutions.,'

Notwithstanding any other provisions-of this Chapter 3.44, the city shall be entitled to an offset of a percentage, as Is
determined appropriate by the actuary for the federated city employees retirement system, of the additicnal employee
retirement contributions that are made under Section 3.28.755 against the COLA fund contributions that the city wouid

otherwise be required to make under this Chapter 3,44,

(Ord. 28752.)

3.44.110  Payroll deductions.

Any and all cost-of-living contributions required of persons other than the city by the provisions of this Chapter 3.44
shall be paid to and collected by the city's director of finance, and deposited by him in the city treasury to the credit of
the special cost-of-living fund entitled thereto. Said director of finance shall, to the fullest extent possibie, collect all cost-
of-living-contributions required of such persons by deducting the amount of such contributions from the monthly or
biweekly compensation payabie by the city to such persons for services rendered by them to the city.

(Prior code § 2904,512.)

3.44.120 Crediting of contributions and interest thereon to individual accdu,nts. .

Each cost-of-living contribution made by each contributor other than the ¢ity purstant to this Chapter 3.44 shall be
credited by the director of finance to an individual account established for such person for such purpose; and
accumulated cost-of-living contributions of each such person shall be credited with interest earned thereon at'a
reasonable rate fixed by the police and fire retirement board with respect to contributions who are members of the
above-mentioned police and fire department plans, and fixed by the federated retirement board with respect to members
of the federated retirement systems established by Chapter 3.24 and Chapter 3.28 of the San José Municipal Code.

(Prior code § 2904.513.)

3.44.130 Return of contributions and interest,

A. Inéach of the following situations, and‘n'one other, cost-of-living contributions, and interest‘there‘pn,. dredited to

the individual account of a contributor shali be returned as follows:

1. Ifthe contributor is a member of the police and fire department retirement plan established by Chapter 3.32
of the San José Municipal Code, the cost-of-living contributions, and interest thereon, credited to such contributor shall
be returned to him if &nd when he becomes entitled to the return of and is paid, under and pursuant to the provisions of
Seclions 3.32.340, 3.32.360 0t 3.32,360 of this Code, those accumulated contributions contributed by him to the police

and fire departmenit plan established by sald Chapter 3.32,
2. 1fthe contributor is a member of the police and fire department retirement plan established by Chapter 3.32

of the San Jos¢ Municipal Code, the cost-of-living contributions, and interest thereon, credited to such contributor shall
be returned to his widow or estaté, as the case may be, if and when such widow or estate becomes entitled to the return
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of and Is paid, under and pursuant to the provisions of Sections 3.32,340, 3.32.350 or 3.32.360 of this Code, those
accumulated contributions contributed by him to the police and fire department plan established by said Chapter 3.32,

3. Ifthe contributor is a member of the police and fire department plan established by Chapter 3.36 of the San
José Municipal Code, the cost-of-living confributions, and interest thereon, credited to such contributor shall be returned
to him if and when he becomes entitled to receive and elects to receive and is paid, under and pursuant to the
provisions of Sections 3.36.1620 or 3.36.1630 of this Code, those accumulated confributions contribuited by him to the
police and fire department plan established by said Chapter 3.36, :

4. Ifthe conlributor s a member of tHe polick and fire department retirement plan established by Chapter 3.36
of the San José Municipal Code, the cost-of-living contributions, and Interest thereon, credited to such contributor shall
be returned to the survivor or survivors or estate of such confributor if and when such survivor or survivors or estate
becomes entilled to receive and Is pald, under and pursuant to the provisions of 'said Chapter 3.36, those accumulated
contributions confributed by said contributor to the pofice and fire department retirement plan established by Chapter
3.36; provided and excepting, however, that sald cost-of-living contributions and interest shall not be so returned and
paid to said survivor, survivors or estate if any of said survivors or said estate Is or becomes or may become entitied to
receive any monthly or biweekly allowance under and pursuant to the provisions of sald Chapter 3.36.

5.  Ifthe contributor is a member of the féderated city employees retirement plan established by Chapter 3.24 or
Chapler 3.28 of the San José Municipal Code, the cost-of-living contributions, and interest thereon, credited to him shall
be returned to him if and when he becomes entitled to receive and does receive, under and pursuant to the provistons of
said Chapter 3.24 or Chapter 3.28 the return of all accumulated contributions contributed by him to the federated city -
employees retirement plan-established by sald Chapter 3.24 or Chapter 3.28. :

6. If the contributor at the time he retired or died was a member of the retirement plan established by Chapter
3.24 or Chapter 3.28 of lhe San José Municipal Code, the cost-of-living contributions and interest thereon which are
credited to him shall be pald to such survivor, beneficiary or estate of such contributor as may become entitled to
receive, under the provisions of said Chapter 3.24 or Chapter 3.28 plan, all or any of the accumulated contributions
contributed by sald contributor to such plan, but only if and when such survivor, beneficiary or estate becomes entitied to
receive and is paid such contributions under sald ptan; provided and excepting, however, that if sald contributor at the
time of his death or refirement was a member of the plan established by Chapter 3.24, such cost-of-living contributions
and interest shall not be so returned or paid to said survivor, beneficiary or estate if said survivor, beneficiary or estate is
or becomes or may become entiled to receive any allowance under and pursuant to the provisions of said Chapter 3.24;
and provided and excepting, further, that, if said contributor at the (imé of his death or retirement was'a member of the
plan established by Chapter 3.28, said cost-of-living contributions and interest shall not be so returned or paid to said
survivor, beneficlary or estate if any cost-of-living benefit has theretofore been paid or has theretofore becorrie payable

under the provisions of this Chapter 3.44, -

B. In the event that any contributor, after return to him of his accumulated contributions in any of the refirement
plans established by Chapters 3.24, 3.28, 3.32 or 3.36 of this Code, should be required because of reinstatement or
otherwise; to return and repay such confributions to any of said plans, he shall, at the same time that he returns such
contributions to such plans, return and repay to the city's director of finance, for credit to his account under this Chapter
3.44, all cost-of-living contributions and interest theretofore returned to him under or pursuant to the provisions of this .

Chapter 3.44.

C. Upon payment, pursuant fo the provisions of this Chapter 3.44, of a contributor's accumulated cost-of-fiving
contributions to such contributor or to any beneficiary, estate or survivor of such contributor, neither said contributor nor
any of his survivors shall.thereafter have any right to any allowance or other benefit under the provisions of this Chapter

- 344,
{Prior code § 2904.5‘f4.)

3.44.140 Investment of furids.

A.  The police and fire retirement board is hereby authorized to invest any or all moneys In the police and fire cast-
of-living fund, subject to the same restrictions and limjtations as are applicable to its investment of moneys in the
retirement fund established by Chapter 3.36 of the San José Muricipal.Code:

B. The retirement board of the federated city employees retirement plan established by Chapters 3.24 and 3.28 of
the San José Municipal Code is hereby authorized to invest any or all moneys In the federated cost-of-living fund,
subject to the same restrictions and limitations as are applicable to its investment of moneys in the retirement fund

.- established by Chapter 3.28 of the San José Municipal Code.
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C. Earnings or losses from said Investments shall be credited or debited to the respective cost-of-living fund from
which such investments were made.

(Prior code § 2904.515.)

3.44.150 Chapter 3.36 police and fire plan - Effective February 1, 2002,

A Notwﬂhstandlng the other provisions of this chapter to the contrary, effactive February 1, 2'002 the following
provisions shall apply to those persons who receive monthly alfowances pursuant to the provisions of the police and fire
department retirement plan set forth in Chapter 3.320r Chapter 3.36 of the San José Municipal Code:

1. "Subjact yeaar" shall mean the consecutive twelve months from February 1st of one galendar year | to January
31 of the foﬂowing calendar yeaf, respectively, commencing with the twelve-month period from February 1, 2002, to

January 31, 2003,

2. Each'(etirement allowance and each survivorship allowance.which is payable under Chapter 3.32 or Chapter
3.36 in any sublect year which begins on or after February 1, 2002, fogether with any increases or decreases in the
amount of any such aflowance which were previously made pursuant {o this Chapter 3.44, shall be increased by three
percent per annum in tleu of the increase otherwise provided in this chapter, The first such three percent increase shall

be made on February 1, 2002.

3. Eachincrease shall become effectwe beglnning with the allowance payable for the month of February in
each subject year.

4 The accumulation of the excess of cost-of-living percentages as provided in Section 3.44.040 shall not apply.

B. The provisions of this Chapter 3.44 which are not inconsistent with the provisions of subsection A. shall
continue to apply with respect to the persons described in subsection A.

(Ord. 26417)

3.44.160 Federated city employees retirement system - Effective April 1, 2006.-

A, Notwithstanding the other provisions of this chapter to the contrary, effaclive April 1, 2008, the following
provisions shall apply to those persons who receive monthly allowances pursuant fo the provisions of the federated city
employees retirement system as set forth in Chapter 3.24 or Chapter 3.28 of the San José Municipal Code:

1. Each retirement allowance and each survivorship allowance which Is payable under Chapter 3.24 or Chapter
3.28 any subject year which begins on or after April 1, 2006, together with any increases or decreases in the amount of
- any such allowance which were previously made pursuant to this Chapter 3.44, shalf be increased by three percent per
annum in lieu of the increase otherwlse provided in this chapter. The first such three percent increase shall be made on

April 1, 2006.

2. Each Alncrease shall become effective beginning with the allowance payable for the month of April in each
subject year. .

3. The accumulation of the excess of cest-of-living percentages as provided in Section 3.44.040 shall nat apply. |

B. Inthe event the board's actuary determines that there is an increased cost to implement the change to a flat-
rate three percent cost-of-livmg adjusiment as prowded in this section, such increased cost shall be catculated asa

the same for all members.

C. The provtslons of this Chapter 3.44 which are not inconsistent with the provisions of Subsectlons A.and B. shall
continue to appty with respect to the persons described in Subsection A,

(Ord. 27652.)

Chapter 3.48
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3.48.180 = Administrative costs.
3.48.181 Conferming domestic relations orders.

3.48.185 Repeal.

3.48.010 Name,

The name of this plan is the City of San José, California, deferred compensation plan (hereinafter referred to as the
plan).

(Prior code § 2915.1; Ords. 189563, 21404, 26540.)

3.48.020 Purpose.
The primary purpose of the plan is to attract and hold personnel by permitting them to enter into agreements with the

City of San José which will provide for deferral of payment of a portion of their current compensation untif death,
disabltlty, retirement, termination of employment, or other event as provided herein in accordance with the applicable

provisions of the Internal Revenue Code.

(Prior code § 2916.2; Ords. 18953, 21404, 26540.)

3.48.025 Establishment of trust.

A. Thereis hereby established the City of San José deferred compensation plan trust.

B. Notwithstanding any contrary provision of the plan, in accordance with Section 457(g) of the Internal Revenue
Code, all amounts of compensation deferred pursuant to the plan, all property and rtghts purchased with such amounts,
and all income attributable to such amounts, property, or rights shalf be he!d by the city in trust for the exclusive benefit
of participants and beneficiaries under the plan.

C. Allamounts of compensation deferred under the plan shall be transferred to the trust within a period that is not
longer than is reasonable for the proper administration of the accounts of pariicipants and beneficiarles.

'D.  Prior to the satisfaclion of all liabilities with respect to ptan parlicipants and their beneficiaries, no part of the

assets or income of the trust shall be used for, or diverted to, purfposes other than for the exclusive benefits of the plan
pariicipants and their beneficiaries and defraying reasonable expenses of the administration of the plan.

(Ords. 26707, 26540.)

3.48.030 Definitions.
For the purposes of this plan, certain words or phrases used herein wﬂl have the foltowmg meanings:
A.  "City" shall mean the Clty of San José, California,
'B. "Employee"” shall mean any officer or employee of the City of San José, California.
C. "Participant” shall mean any eligible employee who fulfills the requirements of enrolrment Into the plan.

D. "Partlclpatlon agresment” shall mean the agreement executed and filad by an employee with city, pursuant fo
Section 3.48.050, In which an employee elects to become a participant in the plan.

E. "Includible compensation” shall mean:

1. Prior to January 1, 2002, “includible compensation” shall mean the compensation for services performed for
the city which (taking into account the provisions of Sections 457 and 403(b) of the Internal Revenue Code) is currently
includible in gross income. Amounts of compensation shalf be determined without regard to any community property

laws.
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2. After December 31, 2001, “includible compensation" shall have the meaning given to the term "participant's
compensation” by Section 41 5(c)(3) of the Internal Revenue Code, Amounts of compensation shall be determined
without regard to any community property laws. ' '

F. "Dlsability"' shall mean the complete and permanent inability of a participant to engage in his or her usual
occupation by reason of a medicaily determinable physical or mental impairment as determined solely by the city on the
basis of advice from a physician or physicians, .

. G.  "Normal retfremenf age" shall mean age seventy-and one-half, or that age as irrevocably selected in writing by
the participant as an alternative normal retirement age. :

H. "Alternative normal retirement age” shall mean any age irrevocably designated in writing by the participant
which is:

1. Not earlier than the earliest age at which the participant has the right to retire under a retirement plan of the
city and receive Immediate retirement benefits without actuarial or simiiar reduction for early retirement; and

2. Nolater than age sevenly and one-half; provided, however, for a participant who continues in the service of
the city after age seventy and one-half, the normal retirement age shall be the date or age designated by the participant
but such date or age shall not be later than the mandatory retirement age for such participant or the date or age at which
the participant separates from service with the city.

I, "Committee” or "advisory committee" shall mean the deferred compensation advisory committes.

J. "Beneficiary” shall mean a beneficiary designated by the participant to recelve payment of benefits under the
plan. ‘ . <

K. "Plan year" shall mean a calendar year.
L. "Payroll period” shall mean a biweekly compensation period.

M. "Eligible deferred compensation plan” means a plan which meets the requirements of Internal Revenue Code
Section 457(b).

N. "Percentage limitation" shall mean:
1. Prior to January 1, 2002, thirty-three and one-third percent of the participant's includible compensatidn for the

taxable year.

]

2., After December 31, 2001, one hundred percent of the participant's includible compensation for the.taxabie
year. :

0. | "Severance event" shall mean:

1. Prior to January 1, 2002, severance of the participant's employment with the city that constitutes a
"separation from service" within the meaning of Internal Revenue Code Section 402(e)(4)(D)iil). ‘

2. After December 31, 2001, a severance of the participant's empfoyme.nt. with the city within the meaning of
Internal Revenue Code Section 467(d){1)(A)i).

(Prfor code § 2015.3; Ords. 19953, 21404, 26540, 26666.)

3.48.040 Deferral of compensation.

A.  During each payroll period in which an employee Is a participant in the plan, the city shall defer payment of such
part of the employee’s compensation as is specified by the employee in his or her participation agreement, provided:
that, except as provided in subsections B. and C. of this Section 3.48.040, the maximum that each participant may defer
under this plan for any taxable year shall nof exceed the lesser of: :

1. The applicable doltar amount permitted under Section 457(b) of the Internal Revenue Code of 19886, as
amended, and the regulations promulgated thereunder: or
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2. The pcrcentage limitation applied to the participant's Inc!udible compensation.

B. Beginning January 1, 2002, a participant who has attained the age of fifty years before the close of the tax year,
and with respect to whom no other elective deferrals may be made to the plan for the tax year by reason of the
fimitations set forth in subsection A., may specify in the participation agreement that the participant elects to make
deferrals in addition to those permztted by subsection A, in an amount not to exceed:

1. The appiicable dollar amount permitted under Section 414(v)(2)(B) of the Internal Revenue Code, as
adjusted for the cost-of-living in accordance with Section 414(v){2)(C) of the Internal Revenue Code; or

2. The portion, if any, of the participant's compensation (as defined in Section 415(c)(3) of the Internal Revenue
. Code) that Is in excess of any other elective deferrals of the parﬂcipant for such year as are made without regard to this
subsection B.

C. The maximum deferrals described in subsections A. and B. above shall not be appficable for one or more of the
participant’s last three taxable years ending before the attainment of normal retfrement age as defined under this plan. In

that instance, the maximum shalf be the lesser of;

1.  Twice the dollar amount in effect under Section 457(b)(2)(A) of the Internal Revenue Code; or

2. Thesumof:

a. The maximum deferral amount established for the purposes of Section 3.48.040.A. for the taxable year
(determined without regard to Secuon 3.48.040.B.); plus

b. So much of the maximum deferral amount established for the purposes of Secttoﬁ 3.48.040.A. for taxable
years beginning after December 31, 1978, and before the taxable vear as has not prewous]y been used under Section
3.48.040.A., or under Section 3.48.040.B.

D.  An employee whose employment is interrupted by qualified military service under Internal Revenue Code
Section 414(u) or who is on a leave of absence for qualified military service under internal Revenue Code Section 414
(u} may elect to make additional deferrals upon resumption of employment with the city, subject to the following:

1. The additional deferrals shall not exceed the maximum deferrals the employee could have elected during the

penod of qualified milltary service if the employee's employment with the city had continued at the same level of
compensation without the interruption or ieave of absence, reduced by the deferrats, if any, actuaily made dunng the

taxable year(s) in which the qualified military service occurred,

2. The right to make additional deferrals is limited to the five-year period immediately following the resumption
of employment with the city or, if sooner, the period immediately following the resumption of employment that is equal to

three times the length of the interruption or leave of absence.

E. If the amount of compensation deferred In any taxable year exceeds the limitations described in this Section -
3.48.040 when combined with other amounts deferred by a participant under another eligible deferred compensation
plan under Internal Revenue Code Section 457(b) for which the participant provides information to the city, then the
deferral for that taxable year (adjusted for any income or loss in value allocable thereto) shall be distributed to the
parttcxpant to the extent that the deferral exceeds the applicable limitation.

(Prior code § 2615.5; Ords, 19953, 21404, 25198, 26540, 26666, 27523.)

3.48.050 Participation in the plan.

A. Each employee may slect to become a participant of the plan and defer payment of part of his or her
compensation by executing a written participation agreement and filing it with city before the beginning of the month in

which the deferral is to be effective.

B. The deférred amount must equal at least twenty-fve dolars per payroli periad per investment company,
exclusive of any service charge or such other minimum as the advisory committee may determine.

C. Aparticipation agreement shall be effective for the first payroll period of the next month following its execution
and fi I|ng with cily, uniess a later payroll period is designated by the employee. The participation agréement shall
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continue from payroll period to payroll period and remain-fn full force and effect unless terminated as provided in Section
3.48.050.B. - g -

D. - A participant may terminate his or her participation in the plan, and thereby terminate further deferral of
“compensation, by filing with city an executed written notice of termination prior to effective date of termination. Once
terminated, a former participant cannot rejoin the plan during the month in which termiination occurred; however, the
former participant may elect to become a participant in a subsequent month. No amounts shall be payable to an
employee upon terminating his or her participation in the plan unless otherwise due, pursuant to Section 3.48.130.

(Prior code § 2915.4; Ords, 19953, 21404, 26540.)

3.48.055 Inter-plan transfer.

A, lncozﬁing transfers.

1. Anparticipant who Is a former participant in an eligible deferred compensation plan of any local government or -
state may transfer the amounts deferred under said plan to the City of San José deferred compensation plan, if the
participant has had a severance event with the prior employer and if the_prior employer's plan provides that such a

transfer will be made. ‘

2. Any such fransferred amount shall not be treated as a deferral subject to the limitations of Section 3.48.040,
except that for purposes of applying the limitations, an amount deferred during any taxable year under the transferring
plan shall be treated as if it had been deferred under this plan during such taxable year.

3. Any such transferred amount shail otherwise be subject to the provisions of this Chapter 3.48.

B. . Outgoing transfers,

1. If a participant terminates emplbyment with the city and accepts employment with any other local government
or state, which has an eligible deferred compensation plan and which plan provides for acceptance of amounts
previously deferred, the participant may slect that all amounts previously deferred be transferred to the new employer's

plan.

- 2. Beginning January 1, 2002, a particlpant may fransfer all or a portion of the barticipant's account directly to
the trustee of a defined benefit governmentat plan (as defined in internal Revenue Code Section 414(d)) if stch transfer
Is: ' ‘ : o

a.  For the purchase of permissive service credit (as defined in Internal Revenue Code Seclion'415(n)(3)(A))
under such governmental plan; or :

b.  Arepayment to which Internal Revenue Code Section 415 doss not apply by reason of Subsection (k)(3)
thereof.

C. The advisory committee or the city may require such documentation regarding any plan from which a transfer
may be accepted or to'which a transfer may be made as it deems necessary to effectuate the transfer; to confirm that

stich plan is an eligible deferred compensation plan of a local government or state or defined benefit governmental plan,
as applicable; or to assure that transfers are permitted under such plan, : .

(Ords. 22614, 26540, 28995.)

3.48.058 Eligible rollover distributions.

A. Incoming Rollovers.

1. Beginning January 1, 2002, this plan may accept an éiigib!e rollover distribution from an eiligibre retirement
plan maintained by another employer and credit such rolled-over amounts to a participant's account under this plan,

_ 2. Beginning January 1, 2009, within tweive months of é former city employee's éepa,ration from clty service,
this plan may accept an eligible rollover distribution of pre-tax contributions from an eligible retirement plan maintained
by the city and credit such rolled-over amounts to the former employee's account under this plan,
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3. The plan shall separately account for eligible rofiover distributions accepted from any eligible retirement plan
that is not an eligible deferred compensation plan maintained by an eligible governmental employer.

4. Forthe purpose of this Subsection A., "eligible refirement plan" means an annuity plan described-in Internal
Revenue Code Section 403(b), a qualified trust described in Internal Revenue Code Section 401(a), or an eligible
governmental deferred compensation plan,

B. Outgoing Rollovers,

1.  Beginning Jénuary 1, 2002', a distributee may elect to take a distribution from this plan in the form of an
eligible rollover distribution paid directly to an eligible retirement plan specified by the disfributee in a direct rollover,

2. Forthe purposes of this Subsection B
a. "Distributee” includes:
I An employee or former employee of the city; and

il.  With respect to the Interest of the spouse, an employee's or former employee's surviving spouse;
and A : _ .

iil.  With respect to the interest of the beneficiary, an.employee's or former employee's designated
" beneficiary; and

iv.  With respect to the interest of the $pouse_ or former spouse, an employee's or former employee's
spouse or former spouse who Is the alternate payee under a conforming domestic relations order. ’ ‘

b. "Eligible retirement plan" means an individual retiremerit account described in Internal Revenue Code
Section 408(a), a Roth individual retirement account described in Internal Revenue Code Section 408A {for distributions
after December 31, 2007), an individual retirement annuity described in Internal Revenue Code Section 408(b), an
annuity plan described In Internal Revenue Code Section 403(b), a qualified trust described in Internal Revenue Code
Section 401(a), or an efigible deferred compensation plan that accepts an eligible rollover distribution.

C. An “eligible rollover distribution” is any distribution of all or a portion of the balance to the credit of the distributee
which constitutes an-eligible rollover distribution under Internal Revenue Code Section 401(a)(31)(C). For the purposes
of distributions from other plans rolled- over into this plan, the term "eligible rollover distribution® shall not include the
portion of any distribution that is not includible in gross income (determined without regard to the exclusion for net

unrealized appreciation with respect to employer securities).

D. The édvisory committee or the city may require such documentation regarding any plan from which a rollover
distribution may be accepted or to which a rollover distribution may be made as it deems necessary to effectuate the
distribution; to confirm that such plan is an eligible retirement plan; or to assure that roltover distributions are permitted

under such plan,

E.  For the purposes of Internal Revenue Code Section 72(t), a distribution from this blan shall be treated as a
distribution from a qualified retirement plan to the extent that such distribution is attributable to ari amount rolled-over
from a qualified retirement plan (as defined in Internal Revenue Code Section 4974(c)).

F.  Effective with respect to distributions made on or after January 1, 2010, a beneficiary other than a participant's
{or former participant's) surviving spouss or a participant's (or former participant's) spouse or former spouse who is an
"alternate payee" under a qualified domestic relations order is a person eligible to make a rollover with regard to the
interest of the participant or former participant, subject to the limitation for such a béneficiary that an eligible retirement
plan Is an individual retirement account or individual retirement annuity that will be treated as an inherited individual
retirement account or annuity under Internal Revenue Code Section 402(c)(11) of the Code.

(Ords. 26540, 28852, 28995.)

3.48.060 Administration of the plan,

A. The plan and the trust established by this chapter shall be administered by the deferred compensation advisory
committee which shali be the sole authority to enforce the plan and the trust.
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B. The advisory committee shall be responsible for the operation of the plan in accordance with fts terms, and shaii
determine all the questions arising out of the administration, Interpretation, and application of the plan and the trust,
including making decisions on behalf of the city as to the choice and nature of investments to be avallable under the

ptan. All such determinations shall be conclusive and binding on all persons.

C. The advisory committee shail have the aUthorlty to enter into agreements on behalf of the city for the
administration of the plan, for custodial agreements for funds, and for investments under the plan where the fees to be
paid under such an agreement are to be paid by the participants or where there is no amount to be paid by the city

under the agresment.

D. The method of selection and the term of office of the members of the advisory committee shall be established
by resolution of the city council. ‘ _ : .

(Prior code § 2915.6; Ords. 19953, 21404, 25707, 26540.)

3.48.070 ' Deferred compensation fund.

A.  The city shall establish a deferred compensation fund to which all deferred compensation shall be credited at
such times as the compensation would have been payable to individual employees if not a participant in the plan, and to
which all inter-plan fransfer and direct rollover amounts accepted by the plan shall be credited as received, Separate
book accounts will be established for each employee participating which will show all amounts of deferred
compensation, inter-plan transfer amounts, direct rollover amounts, investments made, shares acquired and earnings
and gains on investments. Each book account will be valued at least semiannuaily.

B. On executing the participation agreement, the employee shall designate his or her investment objective
prospectively only. The city may invest amounts of deferred compensation in the types of investments set forth in
Sections 53601 and 53602 of the Government Code of the State of California and in corporate stocks; bonds, and
securities, mutual funds, savings and loan accounts, credit union accounts, life insurance policies, variable and fixed
annuities, mortgages, deeds of trust, or other security interests in real or personal property, whichever in the city's sole
judgment will best achleve the employee's objectives. Nothing In this section shall be construed to permit any {ype of
investment prohibited by the Constitution of the State of California. The employee's investment designations are
intended to be merely an expression of investment preferences and do not obligate city to foliow the employee's

designations.

C. No participant of the plan or such participant's beneficiaries shall have, by reason of the plan, participation
agreement, or book account, any secured or preferred interest in, or to, any assets of the city. The city shall have only a
contractual obligation to pay the benefits due the participant under the plan.

D. Except as provided In Internal Revenue Code Section 457(g), all amounts of compensation deferred under this
plan, all property and rights purchased with such amounts, and all income atlributable to such amounts, property and
rights shall remain (until made avaitable to the participant or his beneficiaries) solely the property and rights of the city,
without being restricted to the provision of benefits under this plan, subject only to the claims of the city's general

creditors.

{Ords. 25707, 26540.)

3.48.080 City participation.

Notwithstanding any other provisions of this plan, the city may make additional deposits in the deferred compensation
fund as additional compensation for services to be rendered by the employse to the city during an employment period;

provided:

A. The employee has elected, prior to the month in which the additional compensation is paid, to have such
additional compensation deferred and invested, pursuant to this plan; ' :

B. That such additional deposit shall not excéed the maximum deferral permitted in Section 3.48.040.

(Prior code § 2915.8; Ords. 19953, 21404, 26540.)

3.48.090 Relation to retirement system.

http://saniose.amlegal.comjalnscribts/ get-content,aspx 5/31/2012




( Page 28 of 58
. \ (

Any reduction in compensation of a participant under this plan shall be included as compensation of such participant
for purposes of computing the amount of his or her contribufions or benefits under any City of San José retirement

system.

(Prior code § 2915.13; Ords. 19953, 21404, 26540.)

3.48.100  Status of participants.

Neither the establishment of the plan nor any modification thereof, nor the establishment of any‘book' aécount, nor
the payment of any benefits, shall be construed as giving to any participant or other person any legal or equitable right
against city, except as hereln provided; and in no event shall the terms of emiployment of any employee or pariicipant be

modified or in any way affected hereby.

(Prior code § 2915.11(a); Ords. 19953, 21404, 26540,)

3.48.110 Condition of the pfan.

Itts a condition of the plan and each employee by participating herein expressly agrees that he or she shall look
solely to the general assets of the city for the payment of any benefit to which the employee or the employee's

beneficiary is entitled under the plan.

(Prior code § 2915.11(b); Ords. 19953, 21404, 26540.)

3.48.120 Governing law.

This plan shall be construed, aﬁminlstered, and enforced according to the laws of the state of California.

(Prior code § 2015.11(c); Ords. 19953, 21404, 26540.)

3.48.130. Distribution of benefits; election.

A.  Except as provided in subsections E. and F. below, a participant may elect the method of payment and the
seftiement options for distribution in the event of retirement, disabliity or other severance event, except death, no later

than thirty days after such severance event.

B. A participant may elect the melhod of payment and the settlement options for distribulion in the event of the
participant's death at any time before his or her death. : :

C. - [Ifthe participant‘fails to make an elaction of the method of payment before his or her death while still in
employment status, the participant's beneficlary may elect the method of payment at any time before payments are due.

B. Ifno election of the method of payment has been made by the participant or the participant's beneficiary within
the times provided for in this chapter, the benefits payabie to the parficipant or the participant's beneficiary, iess any
federal or state income taxes required to be withheld, shall be payable in a lump sum; provided that, on or after January
1, 2002, the participant or beneficiary may elect an inter-plan transfer or a direct rollover as provided in Sections

3.48,055 and 3.48.058.

E. Onorafter January 1, 1997, a par"licip’aﬁt may elect to defer commencement of distributions from the plan if
such election is made after amounts may be available under the plan in accordance with the requirements of Section -
457(d)(1)(A) of the Internal Revenue Code of 1986, as amended, and before commencement of such distributions. A
participant may make only one election under this subsection E. '

F.  On or after January 1, 2002, a participant’s right to change his or her election with respect to commencement of
distribution shall not be constrained by subsection E. Subject to such limitations on frequency of changes as may be
imposed by the advisory committee or the provider(s) of the Investment options selected by the participant, the
participant may change the date for commencement of distribution at any time prior to distribution. Notwithstanding the
foregoing, the advisory committee may, in order to ensure the orderly administration of this plan, establish a deadline
after which such election to defer commencement of distribution of benefits shall not be allowed.

(Prior code § 2815.7; Ords. 19953, 21404, 22062, 22419, 25198, 26540.)
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3.48.131 Method of payment of beneffts upon occurrence of severance event.

A. In the event of termination of employment because of retirement, disabiiity, or other severance event, except
death, the full benefits credited to the participant's book account plus or minus subsequent investment galns or losses,
but less any federal or state income taxes required to be withheld, shall be distributed to the participant in any one or

more of the following ways:

1. Inalump sum;

2. in monthly, quarterly, semlannudl, or annual instailments, or, for a participant eligible for an annuity payout
option, installments during the lifetime of the participant with or without a provision for a period cértain, but in no case
less frequently than annual payments. Life expectancy shall be actuarially determined by the city based on the date the
distribution shall begin. Each installment payment shall not be less than fifty dollars, unless such payment Is the entire

balance remaining In the participants' book account;

B.  The amount payable with respect to the parficipant shaii be paid at such times specified by the Secretary of the
United States Treasury pursuant to regulations promulgated by said Secretary. Prior to January 1, 2002, distributions
payable over a period of more than one year shall be made oniy in substantiaily non-ingreasing amounts.

C.  No payment oplion may be selected by a participant unless it satisfles the requirements of Internal Revenue.
Code Sections 401(a)(9) and 457(d)2). :

(Ords. 22419, 23160, 26540.)

3.48.132 Postponement of payments of benefits.

A. A participant may postpone all of the payments under Section 3.48.131 until a date not later than April 1
following the calendar year during which the participant reaches age seventy and one-haif.

. B, The election provided by subsection A. above must be made no later than (1) thirty days after the occurrence of
a severance event, or (2) the date the payment of benefits would otherwise commence under this chapter, whichever s

earlier. ’

C, Except as provided in subsections E. and F. of Section 3.48.130, the election made pursuant to subsection A.
above shall be irrevocable, ‘ _ : :

D.  Prior to January 1, 2002, if a participant postpones payments under this section, the ‘participant must elect the
method of payment no later than thirty days prior to the date the postpened payments are due to commence. ‘

{Ords. 22419, 24071, 26991, 26540.)

3.48.133 Date of payment of benefits.

A. A participant’s book account balances may continue to be invested unti, in the city's sole judgrhent. cashisto -
be withdrawn for the payment of benefits.

B. Payment of benefits under Section 3.48.131 may commence thirty-one days following the occurrence of a
severance event; but in no event shall commence later than sixty days after the close of the planyear in which the
severance event occurred except in the case where the participant has elected a postponement of the commencement

of distribution.in accordance with the terms of this plan.

C.  Ifthe participant has reached normal retirement age before the occirrence of a severance event, or will reach,
or wouid have reached normal retirement age in the plan year of the severance event, the participant or beneficiary, in
case of participant's death, may elect that payments not commence until a date within sixty days after the close of the

plan year in which the severance event occurred.

D. Payment of postponed benefits undér Section 3.48,132.A. or 3.48.134.E. shall commence on the first day of the
month following the date or age selected by the participant or beneficiary for payment of the poslponed payments,
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E. Payment of benefits in the event of the death of the parlicipant may commence sixty days after satisfactory
proof of death, and shall commence no later than sixty days after the close of the plan year in which death occurrad,
subject to satisfactory proof of the death of the participant, unless the time for payment is extended pursuant to Section

3.48.134.E. _
(Otds. 22419, 26540.)

3.48.134 Payment of benefits after death.

A.  After the death of a participant, the fuli benefits credited to the particlpant's book account, less any federal or
‘state income taxes required to be withheld by law, shall be distributed to participant’s beneficiaries in the manner
designated by the participant's most recent participation agreement, or amendments thereto, or other designation in

writing by participant.
8. Post-Rélirement Death Benefits.
1. The beneficiary of a participant who has died after distributidn has started may, subject to any limitation’
Imposed by contract between participant and a plan administrator, elect to change the method of distribution to a more

rapid payout within thirty days from the date of death of participant. Once such an election has been made it may not be
revoked. The beneficiary must take distribution at least as rapidly as the participant had elected.

2, Benefits shall be distributed in one of the following:
a.  Alump sum. |
b.  Monthly, quarterly, semlannually, or annual instaliments over a period not greater than:
. The life expectancy of the beheﬂciary if the beneficiary Is the surviving spouse of the participant.
il.  Fifteen years, if the beneficiary is not the surviving spouse of the participant.

iil. ~ No installment payment shall be less than fifty dollars unless it is the entire balance remaining in the
participant's book account. Life expectancy shall be actuarially determined by the city based on the date distribution to

the beneficiary shall commence,

¢. A partial lump sum payment followed by monthly, quarterly, semi-annual or annual instaliments, provided
that all payments are made within a period of ten years from the initial payment.

3. I the participant dies without naming a beneficiary or if the pefson(s) named are ﬁo longer alive at the time of
the parlicipant's death, the participant's account balance shall be paid to the estate of the participant in a lump sum.

C. Pre-Retirement Death Béneﬁts.

- 1. Ifthe participant dies before he or she has begun to receive the benefits provided by this plan, the
beneficlary may, subject to any limitalion imposed by contract between participant and a pfan administrator, change the
method of payment elected by the participant to a method of payment allowed by this section, no later than thirty days
prior to the date payments are due to commence. ‘ s

2,  [f the participant dies before he or she has begun to receive the benefits provided by this plan, the
beneficiary may elect to posipone distribution of some or all of the benefits payable, t6 a date not later than the taxable
year that the participant would have attained normal retirement age. This éléction may only be made within thirty days
. from the date of death of participant and once made may not be revoked under any circumstances, if such an election to
postpone is made, the beneficiary may elect a method of payment as allowed in this section no later than thirty days

prior to the date when the postponed payments are to commence. '

D. | All distributions made under this section shall meet the requirements of Internal Revenue Code Section 457,
(Ords. 22419, 23160, 26540.)
3.48.135 Emergency withdrawals.
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If a participant is faced with an unforeseeable emergency, the participant may apply to advisory committee for
withdrawal of funds from the plan. Such withdrawals shall be permitted, In the advisory committee's discretion, only in

clrcumstances of an unforeseeabie emergency.

"Unforeseeable emergency"” means severe financial hardship to the participant resulting from a sudden and
unexpected illness or accident of the participant or of a dependent (as defined in Internal Revenue Code Section 1 52(a)
but without regard to Sections 152(b)(1), (b)(2), and (d)(1XB)) of the participant, loss of the participant’s property due to
casualty, or other similar extraordinary and unforeseeable circumstances arising as a result of events beyond the control
of the participant. The circumstances that will constitute an unforeseeable emergency will depend upon the facts of each
case, but, in any case, payment may not be made to the extent that such hardship is or may be relieved by:

A.  Relmbursement or compensation by insurance or otherwise;

B. Liquidation of the participant's assets, to the extent the liquidation of such assets would not itself cause severe
financial hardship; or

C. Cessation of deferrals under the plan.

Examples of what are not considered to be an unforeseeable emergency include the need to éend a participant's
child to college or the desire to purchase a home. _

- Withdrawal from account due to an unforeseeable emergency shall only be permitted to the extent reascnably
. heeded to satisfy the emergency need. _ .

Any amount so approved hereunder for withdrawal, less any taxes required to be withheld, shall be paid to the
participant in a lump sum. The withdrawal shall be effective at the fater of the dates specified in the participant's

application, or the date approved by the city.

. (Ords. 22419, 26540, 28995.)

3.48.136 Other distributions.

Notwithstanding any other provisions of this plan, the city may Change the time or methods of benefit payments
pursuant to this pian. .

(Ords. 22419, 26540.)

3.48_.137 . De minimus accounts.

A, Voluntary quuidathn.

1. A particlpant may elect to withdraw the entire deferred compensation account balance in a lump sum if all of
the following conditions are satisfled: . ' :

a. The total balance in the account does not exceed the amount set forth in subsection B.; and

~ b, There have been no deferrals under the plan with respect to the participant during the two-year period
ending on the date of the distribution; and - ,

¢, There has been no prior distribution from the plan to the participant,

2. A participant may not withdraw the account balance pursuant to this section uniess the total account balance
does not exceed the following amount: ‘

a.  For withdrawals on or after January 1, 1997, but before January 1, 1998, the sum of three thousand five
hundred dollars; or : .
b.  For withdrawals on or after January 1, 1998, the dollar limit set forth in Section 457(e)(9) of the Internal

Revenue Code. On or after January 1, 2002, the value of the participant's account shail be determined without factoring
in any amounts attributable to rollovers under St_actfon 3.48.058 from eligible retirement plans other than eligible deferred

compensation plans.
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B. Mandatory Liquidations. Notwithstanding any other provision of this chapter, if the value of a participant's

account upon the occurrence of a severance event s less than one thousand dollars, the participant's account shall be
paid to the participant in a lump sum. ' )

(Ords. 22614, 23160, 25198, 26466, 26540.)

3.48.140 Loans. : L S

A A par{Ic':_lpant who Is an active employee may apply for and receive a loan from the balance of his or her account
as provided in this Section 3.48.140. Any such loan may not be for an amount !_ess than one thousand dollars

($1,000.00).
B.  Noloan to a participant hereunder may exceed the lesser of:

1. Fifty thousand dotlars ($50,000.00), reduced by the excess (if any) of the highest cutstanding balance on
loans from the pian to the participant during the one-year perlod ending on the day before the date the loan is approved
{not taking into account any payments made during such one-year period), over the outstanding bafance of any loans
from the plan to the participant on the date the loan is made; or '

2. One-half of the value of the participant's vested account balance as of the day immediately preceding the
date on which such loan is approved.

C. For purposes of subsection B. above:;

1. Anyloan from any other plan maintained by the city shall be treated as if it were a loan made from the plan
and the balance of all loans under all plans maintained by the city shall be aggregated in determining the maximum loan

available; and

2. The amount of any loan fee shall be deducted from the participant's account balance before the
determination of the maximum loan amount available. :

D. The terms of the loan shall:

1. Require level amortization with payments not less frequently than biweekly throughout the repayment period,
except that, to the extent permitted by the Internal Revenue Code and the applicable treasury regulations:

a. A borrower who is on a bona fide unbaid leave of absence may elect to suspend payments during the
unpaid leave of absence, provided that the suspension of payments shall be for a period not to exceed one year, and
further provided that the term of the loan shall not be extended and the borrower must repay the loan within the term of

the loan.

_ b. A borrower who is on a leave of absence for the performance of uniformed service within the meaning of
Section 414(u) of the Internal Revénue Code may elect to suspend payment for the period of unifornied service. If the
borrower so elects, then upon the borrower's return from uniformed service, the loan repayment period shall be
extended by a period equal to the length of the uniformed service. .

2. Require that the loan be repaid within five years uniess the participant certifies in writing to the loan -
administrator that the loan is to be used to acquire a dwelling unit which within a reasonable time is to be used
" (determined at the time the loan is made) as a principai residence of the participant; and :

3. Provide for interest at a reasohable rate, as determined by the loan administrator, commansurate with
Interest rates charged by persons in the business of lending money for loans which would be made under similar

circumstances. :
E. Security for loan; default.

1. Securily. Any loan to a participant under the plan shall be secured by the pledge of the portion of the
participant's interest in the pian Invested in such loan. :

2. Defauft. In the event that a participant fails to make a loan payment by the last business day of the calendar
quarter following the calendar quarter in which the payment is due, a default on the loan shall occur. In the event of such
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defauit:

a.  All remaining payments on the loan shall be Immediately due and payable:

b. The participant shall nbt be allowed to initiate another loan from the ptan until the defaulted amount is
repaid, C C : ;

3. I the case of any default on a loan fo a participant, the I6an administrator shall apply the portiori of the
participant's interest in the plan held as security for the loan in satisfaction of the loan on the date of severance from

employment.

a4 Notwithstanding anything elsewhere in this chapter to the contrary, in the event a loan s ou‘ts't'andlng on the
date of a patticipant's death, his or her estate shall be'his or her beneficidry as t6 the portion of thé Interest in the plan
invested in such loan {with the beneflciary or beneficiarles as t6 the remainder of his or héF interest In the plan to be
determined in'accordance with otherwise applicable provisions of the plan). - . '

Repayment.

1. The participant shall be required, as a condition to receiving a loan, to enter into an irrevocable agreement
authorizing the city to make payroll deductions from the participant's compensation as long as the participant is an
employse and to transfer such payroll deduction amounts to the loan administrator in payment of such loan plus interest.
Repayments of a loan shall be made by payroll deduction of equal amounts (comprised of both principal and Interest)
from each paycheck, with the first such deduction to be made as soon as practicable after the loan funds are disbursed,

| 2. Notwithstanding paragraph 1., a participant may prepay the entire outstanding balance of his loan at any
time, in whole or in part, provided that a partial prepayment shall not change the payment schedule or the interest rate

on the loan, ‘
3.  Ifany payroll deductions cannot be made in full because a participant is on an unpaid leave of absence and
the loan suspension provision is not in effect or the participant's paycheck is insufficient for any other reason, the

participant shall pay directly to the loan administrator the full amount that would have been deducted from the
participant's paycheck, with such payment to be made by the last business day of the calendar month in which the

amount would have been deducted.

F.  Severance from city employment. In the event a participant has a severance event, the outstanding balance of
any ioan shall be due and payabie no later than the last day of the month immediately following the month in which the
participant receives his or her final compensation from the cily. For the purpose of this paragraph, "final compensation"
includes any payments for unused accrued leave for which the participant may be eligible. ’ '

G. Loan fee. The loan administrator, with the approval of the committee, may charge a loan fee for any ioan made
pursuant to this Section 3.48.140. The loan fee will be deducted from the participant's account balance.

H.  For the purpose of this Section 3.48.140, "loan administrator" means the person or entity authorizéd by the
committee to administer the ioan program for the pian. The committee may change the loan administrator at any time,

l. The commiltee may establish s_‘uch‘ rules with respect to the loan program as the committee deems advisable,
including without limitation, rules regarding the maximum number of loans that may be outstanding for any participant at

any time.

(Ord. 28057.)

3.48.150 Nonassignability,
To the fullest extent permitted by law, the interest of a participant in the contractual obligation of the city, es‘tablished—

by the plan, shall not be assignable in whole or in part, direcily or by operation of law or otherwise, In any manner, and
no right or Interest of a participant in the city's contractual obligation shalil be iiable for, or subject to, any obligation or

liability of such participant, _
(Prior code § 2015.9; Ords. 1 9953, 21404, 26540.)

- 3.48.160 Amendment or termination of plan.
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A. The city may, at any time, terminate this plan for all participants. Upon such termination, each participant in the
pfan will be deemed to have terminated his service as of the date of such termination, and the value of each participant's -
book account, less any taxes required to be withheld, shall be distributed to the pammpants or their beneficiaries no later

than sixty days after the termination of the plan.

B. The city may also amend the provisions of this plan at any time; provided, however, that no amendment shall
affect the rights of the participants or thelr beneficiaries to the receipt of payment of benefits, to the extent of any-
compensation defermed at the time of the amendment as adjusted for income attributable to such deferred compensation

prior to and subsequent to the amendment,

C. This plan is-intended to qualify as an eligible state deferred compensation plan under Section 457 of the Internal
Revenue Code, and shall be interpreted and administered in a manner consistent with such qualification. The city
resefves the rrght to amend the plan fo the extent that may be necessary to conform the plan to the requirements. of
Section 457 and any other appllcable law, regulalaon or ruling, including amendments that are retroactive to the effective
date of the plan. In the event that the plan is deemed by the Internal Revenue Service to be administered i in a manner
inconsistent with Section 457, city shall correct such administration within the period provided in Section 457(b). The city
reserves the right to take such action and do such things as are required to make the plan, as adminlstered consistent

with Section 457.

(Prior code §§ 2915.12, 3.48.170; Ords. 19953, 21404, 26540.)

3.48.170 Limitation on'city responsibility.

A.  The city may, but is not requlred to, invest funds held pursuant to agreements between participants and city in -
accordance with the requests made by each particiant at the time of enrollment or change in enroliment, prospectively

only.

B. The city shall retain the right to approve or disapprove such investment requests. Any action by the city or the
advisory committee in investing funds, or approving of any such investment of funds, shall not be considered to be either
an endorsement or guarantée of any investment, nor shall it be considered to attest to the financial soundness or the
suitability of any Investment for the purpose of nieeting future obligations as provided in Section 3.48.130. Neither city
nor the advisory committeé shall be liable to any participant, or to any parficipant's beneficlaries or helrs. or to any other
person for any losses resuiting from invesiments or funding made under the plan. )

'C. The city hereby establishes this deferred compensation plan on the terms and conditions set forth hereln.

{Prior code §§ 2915.14, 3.48.180; Ords. 19953, 21404, 26540,)

3.48.180 Administrative costs.

The advisory commitlee may determine fair and equitable cost to the city in withholding deferred compensation
pursuant to this pian or in making Investments or otherwise administering or lmplementlng the plan. The advisory
comimittee may withhold or collect, or have withheld or collected such costs, in such manner as it deems equitable either
(1) from the compensation deferred pursuant to the plan, the income produced from any investment with respect thereto,
or from principal return from any investment, whether or not augmented, or (2) from the organization receiving such
investments, where requured by law to collect therefrom, or if not so required, where mutually satisfaclory to such
drganization and the advisory committee, or (3) by direct charge to the participants or any combination of the above.

(Ords. 21404, 26540.)

© 3.48.181 Conforming domestic relations orders.
A. A domestic relations order means any judgment, decree or order, mciudmg approval of a property settlement

agreement or separation agréement issued by a court of competent junsdichon which relates to the provision of marital
property rlghts ofa parﬁcipan{ and is made pursuant to the state domestic relattons law of the state where the marital

dissolution or séparation otéurfed.

B. The plan shall only recognize domestic relations orders that the advisory committee, in accordance with its
authority under Section 3.48.060, determines are conforming domestic relations orders.

C.. A conforming domestic relations order is a domestic relations order that the advisory committee determines

http://sanjose.amlegal.com/alpscripts/get-content.aspx 5/31/2012




p—

_ . ‘ Page 35 of 58
( (
conforms with the following guidelines:

1. The order may provide for the establishment of a separate account for the nonparticipant spouse under the
plan. For purposes of this section, "nonparticipant spouse” equally refers to current or former spouse of a plan

participant,

2. The order may provide, with respect to any separate édcount established for the nonparticipant spouse, that
the nonparticipant spouse shall have the right: ,

a. To direct the Investment of the account in accordance with the provisions of the plan;

b. To elect the time and form of distribution from the options available under the pian, provided that
distributions shall not commence earlier than provided in paragraph 3. below;

¢ To designate beneficiaries of the separate account in the event of the nonparticipant spouse's death, in
accordance with the procedures provided under the plan; : ‘ : '

d. To have ali distributions from the account of the nonparticipant spouse made dlrebtly to the nonparticipant
spouse or his or her beneficiary.

3. To confoﬁn, the order:

a. May not accelerate or increase any benefit provided under the plan or create any rights greater than the
participant's rights under the plan and under Section 457 of the Internal Revenue Code of 1986, and may not conflict in
any other way with the plan’s distribution provisions or the requirements and limitations of Sections 401 (a)(@), and 457
(d) of the Internal Revenue Code of 1986 as amended; provided that after December 31, 2001, the nonparticipant
spouse who has been awarded a separate account may elect to commence distribution of the nonparticipant spouse's
separate account prior to the occurrence of a severance event for the participant, '

b.  May not allow the nonparticipant spouse to defer compensation under the plan except to the extent the
nonparticipant spouse-is an employee otherwise authorized to become a participant under the plan; and

c. May pl:ovide that all distributions made to the nonparticlpant spouse shall be made directly to the
nonparticipant spouse or beneficiary, as applicable, )

4. The order shall also conform with such additional guidelines as the advisory committee shali establish from
time fo time including, with regard to the following: .

a.  Provision for the withholding of taxes required by applicable law;

b.  Provision that the participant and/or the nonparticipant spouse be required to pay any expenses incurred .
by the city in connection with the order including, without limitation, the costs of any legal action taken by the city relating

to the order;

c. Any requirement that the nonparticipant spouse provide the advisory committee with such written
requests, consents or instructions as the advisory committee may require in accordance with the provisions of the plan;’
and ’

d.  Provision expressly acknowledging that the city's obligation to the participant is reduced to the éxtent that
payments are to be made to the nonparticipant spouse. : _

(Ords. 24404, 25787, 26540.)

3.48.185 Repeal.

The amendments to the plan made by the urgency ordinance adopted December 18, 2001, were made 16 implement
provisions of the Economic Growth and Tax Relief Reconciliation Act of 2001 (EGTRRA). In the event the EGTRRA '
provisions implemented by the urgency ordinance terminate, expire or are repealed, the amendments made by the
urgency ordinance shall be deemed terminated, expired or repealed to the extent necessary to conform this plan to the

requirements of internai Revenue Code Section 457.
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ARTICLE XV-A
RETIREMENT

PUBLIC EMPLOYEE PENSION PLAN AMENDMENTS -TO
ENSURE FAIR AND SUSTAINABLE RETIREMENT BENEFITS
WHILE PRESERVING ESSENTIAL CITY SERVICES -

The Citizens of the City of San Jose do hereby enact the:follovﬁng
‘amendments to the City Charter which may be referred toas:
“The Sustainable Retirement Benefits and Compensation Act.”

Section 1501-A: ~ FINDINGS

The following services are essential to the health, safety, quality
of life and well-being of San Jose residents: police protection; fire
protection; street maintenance; libraries; and community centers
(hereafter “Essential City Services”),

The City's ability to provide its citizens with Essential City
Services has been and continues to be threatened by budget cuts
caused mainly by the climbing costs of employee benefit ‘
programs, and exacerbated by the economic crisis. The employer
cost of the City’s retirement plans is expected to continue to |

~ Increase in the near future. In addition, the City’s costs for other
post employment benefits - primarily health benefits - are
Increasing. To adequately fund these costs, the City would be
required to make additional cuts to Essential City Services, =

By any measure, current and projected reductions in service |
levels are unacceptable, and will endanger the health, safety and _
well-being of the residents of San Jose, | g

837680 2
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Without the reasonable cost containment provided in this Act, the
economic viability of the City, and hence, the City's employment
“benefit programs, will be placed at an imminent r1sk

The City and 1ts residents always mtended that post employment
benefits be fair, reasonable and subject to the City’s ability to pay
without jeopardizing City services. Atthe same time, the Cityis
and must remain committed to preservmg the health, safety and

well-being of its residents.

By this Act, the_voters find and declare that post employment
benefits must be adjusted in a manner that protects the City's
viability and public safety, at the same time allowing for the

- continuation of fair post—employmen’c benefits for its workers.

The Charter currently provides that the City retains the authorlty
to amend or otherwise change any of its retirement plans, subject
to other provisions of the Charter, '

This Act is intended to strengthen the finances of the City to
ensure the City's sustained ability to fund a reasonable level of

- benefits as contemplated at the time of the voters’ initial adoption
of the City’s retirement programs. It is further designed to ensure
that future retirement benefit increases be approved by the
voters. - :

Section 1502-A: © INTENT

‘This Act is intended to ensure the City can provide reasonable
and sustainable post employment benefits while at the same time
delivering Essential City Services to the residents of San Jose.
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The City reaffirms its plenary authority as a charter city to control
and manage all compensation provided to its employees as a
municipal affair under the California Constitution. :

The City réaffirrns its inherent right to act rgéponSibly to preserve
the health, welfare and well-being of its residents.

This Act is not intended to deprive any current or former
employees of benefits earned and accrued for prior service as of
the time of the Act’s effective date; rather, the Act is intended to
preserve earned benefits as of the effective date of the Act.

This Act is not intended to reduce the pension amounts received
by any retiree or to take away any cost of living increases paid to
retirees as of the effective date of the Act.

'The City expressly retains its authority existing as of January 1, .
2012, to amend, change or terminate any retirement or other post
employment benefit program provided by the City pursuant to
Charter Sections 1500 and 1503, L

Section 1503-A.  Act Supersedes All Conﬂicting Provisions
The provisions of this Act shall prevail over all other conflicting
or inconsistent wage, pension or post employment benefit
provisions in the Charter, ordinances, resolutions or other

enactments,

The City Council shall adopt ordinances as appropriate to
implement and effectuate the provisions of this Act. The goal is
that such ordinances shall become effective no later than
September 30, 2012. -
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Section 1504-A.  Reservation of Voter Authority

The voters expressly reserve the right to consider any change in
matters related to pension and other post employment benefits.
Neither the City Council, nor any arbitrator appointed pursuant to
Charter Section 1111, shall have authority to agree to or provide
any increase in pension and/or retiree healthcare benefits
without voter approval, except that the Council shall have the
authority to adopt Tier 2 pension benefit plans within the limits
set forth herein. : ' |

/ Section 1505-A. Reservatjon of Rights to City Council

Subject to the limitations set forth in this Act, the City Council
retains its authority to take all actions necessary to effectuate the
terms of this Act, to make any and all changes to retirement plans -
necessary to ensure the preservation of the tax status of the
plans, and at any time, or from time to time, to amend or
otherwise change any retirement plan or plans of establish new
or different plan or plans for all or any officers or employees
subject to the terms of this Act. o

Section 1506-A.  Current Employees

(a) “Current Employees” means employees of the City of San
Jose-as of the effective date of this Act and who are not covered

under the Tier 2 Plan (Section 8).

(b) Unless they voluntarily opt in to the Voluntary Election
Program (“VEP,” described herein), Current Employees shall have
their compensation adjusted through additional retirement
contributions in increments of 4% of pensionable pay per year,
up to a maximum of 16%, but no more than 50% of the costs to

4
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amortize any pension unfunded liabilities, except for any pension
unfunded liabilities that may exist due to Tier 2 benefits in the
future. These contributions shall be in addition to employees’
normal pension contributions and contributions towards retiree

healthcare benefits.

(c) The starting date for an employee’s compensation
“adjustment under this Section shall be June 23, 2013, regardless

“ of whether the VEP has been implemented. If the VEP has not
been implemented for any reason, the compensation adjustments

shall apply to all Current Employees.

~ (d) The compensation adjustment through additional employee
contributions for Current Employees shall be calculated
separately for employees in the Police and Fire Department
Retirement Plan and employees in the Federated City Employees’.

Retirement System,

| (e) The compensation adjustment shall be treated in the same
manner as any other employee contributions. Accordingly, the
voters intend these additional payments to be made on a pre-tax
basis through payroll deductions pursuant to applicable Internal
Revenue Code Sections. The additional contributions shall be
subject to withdrawal, return and redeposit in the same manner
as any other employee contributions.

Section 1507-A: One Time Voluntary Election Program
(HVEPM)

The City Council shall adopt a Voluntary Election Program
(“VEP”) for all Current Employees who are members of the
existing retirement plans of the City as of the effective date of this
Act. The implementation of the VEP is contingent upon receipt of

)
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IRS approval. The VEP shall permit Current Employees a one
time limited period to enroll in an alternative retirement program
which, as described herein, shall preserve an employee’s earned
benefit accrual; the change in benefit accrual will apply only to
the employee’s future City service. Employees who opt into the
VEP will be required to sign an irrevocable election waiver (as
well as their spouse or domestic partner, former spouse or

former domestic partner, if legally required) acknowledging that
the employee irrevocably relinquishes his or her existing level of
retirement benefits and has voluntarlly chos en reduced benefits,

as specified below. -
The VEP shall ha{fe the following features and limitations:

(@) The plan shall not deprive any Current Employee who
chooses to enroll in the VEP of the accrual rate (e.g. 2.5%) earned
and accrued for service prior to the VEP's effective date; thus, the
benefit accrual rate earned and accrued by individual employees
for that prior service shall be preserved for payment at the time

of retirement.

(b) Pension benefits under the VEP shall be based on the
following limitations:

()  The accrual rate shall be 2.0% of “final
| compensation”, hereinafter defined, per year of
service for future years of service only.

(ii) The maximum benefit shall remain the same as the
' maximum benefit for Current Employees.

(iii) The current age of eligibility.for service retirement.
_ under the existing plan as approved by the City

8

837680_2
Council Agenda: 3/6/12
ltem No: 3.5(b}




February 8, 20(

=

Counicil as of the effective date of the Act for all years

of service shall increase by six months annually on |
July 1 of each year until the retirement age reaches
the age of 57 for employees in the Police and Fire
Department Retirement Plan and the age of 62 for

~employees in the Federated City Employees’

- Retirement System. Earlier retirement shall be

(iv) .

(vi)

(vii

837680_2
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permitted with reduced payments that do not
exceed the actuarial value of full retirement, For
service retirement, an employee may not retire any
earlier than the age of 55 in the Federated City

Employees’ Retirement System and the age of 50 in

the Police and Fire Department Retirement Plan.

The eligibility to retire at thirty (30) years of service

regardless of age shall increase by 6 months

annually on July 1 of each year starting July 1, 2017.

Cost of living adjustments shall be limited to the
increase in the consumer price index, (San Jose - San.
Francisco - Oakland U.S. Bureau of Labor Statistics

index, CPI-U, December to December), capped at

- 1.5% per fiscal year. The first COLA adjustment

following the effective date of the Act will be
prorated based on the number of remaining months

- inthe year after retirement of the employee.

)

2.5(b)

“Final compensation” shall mean the average annual
pensionable pay of the highest three consecutive
years of service. -

An employee will be eligible for a full year of service
credit upon reaching 2080 hours of regular time

7
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worked (including paid leave, but not including
overtime).

(c) - The cost sharing for the VEP for current service or current
service benefits (“Normal Cost”) shall not exceed the ratio of
3 for employees and 8 for the City, as presently set forth in"
“the Charter. Employees who opt into the VEP will not be
responsible for the payment of any pension unfunded
liabilities of the system or plan.

(d) VEP Survivorship Benefits. .

(i) Survivorship benefits for a death before retirement
shall remain the same as the survivorship benefits
for Current Employees in each plan,

(i) Survivorship benefits for a spoiise or domestic
‘partner and/or child(ren) designated at the time of
retirement for death after retirement shall be 50%
of the pension benefit that the retiree was receiving,
At the time of retirement, retirees can at their own
cost elect additional survivorship benefits hy taking
an actuarially equivalent reduced benefit,

(e) VEP Disability Retirement Benefits,

(i) Aservice connected disability retirement benefit,  as
hereinafter defined, shall be as follows:

The employee or former employee shall receive an
annual benefit based on 50% of the average annual

~_pensionable pay of the highest three consecutive years
of service. - - |
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(ii) Anon-service connected disability retirement
benefit shall be as follows:

The employee or former employee shall receive 2.0%
times years of City Service (minimum 20% and
maximum of 50%) based on the average annual
pensionable pay of the highest three consecutive years
of service. Employees shall not be eligible for a non-
service connected disability retirement unless they
have 5 years of service with the City.

(ifi) Cost of Living Adjustment (“COALA") provisions will be
the same as for the service retirement benefit in the
VEP.

Section 1508-A:  Future Employees - Limitation on
| Retirement Benefits - Tier 2

To the extent not already enacted, the City shall adopt a
retirement program for employees hired on or after the
ordinance enacting Tier 2 is adopted. This retirement program -
for new employees ~ shall be referred to as “Tier 2.” |

The Tier 2 prograrh shall be limited as follows:

(a) The program may be designed as a “hybrid plan” consisting
of a combination of Social Security, a defined benefit plan and /or
a defined contribution plan. If the City provides a defined benefit
plan, the City’s cost of such plan shall not exceed 50% of the total
cost of the Tier 2 defined benefit plan (both normal cost and

unfunded liabilities). The City may contribute to a defined

contribution or other retirement plan only when and to the extent -
837680_2 °
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the total City contribution does not exceed 9%. If the City’s share
of a Tier 2 defined benefit plan is less than 9%, the City may, but
‘shall not be required to, contribute the dlfference to a defined

contrlbutlon plan.

(b) For any.deﬂned benefit plan, the age of eligibility for
‘payment of accrued service retirement benefits shall be 65,
except for sworn police officers and firefighters; whose service
retirement age shall be 60. Earlier retirement may be permitted
with reduced payments that do not exceed the actuarial value of
full retirement. For service retirement, an employee may not
retire any earlier than the age of 55 in the Federated City
Employees’ Retirement System and the age of 50 in the Police and
Fire Department Retirement Plan. .

(c) For any defined benefit plan, cost of living adjustments shall
be limited to the increase in the consumer price index (San Jose -
San Francisco - Oakland U.S. Bureau of Labor Statistics index, CPI-
U, December to December), capped at 1.5% per fiscal year. The
first COLA adjustment will be prorated based on the number of

‘months retired.

(d) For any defined benefit plan, “final compensation” shall
mean the average annual earned pay of the highest three
consecutive years of service. Final compensation shall be base
pay only, excluding premium pays or other additional |
compensation.

(e) Forany defined benefit plan, benefits shall accrué ‘at arate
not to exceed 2% per year of service, not to exceed 65% of final

compens atlon

10
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(f) For any defined benefit plan, an employee will be eligible for -
a full year of service credit upon reaching 2080 hours of regular
time worked (including paid leave, but not including overtime).

(g) Employees who leave or have left City service and are
subsequently rehired or reinstated shall be placed into the
second tier of benefits (Tier 2). Employees who have at least five
(5) years of service credit in the Federated City Employees’
‘Retirement System or at least ten (10) years of service credit in
the Police and Fire Department Retirement Plan on the date of
separation and who have not obtained a return of contributions
will have their benefit accrual rate preserved for the years of
service prior to their leaving City service. |

(h) Any plan adopfedby the City Council is subject to
termination or amendment in the Council’s discretion. No plan
subject to this section shall create a vested right to any benefit,

Section 1509-A:  Disability Retireménts

(a) Toreceive any disability retirement benefit under any
pension plan, City employees must be incapable of engaging in
any gainful employment for the City, but not yet eligible to retire
(in terms of age and years of service). The determination of
qualification for a disability retirement shall be made regardless
of whether there are other positions available at the time a
determination is made.

(b) Anemployee is considered “disabled” for purposes of
qualifying for a disability retirement, if all of the following is met:

(i) Anemployee cannot do work that they did before; and

1
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(ii) Itis determined that

1) an employee in the Federated City Employees’
Retirement System cannot perform any other jobs

- described in the City’s classification plan because
of his or her medical condition(s); or

2) an employee in the Police and Fire
Department Retirenient Plan cannot perform any -
other jobs described in the City’s classification
plan in the employee’s department because of his
or her medical condition(s); and

(iii) The employee’s disability has lasted or is expected to
last for at least one year or to result in death.

{c) Determinations of disability shall be made by an
independent panel! of medical experts, appointed by the City
Council. The independent panel shall serve to make disability
determinations for both plans. Employees and the City shall have
a right of appeal to an administrative law judge.

(d) The City may provide matching funds to obtain long term
disability insurance for employees who do not qualify for a
disability retirement but incur long term reductions in
compensation as thé result of work related injuries.

" (e) The City shall not pay workers’ compensation benefits for -
disability on top of disability retirement benefits without an
offset to the service connected disability retirement allowance to
eliminate duplication of benefits for the same cause of disability,
consistent with the current provisions in the Federated Clty
Employees’ Retirement System,

12
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Section 1510-A: Emergency Measures to Contain Retlree :
| Cost of lemg Ad]ustments

If the City Council adopts a resolutlon declaring a fiscal and
service level emergency, with a finding that it is necessary to

- suspend increases in cost of living payments to retirees the City
may adopt the following emergency measures, apph cable to
retirees (current and future retirees employed as of the effectlve

| date of this Act):

(a) Cost of living adjustments ("COLAs”) shall be temporarily
‘suspended for all retirees in whole or in part for up to five years.
The City Council shall restore COLAs prospectlvely (in whole or
in part), if it determines that the fiscal emergency has eased
sufficiently to permit the City to provide essential services
- protecting the health and well-being of City residents while
paying the cost of such COLAs.

(b) Inthe eventthe City Council restores all or part of the COLA,
it shall not exceed 3% for Current Retirees and Current
Employees who did not opt into the VEP and 1.5% for Current
Employees who opted into the VEP and 1.5% for employees in

_Tler 2

- Section 1511-A: Supplemental Payments to Retirees

The Supplemental Retlree Beneflt Reserve (“SRBR") shall be
discontinued, and the assets returned to the appropriate
retirement trust fund. Any supplemental payments to retirees in
“addition to the benefits authorized herein shall not be funded

from plan assets:

- 18
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Section 1512-A: Retiree Healthcare

(a) Minimum Contributions. Existing and new employees
must contribute a minimum of 50% of the cost of retiree
healthcare, 1nclud1_ng ‘both normal cost and unfunded liabilities.

(b) Reservatmn of nghts No r'etlree healthcare plan or
benefit shall grant any vested right, as the City retains its power
to amend, change or terminate any plan provision. -

{c) Low Cost Plan. For purposes of retiree healthcare beneflts,
“low cost plan” shall be defined as the medical plan WhICh has the
lowest monthly premium available to any active employee in
either the Police and Fire Department Retirement Plan or
Federated City Employees’ Retlrement System.

Section 1513-A: Actuarial Soundness (for both pension
and retiree healthcare plans)

(a) All plans adopted pursuant to the Act shall be subject to an
actuarial analysis publicly disclosed before adoption by the City
Council, and pursuantto an independent valuation using
standards set by the Government Accounting Standards Board
and the Actuarial Standards Board, as may be amended from time
to time. All plans adopted pursuant to the Act shall: (i} be
actuarially sound; (ii) minimize any risk to the City and its
residents; and (iii) be prudent and reasonable in light of the
economic climate, The employees covered under the plans must
share in the investment, mortahty, and other risks and expenses

of the plans.

(b) All of the City's pension and retiree healthcare plans must be
actuarially sound, with unfunded liabilities determined annually

14
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through an independent audit using standards set by the
Government Accounting Standards Board and the Actuarial
Standards Board. No benefit or expense may be paid from the
plans without being actuarially funded and explicitly recognized
in determining the annual C1ty and employee contributions into

_the plans.

- (¢) Insetting the actuarlal assumptlons for the plans, Valumg
the liabilities of the plans, and determining the contributions
required to fund the plans, the objectives of the Clty s retirement

~ boards shall be to:

(i) achieve and maintain full funding of the plans using at
least a median economic planning scenario. The
likelihood of favorable plan experience should be
greater than the likelihood of unfavorable plan
experience; and '

(i) ensure fair and equitable treatment for current and
future plan members and taxpayers with respect to the
costs of the plans, and minimize any intergenerational
transfer of costs, A

(d) When investing the assets of the plans, the ob]ectlve of the
City’s retirement boards shall be to maximize the rate of return
w1thout undue risk of loss while having proper regard to:

(i) the funding ob]ectlves and actuarial assumptions of the
plans; and . -

(ii) the needto minimize the volatility of the plans surplus
or deficit and, by extension, the impact on the volatility
of contributions required to be made by the Gity or’
employees. -

15
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Section 1514-A:.  Savings

In the event Section 6 (b) is determined to be illegal, invalid or
unenforceable as to Current Employees (using the definition in
Section 6(a)), then, to the maximum extent permitted by law, an
equivalent amount of savings shall be obtained through pay
reductions. Any pay reductions implemented pursuant to this
section shall not exceed 4% of compensation each year, capped
at a maximum of 16% of pay. '

Section 1515-A:  Severability .

(a) This Act shall be interpreted so as to be consistent with all
federal and state laws, rules and regulations. The provisions of
this Act are severable. If any section, sub-section, sentence or
clause (“portion”) of this Act is held to be invalid or
unconstitutional by a final judgment of a court, such decision shall
not affect the validity of the remaining portions of this
amendment. The voters hereby declare that this Act, and each
portion, would have been adopted irrespective of whether any
one or more portions of the Act are found invalid. If any portion
of this Actis held invalid as applied to any person or
circumstance, such invalidity shall not affect any application of
this Act which can be given effect. In particular, if any portion of
this Act is held invalid as to Current Retirees, this shall not affect
the application to Current Employees. If any portion of this Actis
* held invalid as to Current Employees, this shall not affect the
application to New Employees. This Act shall be broadly
construed to achieve its stated purposes. Itis the intent of the
voters that the provisions of this Act be interpreted or
implemented by the City, courts and others in a manner that

- facilitates the purposes set forth herein.

16
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. (b) Ifany ordinance adopted pursuant to the Act is held to be
invalid, unconstitutional or otherwise unenforceable by a final
judgment, the matter shall be referred to the City Council for
determination as to whether to amend the ordinance consistent
with the judgment, or whether to determine the section severable

and ineffective.

17
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ADOPTED this 6th day of March', 2012, by the following vote:

AYES: CONSTANT, = HERRERA, LICCARDO, NGUYEN,
OLIVERIO, PYLE, ROCHA; REED.
NOES: CAMPOS, CHU, KALRA.
ABSENT: " NONE.
DISQUALIFIED:  NONE. , w&m g 2 &
CHUCK REED
. Mayor

DENNIS D, HAWKINS, CMC
City Clerk




