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Arthur A. Hartinger (SBN: 121521)
aharfinger@meyersnave.com

Linda M. Ross (SBN: 133874)
Iross@meyersnave.com

Jennifer L. Nock (SBN: 160663)
jnock@meyersnave.com

Michael C. Hughes (SBN: 215694)
mhughes@meyersnave.com
MEYERS, NAVE, RIBACK, SILVER & WILSON
555 12" Street, Suite 1500
Oakland, California 94607
Telephone: (510) 808-2000
Facsimile: (510) 444-1108

Attorneys for Plaintiff
City of San Jose

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF CALIFORNIA, SAN JOSE DIVISION

CITY OF SAN JOSE, Case No. 5:12-CV-02904-LHK

Plaintiff,
FIRST AMENDED COMPLAINT FOR
v, DECLARATORY RELIEF
SAN JOSE POLICE OFFICERS’ [28 U.S.C. Section 2201()]
ASSOCIATION; SAN JOSE FIREFIGHTERS,

LA.F.F. LOCAL 230; MUNICIPAL . _—
EMPLOYEES’ FEDER.ATION, AFSCME, Complamt Filed: June 5, 2012
LOCALNO., 101; CITY ASSQOCIATION OF Trial Date: None Set

MANAGEMENT PERSONNEL, IFPTE,
LOCAL 21; THE INTERNATIONAL UNION
OF OPERATING ENGINEERS, LOCAL NO.
3; and DOES 1-10.

Defendants.

INTRODUCTION
L. This declaratory relief action is ﬁrought to resolve a dispute arising under the
United States Constifution, including Article 1, § 10 ~- the federal “contracts clause” -~ and the 5t
and 14™ Amendments. Under 28 U.S.C. § 1367(a), this Court also has jurisdiétion over the state
law issue§ presented by this action, because they are part of the same case or controversy as the

federal law issues.
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2. The City of San Jose (“the City”) is committed to providing services that are A
essential to the quality of life and well-being of San Jose residents, including police protection;
fire protection; street maintenance; libraries; and community centers (“Essential City Services®).

3. The City’s ability to provide Essential City Services has been and continues to be
threatened by dramétic budget cuts caused in large part by the climbing and unsustainable cost of
employee benefit programns, exacerbated by the economig crisis. For example, in the last few
years, City payments for employee retirement costs have dramatically increased, from $107
million in 2009-10, to $245 million in 2011-12, and are projected to be $319 million in 2014-15 —
approximately 24% of the City’s General Fund. In March 2012, Moody’s down‘graded San Jose’s
general obligation and lease revenue bonds, in part because of San Jose’s “[i]ncreasing retirement
cost burden.” | .'

4, In this contexf, the City Council voted to place Measure B on the ballot for the June
5, 2012 election. A true and correct copy of Measure B is attached hereto as Exhibit 1.

5. Measure B is intended to adjust post-employment benefits in a manner that protects
the City’s viability and public safety, at the same time allowing for the continuation of fair post-
employment benefits for the City’s workers, Without the reasonable cost containment provided in
Measure B, the economic viability of the City, and hence, the City’s employment benefit
programs, will be placed at risk.

6. An actual controversy has arisen and now exists between the parties relating to the
legality of Measure B for which the City desires a declaration of rights. A declaratory judgment is
necessary to confirm that Measure B does not impair any vested rights, does not violate the
contracts clauses contained in the federal and state constitutions, and does not violate federal or
state due process guarantees, or any of the other legal rights claimed by defendants. This
judgment is necessary because the defendants contend, on behalf of their members, that Measure
B contains provisions that violate employee vested rights to certain retirement contributions and
benefits and is (all or in part) a violation of the contracts clauses, federal and state due process

guarantees, and other laws.
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7. The City contends that Measure B does not violate employee vested rights. San
Jose is a Charter City with “plenary authority” to provide in its Charter for the compensation of its
employees. The San Jose City Charter reserves the City’s right to create and amend the City’s
retirement plans. The City’s Charter and Municipal Code permit modification of employee
contribution rates to the City’s retirement systems to defray unfunded liabilities as well as the
other changes contained in Measure B. City practices confirm this authority. For these reasons,
the City has retained the right for the City’s voters to inake; changes to employee contribution rates
and to make the other changes contained in Measure B.

8. This action does not seek to recover any damages, atforneys’ fees or costs against
the defendants, or any employees or retirees who may be impacted in this action. This is solely an |
action for declaratory relief to confirm the legality of Measure B, so that the City can begin
implementing its provisions in good faith.

9. The City Cduncil reasonably and responsibly anticipated this legal dispute at the
time it voted to place Measure B on the ballot, and thus incorporated a grace period into the
measure with respect to the increased employee contributions —the component of the Measure
with the most direct economic impact on employees, The grace period delays implementation of
increased pension coniributions (which are an important component of the cost containment/
sustainability features in Measure B) until June 23, 2013, This grace period is intended to permit
adjudication of the legality of this component of Measure B before it impacts City employees-

10.  Toimplement Measure B in its entirety, the City must develop administrative
proc,zedures and draft implementing ordinances for submission to the City Council. The City must
move expeditiously in these efforts, in order to implement the various provisions of Measure B.

11.  Inlight of the threat to Essential City Services, the express grace period referenced
above, and the need for the City to begin implementation of Measure B, it is urgent that the Court
swiftly adjudicate the legality of Measure B. The City asks this Couirt to place this matterona
preferential and expedited schedule to confirm that the changes enacted in Measure B are lawful,

and thus initially resolve the controversy.
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PARTIES

12, Plainfiff City of San Jose is a California municipal corporation, organized as a
Charter City under the California Constifution and laws of the State of California, The City
provides its residents with essential services such as police protection, fire and emergency
response, libraries, parks and community centers. The City has provided its employees with a
generous variety of fringe benefits, including two defined benefit pension plans and retiree health
benefits, among other benefits. The City comprises various constituent boards and divisions,
including the Boards of Administration for the San Jose Police and Fire Department Retirement
Plan and the Federated City Employees’ Retirement System.

13.  The San Jose Police Officers Association (“SIPOA>) is an employee association
that represents San Jose’s police officers and negotiates with the City over the wages, hours and
other terms and‘conditions of employment for its members. The SJTPOA contends that all or part
of Measure B violates the vested rights of SJPOA members to certain retirement and other po;st-
employment benefits, and is illegal for other reasons.

14.  The San Jose Fire Fighters, 1. A.F.F. Local 230 (“Local 230”) is an employee
association that represents San Jose’s firefighters and negotiates with the City over wages, hours
and other terms and conditions of employment for its members. Local 230 contends that all or -
part of Measure B violates the vested rights of Local 230 members to certain retirement and other
post-employment benefits.

15.  The Municipal Employees Federation (“MEF”), AFSCME, Local 101, is an
employee organization that represents a wide range of City employees and negotiates with the City
over wages, hours and other terms and conditions of employment for its members. MEF contends
that all or part of Measure B violates the vested rights of its members fo certain retirement and
other post-employment benefits,

16.  The City Association of Management Personnel, IFPTE, Local 21 (“CAMP™) is an
employee organization that represents City management level employees and negotiates with the
City over wages, hours and other terms and conditions of employment for its members. CAMP

contends that all or part of Measure B violates the vested rights of its members to cerfain

"
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retirement and oth|er post-employment benefits.

17.  The International Union of Operating Engineers, Local No. 3 (“Local No. 3”), is an
employee organization that represents City employees and negotiates with the City over wages,
hours and other tern'ls and condifions of eniploymeﬁt for its members. Local No. 3 contends that
all or part of Measure B violates the vested rights of its members to certain retirement and other
post—empioyment benefits, ’

18.  The true names and capacities of defendants sued as DOES 1 through 10 are
unknown to Plaintiff, DOES 1 through 10 are named as defendants because Plaintiff is ignorant of
the names or identities of dther parties who contend that all or part of Measure B violates their
vested rights to retirement and other post.-l employment benefits or is illegal for other reasons.
Plaintiff will amend this complaint to identify their names and capacities when Plaintiff becomes
aware of them.

- JURISDICTION AND VENUE

19.  This Court has subject matter jurisdiction over this matter because one or more of
the disputes concerning Measure B arise under the federal Constitution. Further, Plaintiffs’
contentions concerning the parallel provisions in the California Constitution arise from the same
{ransactions or occurrences as the federal claims. The Court has personal jurisdiction over the
parties because they are located and conduct business in this judicial district and this action arises
from conduct occurring in the City of San Jose.

20.  Venue is proper in this district and this division because the City and Defendants
are located in this district and division.

INTRADISTRICT ASSIGNMENT

21,  Plaintiff City of San Jose is located in Santa Clara County. Defendants are

employee organizations that represent City of San Jose employees affected by Measure B and on

information and belief have offices located in Santa Clara County.

FIRST AMENDED COMPLAINT . CASE NO. 5:12-CV-02904-LHK
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GENERAL ALLEGATIONS

22, The City of San Jose provides generous retirement and post-employment benefits
for its employees. The City provides two defined benefit pension plans for its employees, one for
police and fire employees (“Police and Fire Plan™), the other for all other “miscellancous™
employees (“cherated Plan”), described generally as follows. Under the Police and Fire Plan, an
employee can retire at age 50 with 25 years of service, at age 55 with 20 years of service, or at any
age with 30 years of service. The employee receives 2.5% of final compensation for each of the
first 20 years of service. For each year over 20 years, police receive an additional 4%. Afier 20
years, fire fighters receive 3% for all years of service. Police and fire employees receive monthly
payments constifuting up to 90% of their final monthly compensation and a yearty COLA of 3%
per year.

23.  Under the Federated Plan, an employee can retire at age 55 with 5 years of service
or at any age with 30 years of service. The employee receives 2.5% of final compensation for
each'year of éewice, and receives monthly payments constituting up to 75% of final monthly
compensation, and a yearly COLA of 3% per year.

24,  The City’s yearly cost of pay for employee retirement benefits has dramatically
increased, and has thus negatively impacted the City’s ability to provide Essential City Services.
The increase in pension costs is attributable fo enhanced retirement benefits, incireased employee
salaries, and the downturn in the financial markets.

~25.  Between Fiscal Years (“FY”) 1998-99 to 2009-10, the City’s annual contributions

for pension and retiree health benefits increased frpm approximately $54 million to $107 million.
(City Auditor Report, “Pension Sustainability: Rising Costs Threaten The City’s Ability to
Maintain Service Levels,” pp. 18-22,) For FY 2012-13, the City’s annual costs are projeéted to be
$245 million, with contribution ratés of 66% for police and fire and 52% for Federated employees.
By FY 2014-15, the City’s annual contribution are projected to be $319 million, with contribution
rates of more than 78% of payroll for police and fire and 65% of payroll for Fedgrated employees.
(City of San Jose, Future Retirement Costs Study Session, March 29, QOIZ.)

FIRST AMENDED COMPLAINT CASE NO. 5:12-CV-02904-LHK
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26.  Because of rising retirement costs, the City has been forced to lay off employees
and reduce services. In the last few years, staffing has been reduced as follows: police officers
(22%), fire department (13.5%) (before restoration from federal grants), library staff (26%), and
parks and recreation staff (35%). These cuts have resulted in fewer police patrols, an increase in
violent crime, and reduced fire, IiBrary, parks and other community services. (“Fiscal and Service
Level Emergency Report; An Evaluation of Conditions in the City of San Jose,” Appendix A —
Impacts on Services; pp. 270-271, 289-290, 293, 297, 309-310.)

27.  OnMarch 6, the City Council voted to call an election on June 5, 2012 “for the
purpose of voting on a ballot measure to amend the San Jose City Charter to add a new Article
XV-A.” As presented to the voters, Measure B reads: “PENSION MODIFICATION. Shall the
Chatter be amended to modify retirement heneﬁts of City employees and retirees by: increasing
employees’ contributions, establishing a voluntary reduced pension plan for current employees,
establish pension cost and benefit limitations for new employees, modify disability retirement
procedures, temporarily suspend retiree COLAs during emergencies, require voter dpproval for
increases in future pension benefits.”

28,  Measure B is entitled “The Sustainable Retirement Benefits and Compensation
Act.” The “Findings” for the Act state that the City’s ability to j)rovide its citizens with “Essential
City Services” -- such as police and fire protection, street maintenance and libraries -- is
threatened by budget cuts. ‘(S'ection 1501-A.) The stated “Intent” of the Act is to “ensure the City
can provide reasonable and sustainable post-employment benefits while at the same time
delivering Essential City Services.” (Section 1502-A.)

29.  Measure B contains the following provisions, among others:

A, Employee Contribution Rates (Section 1506-A).

Beginning June 23, 2013, the Act requirés that the compensation of current employees be
adjusted to defray the unfunded liabilities in their pension plans. The Act requires employees to
make additiona! contributions to the retirement system in increments of 4% of pensionable pay per
year up to a maximum of 16% of pensionable pay per year, but no more than 50% of the costs per

year to amortize any pension plan unfunded liabilities. The adjustments in compensation will be

7
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treated as additional refirement confributions to employees® retirement accounts.
B. VEP (Section 1507-A). |

Under the Act, as an alternative to having their pay adjusted, employees may vo]uﬁtarily
opt into a “Voluntary Election Program.” Under this program, employees retain their yearly
accrual rate for years already served (2.5% per year Federated and 2.5%, 4% Police and Fire),
retain their maximum retirement benefit as a percentage of pay (75% Federated, 90% Police and
Fire), pay employee contributions based on the existing Charter formula, but do not pay for any
unfunded liability. _

In exchange for no reducti\on in pay, the VEP provides a different pension plan. The VEP
reduces the accrual rate for future service (2% per year), raises the eligibility age for retirement
over time (55 to 62 for miscellaneous, 50 to 57 for safety), limits cost of living adjustments to a
maximum of 1.5% based on the CP], and requires “final compensation to be determined by an
average of the three highest years of pay instead of one, among other changes.

ﬁﬁplementation of the VEP is contingent upon IRS approval. Unless and until the VEP is
implemented, employees are subject to the pay adjustment in Section 1506-A. |

C. Disability Retirementé {Section 1509-A).

Under the Act, o receive a disability retirement, City employees “must be iﬁcapable of
engaging in any gainful employment for the City, but not yet eligible to retire.” City employees
are considered “disabled” if they “cannot do the work they did before” and “cannot perform any
other jobs described in the City’s classification plan” or in the case of safety employees, “cannot
perform any other jobs described in the City’s classification plan in the employee’s department.”
Determinations of disability will be made by an independent panel of medical experts appointed

by the City Council, with a right to appeal to an administrative law judge.

D. Emergency Measures to Confain Cost of Living Adjustments
(Section 1510-A).

Under the Act, if the City Council “adopts a resolution declaring a fiscal and service level
emergency, with a finding that it is necessary to suspend increases in cost of living payments to

retirees,” the City may temporarily suspend cost of living adjustments in whole or in part for up fo

8
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five years.
E. Supplemental Payments to Retirees (Section 1511-A).

The Act discontinues the Supplemental Retiree Benefit Reserve and returns its assets to the
appropriate retirement trust fund. Any supplemental payments to retirees may not be funded from
plan assets.

F. . Retiree Healthcare (Section 1512-A).

The Act requires employees to contribiite a minimum of 50% of the cost of fetiree

healthcare, including both normal cost and unfunded liabilities.
G. Actuarial Soundness (Section 1513-A),

The Act requires that all retirement plans be subject to actuarial analysis before adoption,
that all plans be actuarially sound, and articulates broad objectives for the City’s retirement
boards.

H. Savings (Section 15 14-A).

In the event a court determines that Section 1506-A is illegal, then to the maximum extent
permitied by law, an equivalent ambunt of savings shall be obtained through pay reductions,
which shall not exceed 4% per year, capped at a maximum of 16% of pay. Tﬁe Act includes
additional provisions for severance of any provisions that are somehow found uﬁenforceable.

1. Future Changes (Sections 1503-A, 1504-A, 1505-A).

The Act supersedes all other conflicting or inconsistent “wage, pension or post-
employment benefit provisions in the Charter, ordinances, resolutions or other enactments.” The
Act reserves to the voters the right to consider any change “related to pension and other post-
employment benefits.” Subject to the limits contained in the Act, the City Council has the
authority to take all actions necessary to effectuate the Act, with a goal that implementing
ordinances become effective by September 30,2012, Many of the features of Measure B call for

ordinances fo implement Measure B’s provisions.

FIRST AMENDED COMPLAINT ’ 4 , CASE NO. 5:12-CV-02904-LHK.
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FIRST CAUSE OF ACTION,
(Declaratory Judgment, 28 U.8,C. §2201(a))

30.  Plaintiff incorporates by reference all paragraphs set forth above as though fully set
forth herein.

31,  Defendants have asserted that Measure B is illegal under federal and state law.
Plaintiff seeks a declaratory judgment that the following provisions of Measure B do not violate:
the contracts clause of the United States Constitution, Article I, §10; the contracts clause of the
California constitution, Article I, § 9; the takings clause of the 5% amendment to the United States
constitution; the takings clause of the California constitution, Article 1, 19; the federal due process
guarantees of the 5™ and 14™ amendments to the United States constifution; state due process
guarantees of the California constitution, Article I, section 7; the right to petition government
under the federal and state constitutions; separation of powers under the Califomnia constitution,
Article II1, section 3; breach of contract; violation of the Meyers-Milias-Brown Act, California
Government Code section 3500 et seq.; promissory estoppel; and violation of the California
Pension Protection Act, California constitution, Article XVI, section 17:

- A, Section 1506-A, Employee contribution rates.
Section 1507-A, Voluntary election program (“VEP”),
Section 1509-A, Disability retirement.
Section 1510-A, Emergency measure to contain COLAs,
Section 1511-A, Supplemental retiree benefit reserve,
Section 1512-A, Employee contributions towards retiree healthcare.

Section 1513-A, Actuarial soundness.

B e 3 3 9 0w

Section 1514-A, Savings through compensation adjustment.

—

Sections 1503-A, 1504-A, ISGS-A, Limits on future changes to retirement
benefits. -

32.  Anactual confroversy over the legality of Measure B has arisen between the City
and Defendants. The City contends that the employee compensation, contributions and benefits

affected by Measure B are not vested contractual rights under the City’s Charter, Municipal Code

10
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and past practices, and that each and every provision of Measure B is authorized under federal and
state law. Defendants contend that some or all of the employee compensation, coniributions and”
benefits affected by Measure B are vested coniracfual rights and that parts or all of Measure B
violate their constifutional and other rights.

33.  Ajudicial decision is necessary to determine whether Measure B can be
implemented to change the benefits addressed in the Measure. The decision is urgently needed
because the Measure provides that employees will begin paying the increased contribution rate as
of June 23, 2013, and because if the Measure is invalidated, the City must move quickly to reduce
personnel costs by other methods such as layoffs and further reductions in services. '

34,  This suit seeks this Court's ruling declaring that the City may implement Measure

PRAYER

WHEREFORE, Plaintiff City of San Jose prays for relief as follows:

1. For a judicial declaration under 28 U.S.C. § 2201(a) (The Declaratory
Relief Act) that Measure B does not violate the contract clauses of the
federal or state constitutions, the takings clause of the federal and state
constitutions, federal or state constitutional rights to due process, the right
to petition government, separatioﬁ of powers, the Meyers-Milias-Brown
Act, promissory estoppel, or the California Pension Protection Act, does not

_ breach any contracts between the City and its current and former

employees, and does not impair any vested rights of the City’s current and

former employees; and

11
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2. For a judicial declaration that the City may implement Measure B as
enacted by the voters.
DATED: July 2, 2012 MEYERS, NAVE, RIBACK, SILVER & WILSON
By: /st
Arthur A. Hartinger
Attorneys for Plaintiff
City of San Jose
1925252.2
12
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LIST OF LOCAL MEASURES
PRESIDENTIAL PRIMIARY ELECTION
June 5, 2012

City of San José ‘
Majority Vote

Measure B

R

.
.
e R e

1By Dy

) e £
*I{ Sikaliiay
s e Sl

Resolution on Measure B .
City Clerk's lmpartial Analysis
Argument in Favor

Argument Against

Rebuttal to Arqument in Favor of Measure B
Rehuttal to Argiiment Against Measure B

4112/2012 #2
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FULL TEXT OF MEASURE B

ARTICLE XV-A
RETIREMENT

PUBLIC EMPLOYEE PENSION PLAN AMENDMENTS - TO
ENSURE FAIR AND SUSTAINABLE RETIREMENT BENEFITS
WHILE PRESERVING ESSENTIAL CITY SERVICES

The Citizens of the City of San ]oée do hereby enact the following
-amendments to the City Charter which may be referred to as:
“The Sustainable Retirement Benefits and Compensation Act.”

‘Section 1301-A:  FINDINGS

The following services are essential to the health, safety, quality
of life and well-being of San Jose residents: police protection; firé
protection; street maintenance; Iibraries, and commumty centers
(hereafter “Essent1a1 City Services”). :

“'The City’s ability to provide its citizens with Essential Clty |
Services has been and continuesto be threatened by budget cuts
caused mamly by the climbing costs of employee benefit =~ -
programs, and exacerbated by the economic crisis, The-employer
cost of the City’s retirement plans is expected to continue to

- increase in the near future, In addition, the City’s costs for other

‘post employment benefits ~ primarily health benefits - are -

increasing. To adequately fund these costs, the City would be
required to make addltmnal cuts to Essential City Services,

By any measure, current and projected reductlons inservice
levels are unacceptable, and will endanger the health, safety and
well-being of the residents of San Jose.

837ee0_2 -
Councll Agenda: 3/8/12
fern Mot 3.6(b)
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837680

February 8, 201.2

Without the i‘eesonable cost containment provided in this Act, the
economic viability of the.City, and hence, the City’s employment
benefit programs, will be placed atdn imminent risk.

The City and its re31dents always intended that post employment

benefits be fair, reasonable and subject to the Gity's ability to pay
without jeopardizing City services. At the same time, the City is
and must remain commiited to preservmg the health, safety and

~ well- bemg of its residents

By this Act, the voters find and declare'that post employment

benefits must be adjusted in a manner that protects the City’s

viability and public safety, at the same time allowing for the
contmuatlon of fair post—employmen’c beneﬁts for its workers

The Charter currently prov1des thatthe City refains 'che authorlty
1o amend or otherwise change any of its retirement plans, subject*
to other provisions of the Charter. ' :

This Act is intended to strengthen the finances of the Clty to
ensure the Gity’s sustained ability to fund areasoriable level of

. benefits as contemplated at the time of the voters’ initial adoption

of the City’s fetirement programs. Itis further designed to ensure
that future retirement benefit increases be approved by the
voters. :

_ Section 1502-A: © INTENT

This Actis intended to ensure the City can previde reasonable -
and sustainable post employment benefits while at the same time
delivering Essential City Services to the residents of San Jose.

Counolmgenda 316!12
Hem Not 3.6(b)
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February 8, 2012

The City reaffirms its plenary authority as a charter city to control
and manage all compensation provided to its employees as a
mumcipal affair under the California Constitution,

The City reaffirms its mherent right to act resp onsibly to preserve
the health, welfax e and well«being of its residents

Th1s Actis not intended 10 deprwe any curr ent or former
employees of benefits earned and accrued for prior service as of
the time of the Act’s effective date, rather, the Act is intended to
preserve earned benefits as of the effective date of the Act.

This Act is not iiatended to reduce the pension amounts _reci‘eived
by any retiree or to take away any cost of living increases paid to
rétirees as of the effectlve da’ce-of the Act.

The City expressly retains its authority ex1stmg as of January 1,
2012, to amend, change or terminate any retirement or other post
employment benefit program provided by the Clty pursuant to
Charter Sections 1500 and 1503,

Section 1503-A. Act Supersedes All Conflicting Provisions "

The prowsmns of this Act shall prevaﬂ over all other confhctmg
or inconsistent wage, pension or post employment benefit
provisions in the Charter, crdinances, I esolutions or other

‘ enactments '

The City Councﬂ shall adopt ordinances as appropriate to ,
implement and effectuate the provisions of this Act, The goalis -
that such ordinances shall become effective no later than
September 30, 2012.

8376802 .
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Section 1504-A.  Reservation of Voter Authority

The voters expressly reserve the right to con31der any change in

- matters related to pension and other post employment benefits,

Neither the City Council, nor any arbitrator appointed pursuant to

" Charter Section 1111, shall have authority to dgree to or provide

any increase in-pension and/or retiree healthcare benefits

‘without voter approval, except that the Council shall have the

aythority to adopt Tier 2 pensmn benefit plans within the limits

. set forth her ein

Section-lSOS-A, ,Reservation of Rights to City Council

Subject to the limitations set forth 1 in this Act, the City Couneil
retains its authority to take all actlons necessary to effectuate the

_terms of this Act, to make any and all changes to retirement plans
" necessary to ensure the preservation of the tax status of the:
" plans, and at any time, or from time to time, to amend or
" otherwise change any retirement plan or plans ot establish new
* or different plan or plans for all or any officers or employees

subject to the terms of this Act,

Section 1506-A. Cilrrent Employees .

(a). “Current Employées' means employees of the City of San

Jose as of the effective date of this.Act and who are not covered
under the Tier 2 Plan [Sect;on 8.

. (b} Unless they voluntarily opt in to the Voluntary Election
‘Program (“VEP,” described herein), Current Employees shall have
“their compensatlon adjusted through additional retirement

contributions in increments of 4% of pensionable pay per year,
up to a maximum of 16%, but no more than 50% of the costs to

4

,837680 2

counouAgenda.3KM12
ftom No: 3.6(b)




q . (
Case5:12-cv-02904-LHK  Document33-1 Filed07/03/12 Page7 of 24

B February 3, 2012

_amortize any pension unfunded Habilities, except for any pension

unfunded liabilities that may exist due to Tier 2 benefits in the
future, These contributions shall be in addition to employees’
normal pension contributions and contributions towards retiree
healthcare beneﬁts

(¢) The starting date foran employee s compensation

- adjustment under this Section shall be June 23, 2013, regardless °

of whether the VEP has been implemented. If the VEP has not
been implemented for any reason, the compensation adjustments
shall apply to all Curient Employees. |

(d) The compensation adjustment through additional employee
contributions for Current Employees shall be calculated
separately for employees in the Police and Fire Department
Retirement Plan and employees in the Federated City Employees

13

Retirement System

(e] The compensatlon adjustment shall be treated in the same-
manner as any other employee contributions, Accordingly, the
voters intend these additional payments to he made ona pre-tax
basis through payroll deductions pursuant to applicable Internal
Revenue Code Sections, The additional contributions shall be

' subject to withdrawal, return and redeposit in the same manner
" as any-other'employee contrib‘utions.

Section 1507-A:  One Time Voluntary Election Progt am
' (HVEP") )

" The éity Council shall adopta Yoluntary Election Program |

(“VEP") for all Current Employees.who are members of the

existing retirement plans of the City as of the effective date of this .
~ Act. The implementation of the VEP is contingent upon receipt of -

- - 5
g37680_2
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IRS approval, The VEP shall permlt Current Employees a one
~time limited period to enroll in an alternative retirement program
which, as described herein, shall preserve an employee's earned
benefit accrual; the change in benefit accrual will apply only to
the employee’s future City service. Employees who opt into the
VEP will be required to sign an irrevocable election waiver (as
well as their spouse or domestic partner, former spouse or
former domestlc partner, if legally required) acknowledging that
the employee irrevocably relinquishes his or her existing level of
retirement beriefits and has voluntarily chosen reduced henefits,
as specified below, - :

_ The VEP shall have the following features and limitatibns:

" (2) The plan shall not deprive any Current Employee who
chooses to.enroll in the VEP of the accrual rate (e.g. 2.5%]) earned
. and-accrued for service prior to the VEP’s effective date; thus, the
benefit accrual rate earned and accrued by individual employees
for that prior service shali be preserved for payment at the time
of retirement. ' _

(b) Pension benefits under the VEP shall be based on the
foliowing hmitat:ions ‘

' (ij : The accrual rate shall be 2.0% of “final
' compensation”, hereinafter defined, per year of
service for future years of service only.

(i).  The maximum benefit shall remain the same as the
' maximum benefit for Current Employees.

(iii) The current age of eligibility for service fetirement
. under the existing plan as approved by the City
8376802 . .
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Council as of the effective date of the Act for all years
of service shall increase by six menths annually on
July 1 of each year until the retirement age reaches
the age of 57 for employees in the Police and Fire -
Department Retirenient Plan and the age of 62 for . .
employees in the Federated City Employees’ -

. Retirement System. Earlier retirement shallbe

(iv) |

v)

permitted with reduced payments that do not
exceed the actuarial value of full retirement, For
service retirement, an employee may not retire any
earlier than the age of 55 in the Federated City
Employees’ Retirement System and the age of 50in
the Police and Fire Department Retirement Plan,

The eligibility to rétife at thirty (30} years of service
regardless of age shall increase by 6 months

“annually on July 1 of each year startingJuly 1, 2017.

Cost of living adjustments shall be limited to the’
increase in the consumer price index, (San Jose — San

. Francisco - Oakland U.S, Bureau of Labor Statistics

index, CPI-U, December to December), capped at

- 1.5% per fiscal year. The first COLA adjustment

following the effective date of the Act will be
prorated based on the number of remaining months

" in the year after retirement of the employee.

(vi) .

(vii)

837680_2
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“Final compensation” shall mean the average annual
pensionable pay of the highest three consecutlve
yéars of service.

An employee will be eligible for a full year of service
credit upon reaching 2080 hours of regular time
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worked {including paid lea\';re, but not including
overtime): .

(c) The cost sharing for the VEP for current service or current
service benefits (“Normal Cost") shall not exceed the ratio of
3 for employees and 8 for the City, as presently set forth in-
the Charter. Employees who opt.into the VEP will not be
responsible for the payment of any pension unfunded
liabilities of the system or plan. -

| '(d) VEP Survivorship Benefits, .

(i) . Survivorship benefits for a death before retirement
shall remain the same as the survivorship benefits
for Current Employees in each plan, -

(i) = Survivorship benefits for a spolise or domestic
- “partner and/or child{ren) designated at the time of
retirement for death after retirement shallbe 50%
~ of the pension benefit that the retitee was receiving,
At the time of retirement, retirees canat their own
cost elect additional survivorship benefits by taking -
an actuarially equivalent reduced beneﬁt

(¢) VEP Disability Retirement Benefits.

{d) A service connected disability retirement beneﬁt as
hereinafter defined, shall be as follows:

The employee or former employee shall receive an
annual benefit based-on 50% of the average annual
pensionable pay-of the h1ghest three consecutive years
of service, :

- 837680 2 .
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(i) Anon-service connected disability retirement
benefit shall be as follows: :

The employee or former employee shall receive 2.0%
times years of City Service (minimum 20% and

" maximum of 509%) based on the average annual
pensionable pay of the highest three consecutive years
.of service. Employees shall not be eligible for a non-
service connected disability retirement unless they
have 5 years of service with the City.

(iif) Cost of Living Ad]ustment ("CdLA”) provisions will be-
: the same as for the service retirement benefitin the
VEP, ’ : : '

Section 1508-A:  Future Employees ~ Limitation on
: Retirement Bene‘ﬁts - Tier 2

To the extent not already enacted the Clty shall adopta
retirement program for employees hired on or after the
ordinance enacting Tier 2 is adopted. This retirement program -
for new: employees shall be referred to as “Tier 2.”

The Tier'z program shall be limited as follows:

(a) The program may be designed as a “hybrid plan” consisting
of a combination of Social Security, a defined benefit plan and/or
" adefined contribution plan. If the City provides a defined benefit
plan, the City's cost of such plan shall not exceed 50% of the total
" cost of the Tier 2 defined benefit plan (both normal cost and

" .unfunded liabilities). The City may contribute to a defined

contrlbutwn or other retirement plan only when and to the extent

9
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the total City contribution does not exceed 9%, If the City's share
" ofa Tier 2 defined benefit plan isless than 9%, the City may, but
shall not be required to, conmbute the difference to a deﬁned
contribution plan

(b) For any defined benefit plan, the age of eligibility for

payment of accrued service retivement benefits shall be 65,

except for sworn police officers and firefighters, whose service

retirement age shall be 60. Earlierretirement may be permitted

with reduced payments that do not exceed the actuarial value of
full retirement. For service retirement, an employee may not
-retire any earlier than the age of 55 in the Federated City

Employees’ Retirement System and the age of 50 in the Police and
- Fire Department Retlrement Plan ' :

[c) For any defined benefit plan, cost of living ad]ustments shall
- helimited to the increase in the consumer price index (San Jose -
"San Francisco - Oakland U.S. Bureau of Labor Statistics index, CPI-
U, December to December), capped at 1,5% per fiscal year. The-
first COLA adjustment will be pr orated based on the number of
months retired .

" (d) Forany defmed benefit plan, “final compensatlon” shall
mean the average annual earned pay of the highest three
consecutive years of service. Final compensation shall be base
pay only, excluding premium pays or other additional -

- -compensation.

(e) For any defined baneﬂt plan, beneflts shall.accrueat-arate -
notto exceed 2% per year of service, not to exceed 65% of final
compensation N

' 10 -
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(f) Forany defined benefit plan, an employee will be eligible for -
a full year of service credit upon reaching 2080 hours of regular
time Worked (including paid leave, but notincluding overtime).

(g) Employees who leave or have left City service and are
subsequently rehired or reinstated shall be placed into the
second tier of benefits (Tier 2). Employees who have at least five
(5) years of service credit in the Federated City Employees’
Retirement System or at least ten (10) years of service creditin
the Police and Fire Department Retirement Plan on the date of -
separation and who have not obtained a return of contr ibutions
will have their benefit accrual rate preserved for the years of
service prior to thelr leaving City service.

(h) * Any plan adopt'ed by the City Council is subjec’é to _-
termination or amendment in the Council’s discretion. No plan
subject to this section shall create a vested right to any benefit.

Section 1509-A: | Disability R‘eﬁreménts

(@ To receive any dlsability retirement benefit under any
pension plan, City. employees must be incapable of engagingin
any gainful employment for the City, but not yet eligible to retire
(in terims of age and years of service). The determination of
qualification for a disability retirement shall be made regardless
of whether there are other posuions avallable at the time a

determmation 1s made.

(b) Anemployee is considered “disabled” for purposes of
qualifying for a disability retirement, if all of the following s met:

(i} An ernployee cannot do work that they did béfore; and

1
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(i) Itis determined that

1) an employee in the Federated City Employees’
Retirement System cannot perform any other jobs
described in the City's classification plan because
of his or her medical condition(s); or

'2) an employee in‘the Police and Fire
Department Retirement Plan cannot perform any

“other jobs described in the City’s classification
plan‘in the employee’s department because of his
or her medical condition(s); and

(i) The employee’s disability has Jasted or Is expected to
" lastfor at least one year or to result in death.

' (c) Determinations of disability shall be made by an
indépendent panel of medical experts, appointed by the City
Council, The independent panel shall serve te make disability
determinations for both plans. Employees and the City shall have
a right of appeal to an administrative law judge.

(d) 'I‘he City may ‘provide matching funds to obtam long term

disability insurance for employees who do not qualify for a

disability retirement but incurlong term reductions in
_compensation as thé result of work related injuries.

(e} The City-shall not pay workers’ compensatton benefits for.
disability on top of disability retirement beneflts without'an

" offset to the service connected disability retirement allowance to
eliminate duplication of benefits for the same cause of disability,
consistent with the current provisions.i in the Federated City
Employees’ Retirement System,

12
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‘Section 1510-A; Emergency Méasltl'es to Contain Retiree
Cost of Living Adjustments

If the City Council adopts a resolution declaring a fiscal and
service level emergency, with a finding that it is necessary to
suspend increases in cost of living payments to retirees the City
may adopt.the following emergency measures, applicable to
Tetlrees (current and future retirees employed as of the effective
date of this Act): : :

(@) Costofliving adjustments (“COLAs") shall be temporarily
suspended for ali retirees in whole or in part for.up to five years.
The City Council shall restore COLAs prospectively (in whole or
in part), if it determines that the fiscal emergency has eased
sufficiently to permit the City to provide essential services
protecting the health and well-being of City residents while
paying the cost of such COLAs,

. (b} Inthe event the City Council restores all or part of the COLA,

it shall not exceed 3% for Current Retirees and Current _
Employees who did not optinto the VEP and 1.5% for Current

-Employees who opted into the VEP and 1 5% for employees in
Tier 2.

‘Section 1511-A: Supplemental Payments to Retiree‘s‘ '

. The Supplemental Retiree Benefit Reserve (“SRBR") shall be
discontinued, and the assets returned to the appropriate
retirement trust fund, Any supplemental payments to retirees in
dddition to the benefits authorized herein shall not be funded
from plan assets:

- 13
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Section 1512-A: Retiree Healthcare

(a) Minimum Contributions. Existing and new employees
must contribute a minimum of 50% of the cost of retiree
healthcare, mcluding both normal cost and unfunded liabilities.

[b] Reser vation of nghts. No retiree healthcare plan or.
benefit shall grant any vested right, as the City retains its power
to amend change or terminate any plan provision.

(¢) Low Cost Plan. For purposes of retiree healthcare beneflts,
“low cost plan” shall be defined as the medical plan which has the o
Jowest monthly premium available to any active employee in’ °
either the Police and Fire Department Retirement Plan or
Federated City Employees’ Retirement System.

Section 1513-A: . . Actirarial Soundness (for both pension
- and retiree healthcare plans) -

(a) All plans adopted pursuant to the Act shall be subject toan
. actuarial analysis publicly disclosed before adoption by the City
Council, and pursuant to an independent valuation using
standards set by the Government Accounting Standards Board
and the Actuarial Standards Board, as may be amended from time
to time. All plans adopted pursuant to the Act shall: (i) be
actuarially sound; (if) minimize any risk to the City and its
residents; and (iii) be prudent and reasonable in light of the
economic climate. The employees covered under the plans must
share in the investment, mortahty, and other risks and expenses
.of the plans.

(b) All of the City's pension and retiree healthcaré plans mustbe
actuarially sound, with unfunded liabilities determined annually

14.
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through an independent audit using stanidards set by the
Government Accounting Standards Board and the Actuarial
Standards Board, No benefit or expense may be paid from the,
plans without being actuarially funded and explicitly recognized
in determining the-annual City-and employee contnbutions into
the plans.

(¢) In setting the actuarial assumptions for the plans, valuing
the liabilities of the plans, and determining the contributions
required to fund the plans, the objectives of the City's retirement
boards shall be to:

[1) achieve and maintain full funding of the plans using at
least a median economic planning scenario. The
likelihood of favorable plan experience should be
greater than the likelihood of unfavorable. plan
experience; and :

(if) ensure fair and equitable treatment for current and ‘
future plan members and taxpayers with respect to the
costs of the plans, and minimize any intergeneratmnal

~ transfer of costs.

(d) ‘When mvestmg the assets of the plans, the ob]ectlve of the
City’s retirement boards shall be to maximize the rate of return
wwhout undue risk of Ioss while having properregard to:

[i) the fundmg ob]ectives and actuarfal assumptiens of the |
- plans; and .

(i) the needto minimiz"e the volatility of the plans’ surplus
or defi¢it and, by extension, the impact'on the volatility
of contributions required to be made by the City or
emp]oyees

16
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Section 1514-A:  Savings

In the event Section 6 (b) is determined to be illegal, invalid or
‘'unenforceable-as to Current Employees (using the definition in
- Section 6(a)), then, to the maximum extent permitted by law, an
equivalent amount of savings shall be obtained through pay '
reductions. Any pay reductions implemeénted pursuant to this
section shall not exceed 4% of compensation each year, capped
at a maximum of 16% of pay

Sectlon 1515-A: Severablllty-

(a) Thls Act shall be mterpreted s0 as tq be consistent withall”’
federal and state laws, rules and regulations. The provisions of
this Act are severable, If any section, sub-section, sentence or
clause (“portion”) of this' Act is held to be invalid or
- unconstitutional by a finat judgment of a court, such decision shaIl
not affect the validity of the remaining portions of this . -
amendment, The voters hereby declare that this Act, and each
portion, would have been adopted irrespective of wheth'er'any
- one or more portions of the Act are found inyalid. If any portion
- of this Act 1s held invalid as applied to any personor -
circumstance, such invalidity shall not affect any application of
this Act which can be given effect, In particular, if any portion of
this Act is held invalid as to Current Retirees, this shall not affect
the application to Current Employees, If any portion of this Act is
held invalid as to Current Employees, this shall not affect the
application to New Employees.- This Act shall be broadly
construed to achieve its stated purposes. Itis the intent: of the
voters that the provisions of this Act be interpreted or
lmplemented by the City, courts and othersina manner that |
facilitates the purposes set forth herem

16
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(b) If any ordinance adopted pursuant to the Act is held to be
invalid, unconstitutional or otherwise unenforceable by a final
judgment, the matter shall be referred to the City Council for

- determination as to whether to amend the ordinance consistent.
with the judgment, or whether to determine the section severable

and meffective

17

837680 2.
CouncilAgenda 362
[tems Mot . 3.6(0)




( . — {
Caseb:12-cv-02804-LHK  Document33-1- Filed07/03/12- Page20 of 24.

—n

RES NO 76158

" RESOLUTION NO. 76158

A RESOLUTION OF THE COUNCIL OF THE CITY OF SAN
JOSE REPEALING RESOLUTION NO, 76087 AND
CALLING AND GIVING NOTICE OF, ON I7S. OWN
MOTION, THE'SUBMISSION TO THE ELECTORS OF THE
CITY OF SAN JOSE, AT A SPECIAL MUNICIPAL
ELECTION TO BE HELD ON JUNE &, 2012, A BALLOT
MEASURE PROPOSAL TO AMEND THE SAN JOSE CITY
CHARTER TO ADD A NEW ARTICLE XV-A TO REFORM
CITY PENSIONS AND BENEFITS PROVIDED TO
CURRENT EMPLOYEES AND ESTABLISH REDUCED
PENSIONS AND BENEFITS FOR NEW EMPLOYEES AND
TO PLACE OTHER LIMITATIONS ON PENSIONS AND
BENEFITS

WHEREAS, Chartor Section 1600 authorlzes the C[ty Council to setthe date fora-
Spemal Munic[pal Efection; and o

WHEREAS, the Clty Cotngil adopied Resolution No, 76087 and approved & ballot

measure for the June §, 2012 election but directad the City Clerk not to submit the ballot
measure to the Reglstrar of Voters to allow time for further negottations on the baliot

‘measurs language; and

WHEREAS, the City Councll now desires to submlt to the electors ofthe City of San
José at a Spécial Municipal Election a ballot measure proposal io amend the San José

*Clty Charter 10 add a new Article XV-A to reform pensions ahd benefits for current

employees, to establish-reduced pensions and benefits for new employees and fo bjace
other limitatfons on pensions and benefits; and

'NOW, THEREFORE, BE IT RESOLVED BY THE COUNCIL. OF THE CITY OF SAN

JOSE THAT:

SECTION 1. Resolution No 76087 Is hereby repealed
ECTle}I % A Special Municipal Electfon te hereby called and ordered fo be held in the
City of San José on June. 8, 2012, for the purpose of voiing on a ballot measure to

Y
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amend the San José City Charter to add a new Article XV-A to reform pensions and
benefits for cyrent employees and to establish different pénsions a‘nd henefits for new
employees and to place other limitations on pensions and benefits. The proposed City
Charter amendment is attached to this-Resolution as Exhibit A, e

. SEGTION 3. The ballot measure wil be p[acad on the hallot for the Juna B, 2012
election in the follow!ng form: '

PENSION REFORM
To protect essential services, YES
including nelghborhood police patrols,
| fire stations, libraries, community NO

centers, streets and parks, shall the
Charter.be amended o reform
retiroment benefits of City.employses
and retirees by: increasing
employeas’ contributions, establishing
a voluntary reduced pension-plan for -
-| current employees, establish pension
't cost and benefit limitations for new
employess, reform disability
retirements to prevent abuses,
temporarily suspend retiree COLAs
during emergencles, require voter
approval for increases in future
pension benefits?
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SECTION 4. The Clty Counc‘t-l hereby requests the Board of Supervisors of the County
of Santa Clara, California to permit the Regisirar of Voters of Santa Clara County to '
render to the City of San José such services as the Clty Clerk of the Clty of San José
may request refating to the conduct of the abc)ve descrlbed Special Muniel pal Election
with respeot to the foiiowmg matters: '

Goordinaﬂon of election precinets, polling places, voling
booths, voting systems and election offlcers; Printing and
mailing of voter pamphlets; Preparation of tabu!atlon of result
of votes cast.

SECTION 5. The City Councll hereby requests that the Reglstrar of Voters of the
County of Santa Clara consolldate the Special Municipal I_Elécﬁon called and ordered to
be held on June &, 2012 with any other election that may be heid on that date.

SECTION 8. The City Gouricll heteby authorizes the Board of Suhew!sors of Santa
Clara County, California to canvass the returns of the Spesial Municipal Election..

SEGTION 7, Thé City Gouriall hereby direats the Gity Clerk to refmburse the Gounty of
" " 8anta Clara in full for any of the above-menﬁoﬁed services which may be performed by

 the Reglstrar of Voters, updn presentation of a bill to the City, with funds already
appropriated to the City Clerk for election purposes.

SECTION 8. The City Council hereby dirscts the Clty Glerk to.take all actions )
‘necessary fo facilitate the Special Municipal Election in the time frame. specified herein
and comply with provisions of the Elactions Code of the State of Californta, CE@ Charter,
" Ordinances, Resolutions and Policies with reg_’ard to the conduct of the Speclal - '
Muniolpal Election. ' ' ' :

SECTION 8. Pursuant to Section 12111 6fthe California Elections Code and Section
8061 of the California Government Code, the City Council hereby directs the Clty Clerk
to {8) catise a synqps[sfof the proposed measure to be published In the San José
‘Mercury News, a newspiaper of general circulation within the City of San José; (b) - -

3"
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consolidats the Notice of Measure to be Voted with the Nofice of Election Into a single
hotice; (o) transmit a copy of the Measure to the City Attorney and cause the following
statement to be printed In the Impartlal analysis to be prepared by the Clly, Attorney “If

7 you would like to read.the full text of the measure, see

www.sanjoseca.goviclerkielections/Election.asp or call 408-535-1260 and a copy will he

.sent at no cost fo you,"; and (d) do all other t_h[nge required by law to submit the

speclfied measure above to the electors of the City of San Jose at the Special Municipal .

- Election, including causing the full text of the proppsed'meaeur'e to be mads avallable In
. thé Office of the Ctty Clerk at no cost and posted on the Ctty Clerk's website, '

SECTtON 10. Pursuant to Bectione 0282 and 9285 of the Catrfomra Elections Code,

" the City Council hereby approves'the submittal of argumente for and agernet the ballot ‘

measure if any, and ‘authorlzes the Mayor to author and submit a ballot measure
argument in favor of the hallot measure and also approves the submittal of rebuttal
arguments in-response to arguments for and against the ballot measure and authorizes

" any member or members of the City Council to author and euhmrt a rebuttel if any.

SECTION 11, The City Councll hereby directs the Crty Clerk to transmit a copy ot the
measure qua[tfylng for placement on the hallot % the Cly Attorney for preparation of an
impartial analysis, .
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RES NO 761568

ADOFTED this 6th day of March,~201-2, by the following vote:

AYES:
NOES:

ABSENT:

DISQUALIFIED:

ATTESRT:

3

CONSTANT, HERRERA, LICCARDO, NGUYEN,

. OLIVERIQ, PYLE, ROCGHA; REED,
CAMPOS, CHU, KALRA.

NONE, - ‘
NONE Q'mﬁmg abje 2 : & .
- CHUGK REED -
. Mayor

DENNIS D, HAWKINS cMC

.Clty Clerk




